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THE  LOVE  OF  WEALTH  AND  THE 
PUBLIC  SERVICE. 

PRESIDENTIAL  ADDRESS  BY  F.  W.  TAUSSIG 

The  topics  on  which  I  propose  to  touch  this  evening 
lie  in  the  borderland  between  economics,  politics,  and 
psychology.  This  sounds  formidable  ;  but  my  subject 
is  after  all  of  a  very  simple  sort.  I  shall  consider  the 
motives  that  actuate  able  men  in  the  conduct  of  large 
industrial  enterprises,  and  the  possibility  of  enlisting  in 
greater  degree  the  services  of  such  men  in  the  adminis- 
tration of  public  business.  I  shall  consider  further  some 
of  the  conditions  under  which  democracy  must  work, 
and  some  ways  in  which  democracy  may  perhaps  work 
better  in  the  future.  These  are  matters  to  which  all 
thoughtful  men  have  been  compelled  to  give  attention 
in  recent  years.  I  can  offer  nothing  novel  on  them,  and 
shall  be  content  if  only  I  succeed  in  strengthening 
familiar  conclusions  or  illustrating  afresh  familiar 
principles. 

When  Nassau  Senior,  perhaps  the  most  scholarly  and 
wide-minded  economist  of  the  British  school,  enumer- 
ated the  postulates  of  political  economy,  he  con- 
tented himself  with  mentioning  a  single  trait  in  human 
nature.  He  set  forth  such  fundamental  things  as  the 
law  of  diminishing  returns,  the  tendency  of  population 
to  increase,  and  so  on  ;  and  then  went  on  to  state  in  the 
simplest  terms  the  one  motive  from  whose  working  he 
conceived  that  useful  conclusions  could  be  drawn  :  "  that 
every  man  desires  to  obtain  additional  wealth  with  as 
little  sacrifice  as  possible."  This  was  among  the  postu- 
lates of  the  science :  something  so  self-evident,  or  so 
completely  established  by  other  sciences,  that  the  eco- 
nomist might  accept  it  once  for  all  as  a  basis  for  further 
reasoning. 

No  doubt  the  ready  acceptance  of  this  proposition  as 
simple  and  self-supporting  was  due  to  the  general  intel- 
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lectual  trend  of  the  time.  The  drift  was  in  all  directions 
toward  simplicity  and  unity,  toward  the  analysis  of  com- . 
plex  phenomena  into  a  few  elements.  In  psychology, 
the  doctrine  of  association  of  ideas  was  dominant :  all 
human  impulses  were  resolved  into  processes  of  associa- 
tion with  simple  elements.  In  ethics,  utilitarianism  held 
the  field  :  the  sense  of  right  and  wrong,  so  far  from  being 
thought  innate,  was  regarded  as  a  simple  precipitate  of 
mankind's  experience  of  gain  or  loss  from  different  modes 
of  conduct.  In  economics  the  Ricardian  theorems  lent 
themselves  to  a  brief  and  consistent  statement  of  a  few 
ruling  principles,  leading  easily  to  a  compact  system  of 
clear-cut  conclusions.  All  this  made  natural  a  rapid 
analysis  of  the  motives  that  influence  men  in  their  eco- 
nomic doings:  plain  striving  for  wealth,  such  as  was 
seen  in  operation  on  all  sides. 

Since  those  days  the  course  of  thought  has  much 
changed.  Psychology  has  doubled  on  its  tracks,  as  it  were  ; 
association  of  ideas  does  not  tell  the  whole  story  ;  human 
nature,  we  find,  works  with  no  single  motive  force,  but 
with  a  curious  assortment  of  inconsistent  impulses. 
Utilitarianism  throws  a  flood  of  light  on  the  directions 
which  our  moral  judgments  take  ;  but  it  remains  a  ques- 
tion whether  there  be  not  an  instinct  of  right  conduct, 
very  variable  in  range  and  degree,  but  no  less  deep 
rooted  than  other  instincts  of  the  race.  In  economics, 
much  as  the  science  has  gained  by  the  Ricardian 
method  of  analyzing  the  bare  working  of  fundamental 
forces,  we  feel  the  imperative  need  of  bearing  in  mind 
the  complexities  of  real  life,  the  interaction  of  opposing 
or  converging  causes.  And  so  we  are  not  content  with 
the  acceptance  of  a  simple  desire  for  additional  wealth 
as  the  one  human  motive  that  deserves  the  attention 
of  the  economist.  Why  always  additional  wealth?  and 
why  additional  wealth  only?  and  is  it  not  possible  that 
further  examination  of  the  apparently  simple  desire  for 
wealth  may  open  new  inquiries  and  point  the  way  to 
new  conclusions? 
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In  considering  these  questions  I  shall  have  in  mind 
primarily  the  kind  of  person  described  in  our  books  as  the 
"  captain  of  industry  "  ;  the  manager  of  large  affairs,  the 
successful  man.  The  qualities  which  this  sort  of  person 
must  possess,  and  the  nature  of  the  operations  he  con- 
ducts, have  been  abundantly  discussed  in  recent  eco- 
nomic literature.  But  more  has  been  said  of  the  things 
that  he  does  than  of  the  motives  that  lead  him  to 
do  them.  The  desire  for  wealth  which  actuates  him  is,  as 
Cliffe  Leslie  long  ago  remarked,  not  a  simple  motive,  but 
a  very  complex  one,  made  up  of  all  sorts  of  differing 
passions  and  instincts.  In  trying  to  analyze  him  I  confess 
to  have  something  of  the  feeling  which  the  natural- 
ist must  have  when  called  on  to  examine  and  classify  an 
ichthyosaurus  or  a  megatherium, — a  huge  and  elaborate 
monster,  doubtless  very  terrible  in  the  real  world,  and 
not  to  be  dissected  even  in  the  scholar's  laboratory  with- 
out fear  and  trembling.  Yet  deliberate  examination 
may  be  expected  to  show  that,  however  strange  on  first 
inspection,  and  however  striking  as  a  species  by  himself, 
this  remarkable  sort  of  person  partakes  of  the  general 
characteristics  of  the  genus  homo,  and  that  his  ways  can 
be  analyzed  and  laid  bare  like  those  of  the  ordinary  man. 

The  several  aspects  or  constituent  elements  of  the 
complex  desire  for  wealth  may  be  analyzed  under  four 
heads  :  first,  love  of  ease  and  comfort ;  second,  desire  for 
distinction;  third,  the  impulse  to  activity;  fourth,  the 
passion  for  power  and  mastery. 

Of  the  first  of  these,  the  love  of  ease  and  comfort,  little 
need  be  said,  both  because  the  motive  itself  is  simple 
and  obvious,  and  because  it  seems  to  play  no  great  part 
in  our  problem.  We  all  wish  abundant  and  varied  food, 
ample  clothing,  sufficient  house  room,  opportunity  for 
recreation,  and  other  resources  of  prosperous  living.  The 
wide  diffusion  of  such  physical  comfort,  and  the  extent 
to  which  the  arts  must  advance  before  a  satisfactory  aver- 
age can  be  secured,  constitute  the  problem  of  production 
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for  society  as  a  whole.  But  for  the  limited  section  of 
society  which  we  now  have  in  mind,  this  factor  can  play 
no  great  part.  An  income  very  modest  in  the  eyes  of 
modern  fortune-seeking  suffices  for  all  essentials.  Much 
more  than  this  is  sought  by  the  would-be  captain  of 
industry  ;  and  to  understand  the  springs  of  his  doings  we 
must  consider  chiefly  the  other  motives. 

Far  more  effective  is  the  desire  for  distinction,  a 
motive  so  all-pervading  that,  like  the  pressure  of  the  air, 
it  acts  on  us  without  our  being  conscious  of  its  power. 
Much  that  we  might  be  disposed  to  ascribe  to  the  love 
of  material  ease  is  but  a  manifestation  of  the  desire  for 
distinction  :  as  in  our  clothing,  our  houses,  even  our  food. 
It  belongs  among  the  primary  human  impulses  ;  it  shows 
itself  in  the  earliest  stages  of  tribal  life,  and  seems  to 
gather  strength  as  society  advances  to  more  complex 
stages.  It  persists  in  defiance  of  all  the  principles  and 
traditions  of  democracy.  So  wide-reaching  and  ineradi- 
cable is  it  that  the  social  reformer  must  perforce  reckon 
with  it.  We  can  not  hope  to  root  it  out,  even  should 
we  desire  to  do  so.  All  that  can  be  expected  is  to  modify 
its  growth,  and  cause  it  to  develop  in  ways  helpful  for 
the  common  welfare. 

Doubtless  the  form  of  the  love  of  distinction  which  is 
most  widely  felt  is  the  desire  for  social  superiority, — 
using  the  word  social  in  its  narrow  conventional  sense. 
Each  layer  in  society  deems  itself  better  than  that  below, 
and  wishes  to  be  as  well  thought  of  as  that  above.  Each 
set  decks  itself  with  those  outward  symbols,  from 
starched  linen  to  stately  mansions,  which  proclaim  to  the 
onlooker  what  stage  of  worldly  advancement  has  been 
attained.  The  snobbery  of  the  race,  however  flouted  by 
the  satirist,  persists  in  undiminished  strength.  And  this 
is  a  factor  of  the  first  importance  in  the  economic  world. 
It  is  a  prime  motive  for  the  accumulation  of  wealth,  and 
so  for  the  increase  of  the  community's  capital. 

The  recognition  of  wealth  as  sufficient  in  itself  to  ac- 
credit the  owner  in  the  social  scale  came  first   in   Great 
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Britain.  Admission  to  the  shining  ranks  of  the  upper 
class  has  been  the  dream  of  every  Briton  ;  wealth,  if 
piled  high  enough,  has  been,  next  to  martial  renown,  the 
surest  means  of  securing  entrance.  This  materialization 
of  the  British  aristocracy  has  unquestionably  had  a 
powerful  effect  on  the  activities  of  the  business  class.  It 
has  served  to  promote  enterprise,  invention  and  the  ac- 
cumulation of  capital,  and  has  been  no  small  factor  in 
bringing  about  that  industrial  leadership  which  Great 
Britain  retained  through  the  nineteenth  century.  The 
same  influences  have  shown  themselves  in  other  coun- 
tries, tardily  at  first,  but  with  gathering  strength  during 
the  last  generation  or  two.  In  the  United  States,  in  the 
absence  of  hereditary  dignities  and  titles,  wealth  became 
naturally  the  main  avenue  to  social  distinction.  Here, 
as  in  Great  Britain,  it  has  sometimes  taken  a  generation 
or  two  before  the  desired  goal  was  attained  ;  but  admis- 
sion to  the  set  which  deems  itself  exclusive  has  been  at- 
tained by  the  millionaire's  children,  or  at  all  events  by  his 
later  descendants. 

It  is  not  easy  to  say  just  in  what  way  and  to  what  de- 
gree the  love  of  distinction  in  this  form  affects  the  cap- 
tain of  industry.  Are  the  ceremonies  and  extravagances 
of  conventional  society  per  se  sources  of  pleasure  to  the 
successful  man  of  affairs  ?  Or  are  they  valued  as  symbols 
of  place  and  power,  external  evidences  of  the  attainment 
of  a  distinguished  station?  These  are  questions  which 
the  self-made  rich  man  would  himself  often  find  it  diffi- 
cult to  answer.  Like  all  of  us,  he  follows  the  paths  of 
emulation  and  imitation  marked  out  for  him  by  the  rest 
of  the  world.  Perhaps  it  is  not  this  form  of  distinction, 
but  merely  distinction  in  some  form,  that  spurs  him  ; 
a  doubt  which  we  could  solve  only  if  we  could  try 
the  experiment  of  removing  all  the  silly  ostentation,  and 
leaving  only  a  ribbon,  a  laurel-wreath,  for  the  man  who 
had  guided  with  success  the  wealth-making  forces  of 
society.  We  may  infer,  indeed,  from  some  things  in 
every  day  observation  that  it  is    the    wives  and   children 
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and  children's  children  of  the  self-made  man  who  care 
chiefly  for  the  frippery  oi  wealth.  Often  he  is  said  to 
be,  for  himself,  indifferent  to  these  baubles,  even  averse 
to  them.  In  the  infinite  shades  of  variety  in  human 
nature,  many  no  doubt  get  a  real  zest  of  enjoyment  from 
the  paraphernalia  of  riches,  while  as  many  more  go 
through  the  motions  with  weary  impatience.  But  it  is 
probable  that  in  all  cases  there  is  some  admixture  of 
other  motives  ;  and  in  many  cases  doubtless  there  is  a 
preponderance  of  other  motives. 

Among  these  other  motives,  we  may  next  consider  the 
impulse  for  activity :  the  inevitable  wish  of  the  active 
and  healthy  man  to  be  up  and  doing.  Sports  and  recrea- 
tion pall,  when  pursued  not  to  vary  the  work  of  the 
world,  but  as  occupations  in  themselves.  A  fortunate 
lew  only  can  find  a  resource  in  creative  intellectual  work. 
Your  business  man,  however  successful  in  business,  has 
commonly  no  marked  aptitudes  in  other  directions,  and 
has  no  other  resource  than  to  go  on  with  business.  He 
continues  to  scheme  and  work  largely  from  the  need  of 
giving  vent  to  his  energies.  No  other  occupation  is  so 
interesting  and  absorbing  as  money-making  ;  at  all  events 
no  other  is  so  easily  entered.  Hence  many  a  man  who 
has  accumulated  what  he  once  thought  quite  enough, 
continues  to  accumulate  more,  and  piles  riches  on 
riches,  from  the  mere  negative  motive  that  he  must  do 
this  or  nothing.  And  doubtless,  where  such  is  the  case, 
the  conventional  extravagances  of  the  very  rich  give 
some  added  flavor,  from  the  gratification  of  the  love  of 
distinction  in  its  snobbish  form  ;  even  though  this 
gratification  would  have  been  quite  inadequate  of  itself 
to  induce  the  exertion. 

We  must  reckon  as  part  of  the  same  impulse,  or  as  one 
closely  allied,  the  satisfaction  which  comes  from  achieve- 
ment. We  need  not  go  into  psychological  refinements, — 
there  may  or  may  not  be,  as  has  been  suggested  by  some 
thinkers,  an  ancient  and  deep-rooted  instinct  for  work- 
manship.    Certain  it  is  that   many  men,  and   probably 
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mostmen  of  the  type  we  are  now  cheifly  considering, 
take  pleasure  in  rounded  achievement.  To  one  who  has 
the  capacity  for  management,  there  is  a  strong  satisfac- 
tion in  so  administering  a  complex  enterprise  that  every 
part  of  the  mechanism  does  its  work  properly,  or  in 
carrying  a  long  continued  chain  of  operations  successfully 
to  the  end.  The  pleasure  is  like  that  of  the  mechanic 
in  a  neat  job,  of  the  scholar  in  a  conclusive  investigation. 
It  adds  zest  to  the  impulse  for  activity,  and  may  main- 
tain activity  long  after  the  motives  by  which  labor  was 
first  impelled  have  ceased  to  operate. 

Last  among  the  motives  to  which  I  shall  advert  is  the 
love  of  power.  No  doubt  this  passion,  like  the  others 
which  we  have  been  considering,  is  not  to  be  regarded 
as  standing  by  itself.  Only  in  extreme  cases  can  it  be 
observed  as  separately  in  action.  Desire  to  command 
the  service  of  others  is  obviously  one  of  its  sources,  and  the 
love  of  ease  and  the  aversion  to  labor  contribute  to  it. 
The  love  of  distinction  is  commonly  associated  with  it. 
But  here  again  the  question  arises  why  the  love  of  dis- 
tinction should  take  this  particular  direction  ;  which  it 
can  do  only  if  mankind  commonly  admire  and  emulate 
the  successful  exercise  of  the  power  of  subjugation. 

In  its  brutal  forms,  the  passion  for  domination  is  ob- 
servable, alas,  through  almost  the  entire  sweep  of  history. 
We  may  speculate  that  it  is  an  outgrowth,  a  result  by 
natural  selection,  of  that  warfare  between  contending 
races  which  Malthus  illustrated  so  plentifully  in  the  later 
and  less  familiar  chapters  of  the  Essay  on  Population. 
We  can  hardly  doubt  that  the  brute  instinct  for  slaughter 
and  destruction,  which  crops  out  so  easily  even  in  our 
society  of  peaceful  industry,  is  an  inheritance  from  the 
primal  days  of  the  race,  when  man  shared  with  the  rest 
of  organic  life  the  relentless  struggle  for  existence.  Sim- 
ilarly we  may  guess  the  passion  for  mastery  to  be  the  out- 
come of  the  same  sort  of  struggle  between  the  over-peo- 
pling groups  and  races  of  men.  Whatever  its  origin,  there 
can  be  no  question  as  to  its  strength  and  persistence,  or 
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the  response  which  it  has  met  from  kindred  feelings  in 
the  hearts  of  men  from  time  immemorial.  Alexander, 
Caesar,  Napoleon,  and  the  whole  host  of  lesser 
heroes,  have  aroused  the  admiration  which  all  the  world 
feels  for  the  subjugator.  Most  of  what  we  know  of 
history  is  one  long  sad  tale  of  sanguinary  aggression,  of 
unceasing  struggle  by  each  prince  and  princeling  for 
more  territory  and  more  vassals,  and  running  through 
it  all,  the  glorification  of  adventure,  power,  and  conquest. 

Something  of  the  satisfaction  which  the  captain  of 
armies  has  felt,  is  felt  also  by  the  modern  captain  of  in- 
dustry. His  is  a  figure  as  familiar  to  the  modern  world 
as  that  of  the  martial  leader  has  always  been,  and  it  is 
hardly  less  admired.  He  too  lords  it  over  thousands  and 
tens  of  thousands,  and  finds  gratification  for  the  passion 
of  mastery  as  well  as  for  the  love  of  distinction.  What 
part  these  two  motives,  so  closely  associated,  play  in  the 
doings  of  the  fortune-builder,  he  is  himself  hardly  con- 
scious. He  strives  for  that  which  is  striven  for  by  his 
associates.  Among  these — in  the  hierarchy,  sacred  to 
our  plutocracy,  of  the  "  big  men  "  in  the  business  world 
— we  can  see  often  no  explanation  of  the  incessant  striv- 
ing and  scheming  which  does  not  take  into  account  the 
passion  for  domination.  The  great  captain  of  industry, 
with  millions  of  money  at  his  command,  has  under  his 
sway  a  vast  complex  of  men,  of  interwoven  enterprises 
and  industries,  of  towns,  cities,  even  of  states.  To  a  de- 
gree which  we  are  hardly  aware  of,  but  which  he  himself 
appreciates  but  too  well,  he  is  the  power  behind  the 
throne  in  the  political  life  of  our  boasted  democracy.  In 
the  business  sphere  he  is  the  acknowledged  leader,  before 
whom  men  bow  and  cringe,  and  of  whom  they  speak  with 
bated  breath. 

The  worship  of  wealth  and  of  the  rich  man  has  often 
been  the  object  of  satire  and  of  blame  ;  and  similarly  the 
motives  which  we  have  just  considered, — the  love  of  dis- 
tinction in  its  snobbish  forms,  and  the  passion  for  indus- 
trial  mastery, — have  been   roundly   condemned.     Yet  it 
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deserves   to  be  noted  that  the  direction  which    these  im- 
pulses take  in  modern  times  have  led  to  great  gains  for 
the  community.     The  industrial  ideal  has  supplanted  the 
military,  or  if  not  supplanted  it,  at  least  risen  to  equal 
prominence   and    attractiveness.      The   satirist    and    the 
lover  of  the  simple  life  may  be  amazed  that  the  sort  of 
distinction  which    is    given    by  the    mere    possession  of 
wealth  should  be  so  highly  prized;  but  the  substitution 
of  this  avenue  to  distinction   for  the   feudal  one  of  birth 
and  valor  has  meant  an   immense  stimulus  to  material 
progress  and  peaceful  accumulation.     Similarly  the  vent 
which   the  passion  for  mastery  has  found   in   industrial 
conquest  has  meant  an  enormous  gain   for  peace,  indus- 
try, mutual   service.      Your   feudal    baron   or   mediaeval 
statesman  was  essentially  of  the  robber  type.     At  best, 
he  was  a  sort  of  watch  dog,  whose  business  it  was  to  pre- 
vent others  from  plundering  his  charges.     Our  modern 
fortune-builder  is  often  portrayed  as  the  counter-type  of 
the  feudal  baron  ;  nor  can  it  be  denied  that,  in  the  rami- 
fications of  modern  industry,  there  are  great  possibilities 
for  mere  rapacity.     But  such  after  all  is  not  the  main 
effect,  certainly  not  the  sole  effect,  of  the  money-making 
activities.     Enterprise,  invention,  the  development  of  the 
fruitful     division    of    labor,     the    organization    of    new 
schemes,  the  opening  of  new  lands  and  the  utilization  of 
new   resources,— these    have   been  the   main   conditions 
and    accompaniments    of  great    fortunes.      We    can    no 
longer  hold  the  semi-theological  view  reflected  in  Adam 
Smith's   oft-quoted  phrase,  that  the  individual  is  "led 
by  an  invisible   hand   to  promote  an   end  which  was  no 
part  of  his  intention  "  ;  but  we  may  at  least  be  thankful 
that  the  impulses  which  move  the  strong  and  ambitious 
are  so  often  turned  to  the  achievements  of  peace  and 
industry. 

But,  if  the  community  has  thus  gained  from  the  turn- 
ing of  the  love  of  distinction  to  the  worship  of  wealth, 
and  of  the  masterful  passion  to  industrial  conquest,  it 
does  not  follow  that  this  common  gain   may  not   be  se- 
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cured  in  still  greater  degree.  Is  it  conceivable  that  he 
who  directs  an  industrial  enterprise  with  success  and 
thereby  gains  a  fortune,  may  be  induced  to  labor  with 
equal  zeal  and  efficiency  in  public  business  ?  Can  the 
love  of  distinction  and  the  passion  for  domination  not 
be  satisfied  in  other  ways  than  those  we  are  now  familiar 
with  ?  Can  the  great  capacities  of  the  captain  of  in- 
dustry be  turned  directly  and  unquestionably  to  the 
general  good,  without  the  bribe  of  a  fortune  and  of 
power  thinly  veiled  and  lightly  trammeled  ? 

Clear  it  is  that  the  modern  community  needs  the 
services  of  strong  industrial  leaders.  We  cannot  foresee 
how  great  will  be  the  extension  of  the  functions  of 
government  in  the  next  two  or  three  generations  ;  but 
that  they  will  extend  measurably,  perhaps  largely,  there 
can  be  no  doubt.  Public  works  even  in  their  accepted 
routine — schools,  streets,  sewers,  water  supply,  lighting, 
the  post, — become  more  complicated  and  call  for  a 
higher  order  of  management.  I  have  little  faith  in  the 
theorem  that  the  sphere  of  the  state  must  of  necessity 
broaden,  and  I  should  hesitate  long  before  venturing 
on  a  prediction  as  to  the  extent  to  which  its  operations 
will  be  enlarged  in  this  century.  But  enlargement  in 
some  degree,  great  or  small,  is  certain.  Most  certain 
of  all  it  is  that  some  at  least  of  the  great  industries  of 
modern  times  would  be  carried  on  to  greater  advantage 
for  the  community  if  conducted  as  public  enterprises 
under  able  management.  Here  is  the  essence  of  the 
problem  :  can  able  management  be  secured  ?  In  the 
past,  there  has  been  found  no  spur  to  industrial  efficiency 
equal  to  that  from  the  magic  of  property,  with  all  the 
freedom,  elasticity,  power  which  flow  from  unfettered 
ownership.  Can  we  find  in  the  future,  under  public 
ownership,  any  stimulus  comparable  to  this? 

Reverting  now  to  our  analysis  of  the  motives  for 
money-making,  I  fear  w^e  must  face  the  fact  that  the 
most  widespread  and  perhaps  most  powerful  of  these 
motives  can  not   be  easily  turned   to   the   aid   of  public 
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management.  I  refer  to  the  love  of  distinction  in  its 
most  familiar  form, — the  snobbish  form,  if  you  please  to 
call  it  so :  the  desire  to  rise  in  the  social  scale.  No 
doubt,  a  monarchical  or  semi-monarchical  state  can  use 
a  system  of  orders,  titles,  decorations,  as  in  some  degree 
a  substitute  for  salaries  and  wealth.  But  the  substitute 
is  not  comparable  in  efficacy  to  the  desire  for  wealth  as 
a  means  of  securing  social  station,  and  in  any  case  it  is 
available  in  only  very  limited  range  under  a  democracy. 
Hence  it  is  probable  that,  as  long  as  human  nature 
remains  such  as  we  know  it,  private  ownership  and  man- 
agement of  capital  will  conduce  most  to  the  efficient  and 
progressive  conduct  of  production,  and  that  the  sphere 
of  public  management,  while  large  absolutely,  will  be 
limited  in  range  and  extent  as  compared  with  the  ac- 
cepted and  dominant  regime  of  private  property. 

Nevertheless,  there  is  obvious  play  for  the  love  of  dis- 
tinction in  public  affairs  ;  and  this  not  only  in  political 
affairs  as  commonly  thought  of,  but  in  those  industrial 
problems  which  are  coming  to  be  more  and  more  inter- 
woven with  political  affairs.  After  all,  public  station  is 
a  lodestone  of  wonderful  power.  Not  all  men  of  admin- 
istrative capacity  are  open  to  its  attractions,  and  not  all  have 
the  aptitudes  necessary  for  participation  in  public  affairs. 
But  in  the  class  of  business  men  who  form,  so  to  speak, 
the  officers  of  the  industrial  army,  and  from  whom  the 
generals  are  recruited,  there  is  a  good  proportion  of  am- 
bitious men  for  whom  public  service  has  a  strong  attrac- 
tion. They  are  drawn  not  only  by  the  distinction  and 
possible  fame  of  a  public  career  ;  they  are  drawn  also  by 
something  better  and  higher.  In  enumerating  and  classi- 
fying economic  motives,  we  must  not  forget  the  altruistic 
impulse.  Whether  or  no  it  be  innate,  and  whatever  its 
origin,  its  existence  and  influence  are  patent.  Like  the 
other  motives  which  we  have  considered,  it  is  dominant 
only  in  extreme  cases.  As  some  individuals  are  possessed 
by  a  love  of  display,  and  others  by  a  passion  for  domina- 
tion, so  a  few  are  consumed  by  devotion  to  the  rest  of 
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mankind.  But  most  men  have  mixed  motives  ;  they  feel 
the  itch  of  social  ambition,  they  love  power  and  control; 
they  respond  also  to  the  call  for  public  spirit.  There  is 
enough  of  public  spirit  and  of  genuine  altruism  to  con- 
tribute effectively  to  the  solution  of  our  social  and  eco- 
nomic problems.  When  we  add  the  gratification  from 
public  fame  and  a  place  in  history,  we  may  feel  reasonably 
sure  that,  for  a  considerable  proportion  of  those 
who  have  the  gifts  of  leadership,  the  attractions  of  public 
service  are  powerful  enough.  Given  opportunity  for 
the  exercise  of  these  gifts  of  leadership,  and  leaders  of 
the  right  stamp  will  not  be  lacking. 

I  say,  given  opportunity ;  for  here  seems  to  be  the 
greatest  difficulty  of  the  case.  The  love  of  distinction 
can  be  gratified,  and  the  sense  of  duty  will  strengthen 
devotion  to  the  general  good.  But  the  case  is  much 
less  hopeful  as  to  the  other  motives  which  affect  the  indus- 
trial captain.  The  desire  for  continuous  activity  and 
rounded  achievement,  still  more  the  passion  for  domina- 
tion, are  not  easily  satisfied  under  the  conditions  of 
public  service  in  a  democracy.  Here  are  some  aspects 
of  our  problem  which  deserve  attentive  consideration. 

Let  us  look  first  at  some  of  the  peculiarities  of  the 
political  machinery  of  our  own  country.  Its  familiar 
characteristic  is  the  system  of  checks  and  balances. 
The  fear  of  usurpation  by  the  executive  was  the  natural 
fruit  of  the  experience  of  the  seventeenth  and  eighteenth 
centuries ;  hence  the  hedging  of  his  power,  and  the 
strict  line  of  demarcation  between  the  functions  of  the 
executive,  the  legislature,  and  the  judiciary.  This 
principle,  suggested  by  the  example  of  England  and  the 
experience  of  the  colonies,  has  its  most  conspicuous  ap- 
plication in  the  Constitution  of  the  United  States,  and 
prevails  no  less  in  the  governments  of  the  several  states 
and  of  the  cities.  Throughout  we  find  the  same  inter- 
woven authority,  the  same  divided  responsibility,  the 
same  checks  to  any  steady  sweep  of  power.  The 
executive    is    sharply    separated    from    the     legislature  ; 
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statutes  are  framed  by  those  who  have  no  responsibility 
for  their  working.  The  authority  of  the  executive 
is  commonly  restricted  by  the  confirmation  of  appoint- 
ments at  the  hands  of  the  legislature,  or  some  branch  of 
it.  It  is  further  restricted  by  the  popular  election,  in 
most  states  and  cities,  of  a  great  number  of  subordinate 
officials. 

The  consequences  are  obvious  and  too  familiar.     The 
position  of  chief  executive  officer  in  city  or  state  does 
not  tempt  the  able  man  of  affairs.     The  clearest  illustra- 
tion is  to  be  found  in  our  municipal  troubles.     In  every 
one  of  our  misgoverned  cities  there  is  no  lack  of  capable 
and  public-spirited  men,  able  and  willing  to  give  them- 
selves to  the  vigorous  administration  of  public  business. 
Managing  ability,  such  as  the  posts  demand,  can  be  found 
in  plenty.     But  the  conditions  of  the  service  do  not  call 
it  forth.     Setting  aside  the  difficulties  of  electing  a  man 
of  the  right  type  if  he  were  willing  to  serve, — a  matter 
to  which  I  shall  presently  turn, — the  prospect  of  service 
after  election   is  unattractive   precisely  to  such  a  man. 
What  he  sees  before  him  is  usually  a  complex  and  un- 
wieldy   political    mechanism  ;      a    body    of    subordinate 
officers  imposed  by  popular  vote  ;  a  right  of  check  and  con- 
firmation by  a  municipal  legislature,  commonly  a  legisla- 
ture with  two  cumbrous  branches;  an  uncertainty  as  to  the 
statutory  authority  which  will  be  conferred   on  him  by 
this  legislature  ;     and,   not  least,  a  brief  term  of  office. 
From  all  this  there  follows  the  necessity  of  caution  and 
compromise,  of  conciliating  divergent  and   more  or  less 
selfish  interests,  persuading  suspicious  and  unintelligent 
persons,  entrusting  the  execution  of  well-laid  plans  to  un- 
tried and  possibly  insubordinate  officials.     Another  elec- 
tion   must   be   faced    within   a  year   or   two,   and   puts  a 
damper  on  the  inception  of  far-reaching  plans.     Can  we 
wonder    that     the    impulses     for   achievement    and    for 
mastery  find  nothing  attractive  in   the  administration  of 
public  affairs?     In  this  matter,  as  in  all  human  arrang- 
ments,  preferences    and    choices  settle    themselves  into 
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grooves  of  habit.  The  established  tradition  in  our 
American  life  is  that  the  captain  of  industry  has  no  am- 
bition and  finds  no  opportunity  in  public  life.  If  he 
wishes  permanent  power,  lasting  distinction,  continuous 
achievement,  he  turns  to  fortune-building  in  private 
industry. 

The  conditions  of  the  case  have  indeed  evolved  a 
peculiar  sort  of  one-man  power  in  public  affairs,  and  have 
drawn  into  political  life  a  familiar  type  of  the  masterful 
man.  Such  is  the  party  boss,  who  enjoys  power,  and  a 
certain  measure  of  distinction.  The  mechanism  of  gov- 
ernment is  so  unwieldy  that  those  who  are  within  can 
not  control  it ;  hence  there  has  developed  the  boss,  who 
manages  the  apparatus  from  without.  This  can  not  be 
done  without  skill,  shrewdness,  enterprise,  and  other  such 
qualities  needed  ior  any  career  of  leadership.  But  it  calls 
also  for  methods  distasteful  to  straight-forward  and  high- 
minded  men.  Your  boss  is  indeed  not  always  so  black 
as  he  is  painted  ;  there  are  political  machinists  entitled 
to  our  respect.  But  the  role  is  after  all  an  underhand 
one,  a  circumventing  of  the  avowed  plan  and  intent  of 
the  general  will.  It  attracts  the  unscrupulous,  and  even 
the  well-intentioned  man  who  essays  it  finds  himself 
almost  inevitably  impelled  to  fight  the  devil  with  fire. 
Not  infrequently  a  man  who  has  achieved  success  as  a 
leader  of  industry  turns  to  political  activity.  He  then 
usually  becomes  the  manipulator  and  master  of  the  party 
machine,  following  almost  of  necessity  the  familiar 
methods  of  intrigue,  bargain,  office-mongering,  bribery. 
The  able  man  of  the  higher  type  is  not  drawn  to  such 
doings,  while  on  the  other  hand  the  competition  in  the 
unsavory  work  has  a  demoralizing  effect  on  those  who 
strive  for  political  power. 

The  system  of  checks  and  balances  is  thus  a  strong 
factor  in  preventing  the  most  needed  abilities  from  being 
exercised  in  the  public  service.  But  it  is  not  the  only 
factor,    possibly     not     the     most    important    one.     The 
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elemental    instincts    of  democracy    are    themselves   ob- 
stacles to  the  best  working  of  democracy. 

The  jealousy  of  the  executive  is  something  more  than 
a  survival  from  the  outlived  exigencies  of  earlier 
centuries.  It  has  its  roots  deep  in  the  everyday  prepos- 
sessions of  the  average  man.  Those  who  have  read  the 
voluminous  history  of  trade-unionism  in  England  which 
Mr.  and  Mrs.  Webb  have  put  together  with  such  splendid 
industry,  will  have  been  struck  with  the  lesson  which 
those  authors  draw  as  to  the  working  of  pure  democracy. 
The  trade  union  is  loth  to  put  authority  into  the  hands 
of  its  leaders.  It  clings  to  town-meeting  government. 
The  necessities  of  the  case  have  indeed  compelled  a 
gradual  stiffening  of  the  organization.  More  and  more 
power  has  been  delegated  to  the  executive  committees 
and  general  secretaries,  and  perpetual  referendum  has 
been  given  up.  The  imperative  need  of  efficiency  in  a 
fighting  organization  has  caused  a  departure  from  the 
pure  simplicity  of  democratic  principle,  and  an  accept- 
ance of  something  like  single-handed  leadership  ;  yet 
even  here,  under  the  pressure  of  vital  interest  and  the 
most  obvious  need,  slowly,  grudgingly,  incompletely. 
The  working  of  the  same  impulse  is  familiar  to  every 
one  who  watches  our  American  democracy.  There  is 
always  an  uneasy  fear  of  "  getting  away  from  the  people." 
Hence  the  predominance  of  elected  officials,  the  con- 
fusing multiplicity  of  elections,  the  helplessness  of  the 
voter  in  face  of  an  endless  list  of  unknown  candidates  for 
office, — and  so  the  necessity  of  party  organization  to 
give  a  clue  and  meaning  to  the  whole,  and  the  natural 
evolution  of  the  boss.  In  times  of  stress  and  peril, 
democracy  turns  instinctively  to  a  dictator.  But  in  the 
humdrum  days  of  peace,  it  clings  no  less  instinctively  to 
its  own  possession  of  power. 

This  state  of  mind,  like  all  our  impulses  and  opinions, 
rests  largely  on  tradition.  The  habitual  glorification  of 
democracy  has  strengthened  it,  and  it  has  been  further 
-Strengthened     by     the     worship     of    the     Constitution. 
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Checks  and  balances  are  part  of  the  wonted  political 
machinery.  A  permanent  executive  with  a  free  hand 
is  repugnant  alike  to  the  individual's  instinct  for  control 
over  his  repre  entative,  and  to  his  prepossessions  as  to 
the  proper  system  of  government.  The  two  causes 
interact,  and  reinforce  each  other;  and  both  tend  to 
keep  out  of  the  public  service  the  type  of  man  whom 
the  public  most  needs. 

Contrast  for  a  moment  the  ultra-democratic  situation, 
inhibiting  as  it  does  continuous  leadership  and  achieve- 
ment, with  its  most  extreme  opposite.  There  are  no  more 
interesting  episodes  in  history,  and  in  some  respects  none 
more  encouraging,  than  the  careers  of  the  British 
colonial  administrators.  The  peculiar  conditions  have 
bred  a  peculiar  set  of  men.  Here  are  power,  responsi- 
bility, prolonged  tenure,  difficult  problems  ;  on  the  other 
hand,  plastic  subject  races,  habituated  for  ages  to  auto- 
cratic government.  The  work  of  such  men  as  Lord 
Lawrence,  in  the  Punjab,  or  in  our  day  Lord  Cromer  in 
Egypt,  deservedly  wins  our  admiration.  Here  the  im- 
pulse for  mastery  has  had  full  scope,  and  has  been 
directed  to  beneficent  channels.  The  ambition  of  every 
active-spirited  civil  servant  is  fired  by  the  possibilities  of 
great  achievement,  when  once  he  shall  have  reached  the 
post  of  leadership.  Even  in  the  lower  stages  he  is  from 
the  outset  habituated  to  a  position  of  command.  The 
admirable  traditions  which  have  been  fostered  during  the 
past  century  by  the  curiously  mixed  government  of  Great 
Britain, — half  a  democracy,  half  an  oligarchy  of  gen- 
tlemen,— served  to  turn  this  autocratic  power  to  the 
achievements  of  peace.  Hence  the  unique  interest  of 
the  careers  of  the  great  colonial  administrators.  Their 
dictatorship  gives  them  the  dramatic  position  of  world- 
conquerors,  yet  their  labors  are  directed  to  the  single- 
minded  promotion  of  the  happiness  and  prosperity  of  the 
subject  millions. 

Instructive  in  a  somewhat  similar  way  is  the  experi- 
ence of  Germany,  and  especially  of  Prussia.     Notwith- 
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standing  a  framework  of  democratic  apparatus,  the 
government  of  Prussia  has  remained  essentially 
bureaucratic.  The  official  class  is  bese*^  by  no  doubt 
as  to  its  power  or  tenure,  no  serious  checks  in  its 
pursuance  of  a  settled  policy.  The  aristocratic  associa- 
tions of  the  service,  the  traditions  of  vigorous  activity 
maintained  by  the  HohenzoUerns,  the  free  gratification 
of  the  love  of  distinction  by  titles  and  decorations,  have 
drawn  into  its  ranks  a  large  measure  of  the  best  ability 
of  the  country.  Your  German  bureaucrat  is  not  always 
an  agreeable  person.  But  he  is  usually  hardworking  and 
assiduous,  his  advancement  depends  on  his  efficiency, 
and  his  work  gives  an  opening  to  the  man  of  power  and 
resource.  Hence  the  governmental  machine  in  Germany 
shows  results  comparable  to  those  of  the  great  leaders 
of  private  industry  in  English-speaking  countries. 

To  take  a  striking  example,  what  more  remarkable 
achievement  has  there  been  in  modern  times  than  the 
German  system  of  workmen's  insurance  ?  No  doubt  we 
may  make  reservations  even  in  admitting  its  success. 
Some  of  the  most  cherished  objects, — the  placation  of 
social  unrest  and  the  checkmating  of  the  socialists, — have 
failed  of  attainment.  It  is  a  question  still  what  gains 
have  been  secured  in  the  fundamental  task  of  uplifting 
the  character  of  the  people  ;  whether  the  whole  system 
is  not  after  all  but  a  magnified  poor-law,  with  the  in- 
evitable limitations  of  every  such  mechanical  scheme. 
But  nevertheless  it  stands  as  a  wonderful  administrative 
achievement.  The  systematic  organization  and  control 
of  numberless  groups  of  insuring  and  insured  ;  the  inter- 
weaving of  central  control  with  local  administration  ;  the 
regulation  of  complex  financial  problems  and  the  ac- 
cumulation and  investment  of  millions  of  capital  funds  ; 
the  development  of  a  whole  new  department  of  legal 
practice  and  adjudication  ;  the  extension  of  the  prin- 
ciple to  new  fields,  and  its  amendments  and  improve- 
ment in  the  light  of  actual  experience  ;  not  least,  the 
combination    of  a  strong  spirit  of  charity  for  the  poor 
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with  an  equally  strong  spirit  of  holding  them  strictly  to 
account, — all  this,  I  believe,  no  other  government  in  the 
world  could  have  accomplished.  The  new  and  untried 
operations  have  given  scope  for  the  best  ambition  of 
trained  and  capable  leaders,  and  such  leaders  have  been 
supplied  by  the  bureaucracy,  with  its  traditions  of  per^- 
manent  tenure,  continuous  policy,  honorable  distinction. 

Something  of  the  same  sort  may  be  said  of  the  state 
railway  system  of  Prussia.  I  do  not  propose  to  discuss 
the  difficult  pros  and  cons  as  to  that  great  case  of  public 
management.  It  suffices  to  say  that  the  management  of 
finances  and  of  traffic  has  been  conducted  with  a  single 
eye  to  what  was  believed  to  be  the  public  interest, — no 
doubt  with  some  mistakes,  but  none  the  less  with  high 
ability.  The  railway  net  has  been  systematically 
and  steadily  enlarged  ;  speculative  building  and  plunder- 
ing have  ceased,  and  all  favors  to  individual  shippers, 
all  semi-corrupt  machinations,  have  been  abolished  ; 
not  least,  the  discipline  of  the  enormous  staff  of  work- 
men has  been  strict,  yet  not  unkindly.  Even  though 
there  may  not  have  been  that  degree  of  efficiency  in 
traffic  operation  which  has  been  attained  by  the  ablest 
American  railway  managers,  there  remain  achievements 
which  compel  admiration.  Certainly  we  in  the  United 
States  must  envy  the  system  of  officialdom  which  has 
succeeded  in  attaining  results  such  as  now  seem  hope- 
lessly beyond  the  reach  of  our  political  machinery. 

I  do  not  mention  these  cases  of  success  in  administra- 
tion for  the  purpose  of  holding  them  up  for  imitation  in 
our  own  country.  Even  in  a  survey  of  other  than  our 
current  American  problems,  their  lessons  are  to  be  read 
with  caution.  Democratic  conditions  are  those  that 
primarily  concern  us  ;  not  only  us,  but  the  civilized  world 
at  large.  For  democracy  will  prevail  more  and  more  in 
the  future  of  all  advanced  countries.  Such  a  career  as 
that  of  the  British  colonial  administrator  is  unthinkable 
in  a  self-governing  community;  and  for  this  reason,  I 
may  remark  in  passing,  the  hopes  of  those  who  look  to  a 
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healthy  reaction  on  our  own  problems  from  our  experi- 
ments in  colonial  government,  are  likely  to  be  dis- 
appointed. Nor  is  the  lesson  of  German  officialdom  in 
every  respect  convincing.  It  shows  what  can  be  done, 
not  by  educating  a  democracy,  but  by  disregarding  it. 
In  Germany  itself,  it  rests  on  conditions  that  we  may  ex- 
pect to'J^^see  readjusted  in  course  of  time.  The  steady 
growth  of  the  social  democracy  bears  impressive  testi- 
mony that  the  tide  of  democratic  sentiment  which  shows 
itself  in  all  the  civilized  countries,  is  rising  in  Germany 
also.  Will  not  that  country  also  be  confronted,  sooner 
or  later,  with  the  special  problems  which  popular  rule 
has  universally  brought  ?  It  would  be  idle  to  speculate 
at  what  distant  time  and  by  what  processes  this  trans- 
formation may  come,  or  what  results  it  will  bring.  It 
suffices  for  our  present  purpose  to  bear  in  mind  that  the 
peculiar  historical  basis  of  the  German  bureaucratic 
system  can  never  be  reproduced  in  other  countries,  least 
of  all  in  a  democracy  like  our  own.  Lessons  may  be 
learned  from  it,  but  the  thing  itself  can  not  be  copied. 

Let  us  turn  then  in  conclusion  to  the  special  prob- 
lems of  democracy.  These  are  two-fold  :  problems  of 
intelligence,  and  problems  of  character. 

First,  as  to  the  problems  of  intelligence.  I  have  al- 
ready indicated  the  point  on  which  I  believe  them 
chiefly  to  converge.  The  best  hope  for  improving  the 
machinery  of  government  lies  in  lengthening  the  terms 
of  service  for  the  administrative  officers  ;  in  reducing  the 
number  of  elected  officials,  and  enlarging  the  appointing 
power  ;  in  simplifying  the  machinery  of  municipal  and 
state  government,  perhaps  of  the  national  government  as 
well.  All  this  involves  an  abrogation  of  power  by  the 
voter.  He  must  consent  to  keep  hands  off, — if  not  for- 
ever, at  least  for  long  periods  at  a  time.  Only  by  some 
such  change  will  it  be  possible  to  enlist  and  hold  in 
public  service  men  of  the  needed  capacity. 

There  is  abundant  evidence  that  our  political  system 
is  improving  in   this  direction.     We  are  busily  reshaping 
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our  methods  of  municipal  government.  A  succession  of 
new  charters  for  our  cities  bears  witness  to  the  conscious- 
ness of  existing  defects.  The  trend  in  all  these  experi- 
ments is  the  same.  The  chief  administrators,  and 
especially  the  mayors,  have  longer  terms  ,  and  greater 
power  and  responsibility.  More  officers  are  appointed 
by  them,  less  are  elected  by  popular  vote.  The  muni- 
cipal legislature  is  restricted  to  the  business  of  legisla- 
tion, and  the  administration  of  affairs  is  taken  away  from 
its  cumbrous  and  irresponsible  committees.  Even 
where  the  general  system  is  not  modified,  or  is  modified 
only  half-way,  parts  of  the  machinery  are  adjusted  on 
the  same  principle.  When  a  particular  thing  is  to  be 
done, — the  building  of  a  rapid-transit  roadbed  or  tunnel, 
the  development  of  a  park-system,  the  construction  of 
water-works, — the  task  is  often  put  into  the  hands  of  a 
Commission,  with  a  long  term  and  unhampered  powers. 
It  is  familiar  experience  that  men  of  administrative 
capacity  can  be  more  easily  secured  for  such  Commis- 
sions than  for  the  routine  posts  in  state  or  municipal 
service.  The  explanation  is  clear :  there  is  oppor- 
tunity for  uninterrupted  activity  and  successful  achieve- 
ment. The  more  such  opportunities  we  have  in  political 
life,  the  more  shall  we  attract  men  of  power  to  public 
service. 

It  need  hardly  be  said  that  it  is  neither  possible  nor 
desirable  to  secure  in  public  service  so  complete  a  con- 
centration of  power  and  responsibility  as  is  common  in 
our  large  industrial  enterprises.  I  have  pointed  out  de- 
fects in  the  system  of  checks  and  balances,  but  I  would 
not  be  supposed  to  advocate  an  unending  succession  of 
dictatorships.  We  have  had  too  much  of  dictatorship  in 
corporate  enterprises,  and  not  enough  of  checks  and  bal- 
ances. Certainly  in  public  affairs  it  is  a  question  not  of 
whether  or  no,  but  of  more  or  less.  Some  limitation  of 
the  powers  of  the  executive  we  must  have,  if  democracy 
is  to  be  more  than  a  form.  Hence,  the  instinct  for  mas- 
tery can  never  find  satisfaction  so  fully  in  a  democracy 
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as  it  can— to  refer  to  examples  already  given— in  bureau- 
cratic or  colonial  administration.  Powers  of  persuasion 
must  be  exercised  as  well  as  powers  of  leadership,  and 
compromise  must  be  a  frequent  outcome  of  differing 
opinions.  We  must  face  the  fact  that  private  industrp 
(so  long  as  it  continues  to  be  conducted  as  private  in- 
dustry on  a  great  .scale)  will  offer  some  temptations  to 
the  captain  of  industry  which  public  service  can  never 
equal.  On  the  other  hand,  public  service  satisfies  the 
love  of  distinction  in  a  manner  and  for  a  degree  that  can 
be  equalled  by  no  ostentation  of  wealth  and  no  sense  of 
secret  power.  This  lodestone  will  always  attract  men  to 
political  life  ;  and,  given  some  reasonable  chance  of  pro- 
longed tenure  and  substantial  power,  it  will  attract  men 
of  the  needed  stamp. 

The  change  which  we  may  hope  for  in  the  future  of 
American  government  must  come  in  the  state  of  mind 
of    the    people    as    well    as  in  constitutional  and  statu- 
tory enactment.     Something  may  be  done  without  legis- 
lation of  any  sort.     Capable  officers  may  be  reelected, 
even   though   the  statutes  provide   that   elections   shall 
occur  annually  or  biennially.     Reasonably  free  sway  may 
be  allowed  them  in  administration,  even  though  alder- 
men or  councils  have  the  power  to  restrict  or  veto.    But, 
as  I  have  already  had  occasion    to  say,  legislation  and 
tradition  react  on  each  other.     A  change  of  legislation  in 
the  right  direction   fosters  habits  in  the  right  direction. 
The  activity  which  we  see  now  in  improving  the  frame- 
work of  municipal  government  is  itself  a  sign  that  tradi- 
tions are  mending.      As  the  remodelled  charters  come 
into  effect,   they  will  in  turn  still    further  react  on   the 
voter's  state  of    mind.       Whether    both    combined  will 
eventually  bring  about  conditions  under  which   men  of 
the  needed  quality  will  find  a  congenial  field  in  the  man- 
agement of  public  affairs  is.  to  repeat,  a  question  of  popu- 
lar intelligence. 

But — and  here  we  reach  the  second  part  of  our  prob- 
lem—it is  also  in  large  part  a  question  of  character.    Are 
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we  sure  that  corruption  and  favoritism  will  be  rejected 
when  they  are  known  ?  Do  the  voters  wish  for  honest 
public  service,  efficient  management,  the  use  of  the 
machinery  of  government  not  for  the  gain  of  one  class  or 
section,  but  for  the  single-minded  advancement  of  com- 
mon benefits?  Will  easy  employment  and  favored  treat- 
ment enlist  them  as  the  supporters  of  political  leaders 
notoriously  unfit?  These  are  indeed  in  no  small  degree 
questions  of  intelligence, — whether  corruption  will  be 
recognized  as  such,  and  gains  for  a  particular  class  be 
seen  to  conflict  with  the  general  welfare.  Mainly,  how- 
ever, they  are  questions  of  character.  Their  right  dis- 
posal depends  on  the  diffusion  of  the  fundamental  virtues. 
Uprightness,  steadfastness  in  work,  good  faith  in  the 
affairs  of  everyday  life,  respect  for  law, — these  are  more 
essential  for  the  successful  working  of  democracy  than 
intelligence  in  devising  political  machinery,  and  in  choos- 
ing the  right  men  for  working  the  machinery. 

This  after  all,  is  the  crux  of  our  political  and  social 
problems.  Unless  the  stuff  of  the  people  be  sound,  our 
scheming  and  teaching  will  be  vain.  All  the  study  of 
political  science  and  constitutional  law  and  comparative 
administration,  of  economics  and  finance  and  industrial 
organization,  avails  nothing  unless  there  be  a  community 
fit  to  profit  by  it.  All  the  elaboration  of  more  effective 
governmental  apparatus  is  useless  unless  the  public  really 
wishes  better  government.  And  not  only  must  we  face 
this  fundamental  problem,  but  we  must  face  the  peculiar 
difficulty  of  dealing  with  it.  Intelligence  can  be  taught, 
or  at  least  greatly  improved.  But  character  grows  by 
slow  steps,  and  under  influences  which  it  is  almost  im- 
possible to  reshape.  It  is  affected,  no  doubt,  by  teaching 
and  exhortation,  but  it  rests  in  the  main  on  inherited  quali- 
ties and  on  the  example  and  training  which  go  from  parent 
to  child.  How  large  a  part  is  played  by  inheritance, 
how  large  by  training  and  environment,  we  are  much 
in  the  dark  ;  but  we  must  resign  ourselves  to  the  certainty 
that  external  influences,  whether  of  preachers  or  school- 
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masters  or  learned  scholars,    do  not   suffice   for  shaping 
human  character. 

The  American  people  has  undergone  great  changes  in 
the  last  fifty  years.     No  one  can  undertake  to   say  what 
will   be   the  outcome,   after  another  fifty  years,   of   the 
revolution    in   industry  through    which  we   are    passing, 
and  of  our  extraordinary  mingling  of  nationalities.     Yet 
I  believe  that  the  heart  of  the  people  is  sound,  and  that 
democracy  will  emerge  successfully  from    the  difficulties 
of  adjustment  to  the  new  conditions.    Not  without  effort, 
not  without  trials,  not  without  disappointments  ;  least  of 
all,  by  any  rapid  or  revolutionary  changes  ;  yet  in  the  end 
with  success.     Our  political  machinery  is  improving,  and 
is  likely  still  further  to  improve.     The  worship  of  wealth 
is  diminishing,  and  the  respect  for  public  service  is  in- 
creasing.    Men  of  character  and    capacity    will    win    in 
the    long  run    the  suffrage  of  the  people,  and  corruption 
and    jobbery  will  be  rebuked.     The  fundamental  virtues 
are  not    lacking,  and  we  may  base  upon  them  our  de- 
vices   for  enlisting  high-minded  ability,  for  raising  gen- 
eral intelligence,   for  bettering  the    working    details    of 
government.     We  may  expect  that  the  sphere  of  pub- 
lic enterprises  will  be  enlarged,  as  the  lessons  necessary 
for    the     successful    conduct    of    such     enterprises     are 
learned.      We    may  hope  for  greater  repression  of  the 
selfish  motives  and  the  sordid  activities,  for  freer   play  to 
noble  ambition  and  public  spirited  effort,  and  not  only  for 
a  stronger  government  but  for  a  better  and    purer    de- 
mocracy. 


THE  PRESENT   STATE  OF  THE  THEORY  OF 
DISTRIBUTION 

JACOB   H.    HOLLANDER 

The  theory  of  distribution  has  been  the  primary 
endeavor  of  economic  inquiry  during  the  largest  part  of 
its  systematic  pursuit.  Philosophical  interest  and 
practical  affairs  have  alike  stimulated  the  search.  Ob- 
viously a  theory  of  economic  apportionment  must  figure 
in  any  analysis  of  social  relations,  and  the  economic 
problems  of  each  generation  have  emphasized  the  need 
of  theoretical  standards. 

The  physiocratic  concept  of  economic  inquiry  was 
essentially  the  search  for  a  scheme  of  economic  partition. 
Recent  historical  studies  have  made  clear  that  Adam 
Smith  "  acquired  the  idea  of  the  necessity  of  a  scheme 
of  distribution  from  the  physiocrats,  and  that  he  tacked 
his  own  scheme  (very  different  from  theirs)  on  to  his 
already  existing  theory  of  prices."  ' 

But  it  was  pre-eminently  the  practical  economic  con- 
troversies of  the  earh'  nineteenth  century  that  brought 
the  theory  of  distribution  into  prominence.  The  cur- 
rency debate  was  at  bottom  an  issue  between  the  tax-payer 
and  the  fund  holder,  just  as  the  corn-law  controversy 
hinged  on  the  question  as  to  whether  the  commercial 
policy  of  England  should  be  shaped  in  the  interest  of 
the  agriculturist  or  the  manufacturer.  Manifestly  no 
wise  counsel  could  be  given  the  legislator  until  the 
principles  which  governed  the  shares  of  the  respective 
claimants  were  understood.  In  1817  Ricardo  wrote  in 
the  preface    to    the   first  edition    of  his    "  Principles," 

1  Edwia  Camian,  (ed.)  "  Lectures  ou  justice,  police,  revenue  aud 
arms,  delivered  in  the  University  of  Glasgow  by  Adam  Smith,"  (Ox- 
ford, 1896),  xxxi. 
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"  To  determine  the  laws  which  regulate  this  distribu- 
tion, is  the  principal  problem  in  political  economy  ;  " 
and  a  little  later  to  Malthus,  "  the  laws  which  determine 
the  division  of  the  product  of  industry  among  the 
classes  who  concur  in  its  formation  "  constitute  "  the 
true  laws  of  our  science."  ^ 

The  didactic  quality  of  the  later  Ricardians  restored 
a  balance,  and  with  McCulloch  and  the  elder  Mill,  the 
theory  of  distribution  took  rank  again  as  the  co-ordinate 
but  not  exclusive  endeavor  of  economic  inquiry.  In- 
fluenced by  the  socialistic  assault  upon  the  competitive 
system  and  the  alternate  schemes  of  distribution  which 
the  socialists  pressed,  John  Stuart  Mill  in  1848  drew  a 
distinction  between  "  the  laws  and  conditions  of  the 
production  of  wealth,  [which]  partake  of  the  character 
of  physical  truths,"  and  the  distribution  of  wealth  which 
is  "  a  matter  of  human  institution,  solely."^  But  the 
distinction  affected  the  political  economist  as  publicist 
rather  than  as  scientist.  It  meant  much  to  the  legis- 
lator whether  the  existing  distributive  system  was  an 
expression  of  natural  law  or  of  artificial  convention. 
But  to  the  investigator  its  data  demanded  interpretation 
in  any  event. 

By  the  early  sixties  the  theory  of  distribution  had 
attained  a  fairly  definitive  and  compact  form.  The 
principles  of  the  wage-fund  in  industry,  diminishing 
returns  in  agriculture,  and  abstinence  in  capital  forma- 
tion had  been  developed  into  respective  "  laws  ",  and  if 
these  lacked  the  harmony  or  unity  of  a  true  synthesis, 
they  at  least  afforded  epigrammatic  dicta  and  convenient 

1  James  Bonar  (ed. ),  "  Letters  of  David  Ricardo  to  Thomas  Robert 
Malthus,  1810-1823  "  (Oxford,  1887),  p.  175. 

^  "  Principles  of  poUtical  economy,  with  some  of  their  applications 
to  social  philosophy  "  (London,  1848),  Book  II,  chap,  i,  §  i. 
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rules  of  thumb  of  highest  effectiveness,  for  the  settle- 
ment of  the  practical  controversies  of  the  period. 

The  wage-fund  formula — the  key-stone  of  this  classical 
theory  of  distribution — held  sway,  with  at  best  inarticu- 
late and  unavailing  dissent  for  the  two  generations 
following  Ricardo.  In  the  decade  from  1866  to  1875 
the  inevitable  reaction  came.  Longe's  indictment  in 
1866  was  followed  by  Cliffe-Leslie's  criticism  in  1868, 
by  Thornton's  attack  in  1869,  and  by  Mill's  ponderous 
recantation  in  the  same  year.  Whatever  new  life  was 
given  by  "  patched  and  revamped  versions  "  thereafter, 
was  formally  extinguished  by  the  powerful  assault  of 
our  soldier  economist,  Francis  A.  Walker,  in  1875-1876.^ 

Mill's  recantation  marks — it  might  be  said  was 
largely  responsible  for — the  breaking  of  the  spell  which 
the  determinism  of  the  wage-fund  had  cast  upon 
economic  thought.  Thenceforth,  the  critical  contri- 
butions of  Cairnes,  Jevons,  Toynbee,  Hearn,  and 
Walker — crystallized  about  a  favorable  nucleus.  In 
1878  Ingram  delivered  his  sensational  address  on  "  The 
present  position  and  prospects  of  political  economy  ". 
In  1879  Cliffe-Leslie's  "  Essays  in  political  and  moral 
philosophy  "  was  made  accessible,  and  in  the  same  year 
Marshall  put  together  the  substance  of  his  Cambridge 
lectures  in  the  "Economics  of  industry".  In  1880, 
Arnold  Toynbee  complained  "  though  the  wage-fund 
theory  has  been  given  up  by  economists,  it  is  extremely 
difficult  to  frame  another  theory  in  its  place  which  shall 
explain  the  facts,"  ^  but  Sidgwick's  criticism  had  already 

'  See  two  papers  by  the  present  writer,  "  Political  economy  and  The 
\abor  qnesWon'"  in  North  Atnerican  Review,  A.-pn\,  1903,  and  "The 
residual  claimant  theory  of  distribution"  in  Quarterly  Journal  of 
Economics,  February,  1903. 

2  "  Wages  and  natural  law  "  in  "  Lectures  on  the  industrial  revo- 
lution "  (London,  1884),  p.  159. 
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stimulated  a  brilliant  American  economist  to  develop 
liis  theory  of  wages  into  a  "  complete  and  consistent 
body  of  doctrine  respecting  the  distribution  of  wealth," 
and  first  in  his  "  Political  economy"  in  1883,  and  re- 
peatedly thereafter,  Walker  presented  the  differential 
theory  of  profit  and  the  residual  theory  of  wages/ 

The  boldness  and  the  originality  of  Walker's  generali- 
zations would  have  provoked  criticism  at  any  time. 
But  coming  as  they  did  at  a  juncture  when  a  coincidence 
of  economic  students  and  economic  issues  had  effected 
a  renascence  in  economic  study  in  the  United  States, 
when  "the  extreme  Historisnms''''  of  the  German 
school  had  stirred  up  reaction  in  favor  of  critical 
speculation  in  Austria,  in  England,  and  in  America,  and 
when  the  single-tax  agitation,  the  new  importance  of 
the  entrepreneur,  and  the  extension  of  corporate  organi- 
zation to  industry  had  directed  urgent  attention  to  the 
practical  problems  of  distribution — the  result  was  a 
period  of  intense  controversial  activity  to  which  the 
early  volumes  of  the  Quarterly  Jourjtal  of  Economics 
and  the  first  sessions  of  the  American  Economic  Asso- 
ciation bear  impressive  testimony.  Before  the  fire  had 
even  begun  to  smolder,  the  flames  were  again  stirred 
into  furious  activity  by  the  presentation  in  English 
dress,  through  Bonar's  exposition  and  Smart's  transla- 
tion, of  the  more  important  views  of  the  newer  Austrian 
economists.  At  the  same  time,  Clark  presented  in 
rounded  form  a  theory  of  imputation  of  productivity, 
outlined  nearly  a  decade  before,  and  in  1890  Marshall 
fulfilled  the  promise  of  his  earlier  studies  by  a  clear  and 
attractive  synthesis. 

Since  1890  criticism  and   speculation   have  been   de- 

'C/.  "The  residual  claimant   theory  of  distribution  "  in  j^war/^r/y 
/ournai  0/  EcoJtomics,  February,  1903. 
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voted  in  increasing  amount  and  intentness  to  the  theory 
of  distribution  as  so  presented.  The  present  participants 
in  the  fray  include  no  mean  proportion  of  contemporary 
economists.  To  mention  only  those  of  England  and  the 
United  States, — Clark,  Giddings,  Patten,  Wood,  Com- 
mons, Macfarlane,  Carver,  Smart,  Hobson,  Fisher,  Can- 
nan,  and  Johnson  have  made  specific  contributions,  while 
Bullock,  Hadley,  Davenport,  Fetter,  Seager,  Flux,  and 
Seligman  have  inserted  more  or  less  independent 
theories  of  distribution  in  the  text  book  exposition  of 
economic  principles. 

It  is  not  an  inspiring  contrast  to  turn  from  this  record 
of  sustained  activity  to  either  its  net  result  or  its  con- 
temporary phase.  It  appears  that  for  nearly  a  century 
the  theory  of  distribution  has  been  the  centre  of  econo- 
mic inquiry.  x-Vud  yet  no  doctrine  nor  series  of  doctrines 
has  been  formulated  that  by  the  most  optimistic  stretch 
could  be  termed  an  interpretation  of  modern  industrial 
distribution.  The  very  phrase  "  the  present  state  of  the 
theory  of  distribution  "  is  misleading  to  the  extent  that 
it  intimates  any  unanimity  or  agreement.  The  reviewer 
turns  in  depression  from  his  task  persuaded — to  para- 
phrase Renan's  epigram — that  theories  of  distribution  are 
as  vain  as  religions  and  philosophies  even  though  the 
theory  of  distribution  is  as  real  as  philosophy  or  religion. 

The  history  of  science — and  pre-eminently  of  economic 
science — warns  that  a  period  of  unanimity  is  not  necces- 
sarily  one  of  achievement.  The  famous  surgeon.  Baron 
Boyer,  declared  over  a  hundred  years  ago,  when  anaes- 
thesia was  undiscovered  and  infection  of  wounds  was 
not  understood  and  could  not  be  prevented,  that  surgery 
had  then   reached   almost,  if  not   actually,   the   highest 
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degree  of  perfection  of  which  it  was  capable.'  Similarly, 
McCulloch  wrote  in  1824,  "the  errors  with  which  po- 
litical economy  was  formerly  infected  have  now  nearly 
dissappeared  'V  and  John  Stuart  Mill's  classic  dictum  in 
1848  of  the  then  perfection  of  the  theory  of  value  needs 
no  re-statement  before  this  body.^  Conversely,  a  stage 
of  doctrinal  unrest  is  not  necessarily  one  of  stagnation. 
The  daze  and  uncertainty  to  which  recent  discoveries 
have  reduced  modern  physico-chemical  study  will  cer- 
tainly not  hereafter  be  accounted  an  unprofitable  episode, 
and  no  period  of  classical  political  economy  was  so  fruit- 
ful as  the  decade  from  1815  to  1825  when  active  econom- 
ic thinkers  of  the  day — Malthus,  Ricardo,  James  Mill, 
McCulloch,  Torrens,  and  Senior — were  arrayed  in  doctri- 
nal antagonism,  and  when  Sydney  Smith  is  said  to  have 
joined  the  Political  Economy  Club  to  learn  about  the 
mysterious  theory  of  value,  only  to  resign  promptly  there- 
after because  the  membership  knew  no  more  of  it  than 
himself. 

It  is  not  so  much,  therefore,  the  lack  of  identical  con- 
clusion as  the  absence  of  recognized  criteria  of  scientific 
progress  that  casts  discredit  upon  the  theory  of  distribu- 
tion as  now  current.  If  recourse  be  had  to  the  readiest 
empirical  measure — public  estimate — we  are  left  in  no 
manner  of  doubt  that  the  theory  of  distribution  as 
tested  by  the  practicability  of  its  application,  is  gravely 
deficient.  For  example,  at  the  present  moment  there 
are  three  great  economic  problems  disturbing  the  con- 

1  Dr.  William  S.  Halsted,  "The  traiuiug  of  the  surgeon,"  Kn  Johns 
Hopkins  University  Bulletin,  vol.  xv,  no.  162  (September,  1904). 

^  '  A  discourse  on  the  rise.  progre.ss,  peculiar  objects,  acd  impor- 
tance of  political  economy."     (Edinburgh,  1824),  p.  9. 

'"Principles  of  political  economy."  (London,  1S48),  Bk.  Ill,  ch. 
I,  §1. 
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scioiisness  of  the  American  people  :  trade  unionism,  the 
growth  of  corporations,  and  socialism.  It  should  be  as 
natural  and  proper  for  the  public  mind  to  turn  to  the 
scientific  economist  for  specific  and  definite  guidance 
with  regard  thereto  as  for  the  cotton  planter  to  hearken 
to  the  zoologist  in  planning  a  campaign  against  the  boll- 
weevil,  or  for  a  municipal  administration  to  turn  to  the 
pathologist  for  council  in  guarding  against  epidemic  ty- 
phoid. Each  of  the  three  problems  can  be  simplified,  if 
not  solved,  by  the  determination  of  an  underlying  prin- 
ciple of  distribution.  The  crux  of  trade  unionism  is  the 
recognition  of  a  natural  law  of  wages,  and,  no  less  im- 
portant, a  practicable  method  of  ascertaining  it.  The 
corporation  problem  will  speedily  enter  upon  a  new 
phase  if  the  character  of  entrepreneurs'  gains  be 
understood.  The  public  will  know  how  to  deal  with 
socialism  when  the  functions  of  capital  and  the  law  of 
interest  are  grasped.  In  each  of  these  directions,  the 
economist  might  properly  be  expected  to  meet,  indeed  to 
anticipate  the  public's  appeal  for  counsel  ;  and  in  each 
of  these  directions,  the  economist  within  the  ken  of  the 
ordinary  man  of  affairs  is  mute. 

But,  more  fundamentally,  the  theory  of  distribution 
as  now  current  is  in  an  unpromising  condition. 
In  1885  Sidgwick  replying  to  Ingram's  challenge 
declined  to  recognize  sociology  as  an  established 
science  because  it  failed  to  satisfy  the  two  simple 
tests  formulated  by  Auguste  Comte  of  the  real 
establishment  of  a  science  : — ist.  Consensus  or  con- 
tinuity ;  and  2d,  prevision.  "  When  we  find  ",  Sidgwick 
stated  in  Comte  s  own  words,  "  that  recent  works  instead 
of  being  the  result  and  development  of  what  has  gone  be- 
fore, have  a  character  as  personal  as  that  of  their  authors, 
and  bring   the  most  fundamental  ideas  into  question — 
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then  we  may  be  sure  we  are  not  dealing  with  any  doc- 
trines deserving  the  name  of  positive  sciences."  ^ 

It  would  be  difficult  to  phrase  a  more  accurate  char- 
acterization of  the  present  state  of  the  theory  of  distri- 
bution. The  most  recent  works  on  the  subject  have 
certainly  a  character  as  personal  as  that  of  their  authors, 
and  no  self-respecting  writer  on  distribution  in  the  past 
decade  has  failed  to  bring  the  most  fundamental  ideas 
upon  the  subject  into  question. 

If  the  validity  of  Comte's  criteria  be  accepted,  it  is 
impossible  to  escape  the  logic  of  his  syllogism  or  'to  re- 
sist the  conclusion  that  the  theory  of  distribution  in  its 
present  phase  is  not  and  gives  little  promise  of  becoming, 
a  positive  scientific  doctrine.  Certainly  adequate  oc- 
casion seems  to  exist  here  for  a  close  examination  of  the 
state  and  tendency  of  the  doctrine. 

At  the  very  outset  of  such  a  review  a  fundamental 
query  presents  itself.     Is  the  palpable  deficiency  in  the 
theory  of  distribution  one  of  result  or  of  method  ?     Is 
the  economist  on  the  right  track  in   his  search  for  a 
principle,  but  compelled  to  move  slowly  and  cautiously 
because  the  country  is   broken   and   the  obstacles  are 
myriad?     Or  has  he  utterly  lost  his  trail,  and  is  now 
floundering  around   aimlessly  after  a  mere  will-o'-the- 
wisp,  with  the  certainty  that  sooner  or  later  he  will  have 
to  retrace  his  foot-steps  and  start  anew  ?     In  other  words, 
of  the  several  methods  appropriate,  singly  or  in  combi- 
nation, to  economic  inquiry,  is  the  modern  economist 
using,  in  the  search  for  a  theory  of  distribution,  that  one 
or  that  combination  best  suited  to  its  scientific  determi- 
nation?    If  he  is,  then  let  us  take  new  heart  of  grace, 
make  firmer  resolve  and  assail  the  problem  with  renewed 

"The  scope  and  method  of  economic  science,"  reprinted  in  "  Mis- 
cellaneous essays  and  addresses."     (London,  1904),  p.  193. 
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energy.  If  he  is  not,  let  us  recognize  the  error  and  seek 
to  right  the  misdirection  of  effort. 

It  requires  the  barest  glance  to  realize  a  startling  con- 
trast in  method  between  the  search  for  a  theory  of  dis- 
tribution and  the  pursuit  of  any  ordinary  principle  of 
positive  science.  Let  us  turn  for  a  moment  to  chemistry, 
where  within  recent  years  the  bounds  of  organized 
knowledge  have  been  extended  with  the  most  brilliant 
results.  In  so  far  as  the  layman  may  speak,  it  appears 
that  modern  chemical — or  for  that  matter,  physical  or 
biological — study  involves  three  consecutive  stages : 
(i)  observation  and  experiment,  (2)  theorization,  (3) 
verification.  Associated  with  these  essential  activities  are 
the  contemporary  processes  of  initial  conjecture  affording 
a  tentative  working  plan  ;  formation  of  trial  hypotheses 
in  consequence  of  investigation  and  for  submission  to  ex- 
periment ;  and  conversion  of  theory  by  test  into  law. 
But  in  the  main  chemical  science  advances  from  truth 
to  truth,  from  probability  to  certainty,  because  a  body 
of  mature  workers,  equipped  with  intimate  knowledge 
of  the  achieved,  are  busy  marshalling  and  classifying 
facts,  searching  for  and  formulating  uniformities,  testing 
hypotheses,  and  demonstrating  laws. 

If  we  turn  now  to  the  scene  of  economic  study  and  to 
the  theory  of  economic  distribution,  the  contrast  is  fairly 
startling.  We  find  a  body  of  capable  and  devoted 
workers,  and  a  definite  and  inviting  subject-matter. 
But  here,  to  any  appreciable  degree,  the  parallelism 
stops.  There  is  no  collecting  and  classifying  data  in 
their  qualitative  aspects,  no  tentative  selection  of  eco- 
nomic uniformities,  no  verification  of  hypotheses  by 
reference  and  comparison.  As  against  the  chemical  in- 
vestigator in  his  laboratory,  deliberately  and  system- 
atically gathering  a  particular  group  of  facts,  and  formal- 
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ly  submitting  the  sequences  which  they  suggest  to  com- 
parison and  to  test,  with  a  reasonably  well  established 
hypothesis  as  the  ultimate  endeavor,  we  have  a  corps  of 
student  apprentices  busy  upon  historical  and  institutional 
monographs ;  a  group  of  younger  scientists  absorbed  in 
academic  duties  and  text  book  writing,  and  a  body  of 
sages  engrossed  in  doctrinal  dialectics.  A  single  category 
has  rarely  been  used  to  include  two  things  less  identical 
than  the  term  "scientific"  in  reference  to  these  two 
activities.  If  the  one  be,  the  other  is  not.  It  is  a  dif- 
ference in  kind,  not  in  degree,  of  which  the  contrasted 
terms  "  deductive  "  and  "inductive",  "experimental" 
and  ''''  a  priori''''  suggest  the  consequence,  not  the  cause. 

I  have  in  the  foregoing  selected  chemistry  for  con- 
trast. But  the  choice  is  not  necessarily  limited  to  the 
natural  or  physical  sciences.  Psychology,  ethics,  poli- 
tics, indeed  any  of  the  recognized  fields  of  systematic 
study — except  the  purely  speculative  sciences,  metaphy- 
sics and  mathematics — pursue  its  scientific  goal  in  ap- 
proximately the  manner  indicated. 

Accordingly,  the  proposition  which  I  venture  to  main- 
tain is  that  modern  studies  of  economic  distribution  have 
neglected  the  method  appropriate  to  positive  science  and 
have  become,  in  large  part,  barren,  unscientific,  quasi- 
metaphysical  speculations,  standing  in  little  better  than 
what  might  be  termed  atmospheric  relation  to  the  con- 
crete facts  which  they  undertake  to  interpret  ;  and  con- 
sequently, that  if  the  economist's  search  for  a  law  of  dis- 
tribution is  not  to  be  merely  an  intellectual  exercise  in 
subtle  dialectics,  but  a  fruitful  endeavor  to  ascertain  the 
uniformities  which  obtain  in  economic  distribution — his 
mode  of  inquiry  must  be  a  more  deliberate  study  of  his 
3 
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subject-matter,  approximating  in  so  far  the  method  of 
positive,  instead  of  speculative  science. 

Such  a  contention  does  not  resolve  itself  into  an  advo- 
cacy of  induction,  as  against  deduction,  as  the  method 
which  the  economist  should  use  in  his  search  for  a  law 
of  distribution.  The  old  antithesis  has  largely  passed 
away.  Induction,  as  Professor  Mackenzie  has  stated, 
"  is  the  method  by  which  the  premises  of  the  deductive 
method  are  secured,  and  by  which  its  results  are  veri- 
fied 'V  and  Bagehot  has  pointed  out,  as  Professor  Keynes 
reminds  us,  that  we  can  only  proceed  to  a  successful  an- 
alysis of  complex  economic  facts,  by  "  a  synthesis  based 
on  a  previous  examination  of  the  nature  and  action  of 
elementary  forces,  through  whose  operation  the  complex 
facts  are  produced." " 

My  contention  is  rather  that  the  student  of  distribu- 
tion has  failed  to  make  any  conscious  use  at  all  of  true 
induction.  In  so  far  as  his  method  has  purported  to  be 
inductive,  it  has  been  historical  and  comparative  rather 
than  analytical.  In  so  far  as  it  has  been  deductive,  it 
has  neither  derived  its  premises  nor  verified  its  conclu- 
sions. 

There  are,  I  take  it,  three  conceivable  methods  of  in- 
vestigation which  the  economist  may  employ  in  his 
search  for  a  theory  of  distribution — using  any  one  of  the 
three  exclusively  or  associating  them  in  various  propor- 
tions. For  purposes  of  convenience  I  shall  denominate 
these :  i.  the  historical  ;  2.  the  metaphysical ;  3. 
the  analytical.  It  is  very  possible  that  these  phrases 
are  inexact  and  that  more  precise  nomenclature  is  desir- 

1"  Inductive  method"  in  Palgrave  (ed  ),  "  Dictionar)  of  political 
economy,"  vol.  II,  p.  392. 

^Keynes,  "The  scope  and  method  of  political  economy"  (I,on- 
dou,  1891),  pji.  197-198. 
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able  ;  but  it  is  with  tl.e  several  concepts  rather  than  with 
the  correspond,ng  terms  that  my  prime  concern  lies 

I.  The  historical  method  of  determining  the  law  of 
economic  d.stribntion  is  the  modern  phase  of  that  n,o- 
mentous  reaction  against  theoretical  nniversalism  and 
perpetnahsm  m  the  social  sciences  which  we  trace  back  to 
bavgny,  and  associate  more  directly  with  Roscher.Hilde- 
brand  and  Knies.     As  a  scientific  procedure,  it  is  per- 
haps  better  described  as  the  "monographic  method  " 
Its  devotees  insist  that  every  stage  and  every  form   of 
economic  organization  have  had  a  corresponding  theory 
of  d.stnbnt,on,  and  that  until  these  innumerable  types 
have  been  depicted  in  detail  and  interpreted  in  outline 

no  attempt  at  a  general   law  of  distribution  should  be 
made. 

The  method  is  not  an  ungrateful  one.     "  The  mind  " 
says  Professor  Sidgwick,  "wearied  of  the  vain  effort  \o 
ascertam  what  is  true,  settles  down  more  and  more  to 
the  task  of  what  has  been  held."'     Yet  whatever  hone 
may  have  been  entertained  as  to  the  positive  utility  of 
the  historical  method  in  constructing  a  body  of  economic 
doctrine  was-it  is  now  seen-  born  of  reaction.     Mono- 
graphs    have    multiplied  ;    doctoral    dissertations    have 
accumulated,  and  the  progress  of  the  historical  economist 
towards  an  admitted  theory  of  distribution  has  been  im- 
perceptible.    The  experience  of  two  .score  years  seems 
to  suggest  that  the    prime  usefulness  of  such    minute 
studies  IS  educational  and  local,  and  that  variety  of  ap- 
proach,  distinctness  of  treatment,  change  of  environment 
are  grave  qualifications,  under   existing  conditions,  of 
he  value,  and  certainly  of   the  economy,    of  large  re- 
liance  upon  this  intensive  method  of  inquiry. 

'  -Philosophy,  its  scope  and  relations  ■•  (London,  ,902).  p.  ,66. 
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2.  The  metaphysical  method  as  applied  to  the  theory 
of  distribution  is  the  orthodox  a  priori  or  deductive 
method  brought  down  to  date.  It  is  not  the  classical 
form  of  speculation  represented,  for  example,  by  geom- 
etry or  pure  philosophy,  wherein  starting  from  a  limited 
number  of  fundamental  propositions,  either  self-evident 
truisms  or  established  principles  derived  from  other 
domains  of  thought,  the  student  passes  step  by  step  to 
particular  applications  by  a  pure  and  rigid  logic.  It  is 
not  quite  the  qualified  deduction  wherein  the  funda- 
mental generalities  are  derived  by  a  tentative,  half  un- 
conscious induction  from  a  loose  and  informal  array  of 
facts,  and  where  the  conclusions  are  from  time  to  time 
referred  to  actual  phenomena  for  favorable  confirmation 
or  for  graphic  illustration.  It  is  rather  a  combination 
of  criticism,  speculation,  and  emanation.  Its  starting 
point  is  either  the  classical  theory  of  distribution  or  the 
utilitarian  calculus  of  pleasure  and  pain  ;  its  procedure 
is  a  dialectical  criticism  of  abstract  principles,  and  its 
equipment  is  an  acute  and  refined  rationalism,  relieved 
by  that  plausible  intimacy  with  the  facts  of  modern  in- 
dustry which  comes  of  common  sense  and  professional 
sympathy. 

A  concrete  example  of  this  method  is  the  ordinary 
procedure  of  the  modern  economic  theorist.  He  will 
have  been  suckled  on  Ricardianism,  weaned  on  John 
Stuart  Mill,  and  fed  on  Fawcett  or  Sidgwick.  Comte 
or  Spencer  or  Roscher  may  have  stirred  him  to  method- 
ological revolt,  but  there  has  been  no  positive  contribu- 
tion. Suddenly  comes  a  doctrinal  explosion  superinduced 
from  without, — Jevons  and  marginal  utility.  Walker 
and  residual  claimant,  Bohm-Bawerk  and  esoteric  inter- 
est, Clark  and  imputed  productivity.  Forthwith,  our 
economist  becomes  dialectician  whose  further  scientific 
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activity  is  a  mean  between  closet  speculation  and  meta- 
physical hypercriticism,  bearing  to  the  concrete  facts  of 
economic  organization  that  tenuous  and  impalpable  re- 
lation which  a  garment  in  autumn  holds  to  the  camphor- 
ated atmosphere  in  which  it  has  rusticated. 

The  output  of  the  method  is  enormous.  Under  pro- 
vocation of  a  somewhat  similar  literature,  Mr.  James 
Bryce  has  said  :  "  The  difficulty  which  forbids  many 
among  us  to  give  more  study  to  these  books  is  the  short- 
ness of  life.  Much  talent  sometimes  of  a  high  order, 
has  gone  to  the  making  of  them.  But  they  are,  and  not 
solely  the  German  ones,  terribly  hard  reading."  ^ 

Far  be  it  to  speak  with  a  cheap  and  frivolous  levity 
of  what  represents,  in  great  part,  an  earnest  and  devoted 
effort  to  extend  the  bounds  of  human  knowledge.  But 
whether  estimated  by  tangible  result,  by  internal 
quality,  or  by  analogy  with  other  fields  of  systematic  in- 
quiry— such  effort  cannot  be  regarded  as  other  than  dis- 
proportionate or  misdirected, 

3.  There  remains  to  be  considered  the  analytical 
method  as  the  proper  scientific  instrument  for  the  de- 
termination of  the  law  of  distribution.  This  method 
assumes  that  economic  distribution,  unlike  the  subject- 
matter  of  mathematics  or  metaphysics,  is  made  up  of 
facts  of  experience,  and  that  the  theory  of  distribution 
belongs  not  with  the  mental  disciplines  but  with  the 
doctrines  of  positive  science.  To  be  more  specific,  it 
defines  the  theory  of  distribution  as  the  principle  or  body 
of  principles,  in  accordance  with  which  the  product  of 
industry  is  apportioned  among  the  rightful  claimants 
thereto.  It  asserts  that  the  details  of  economic  distribu- 
tion are  capable  of  observation,  arrangement,  and  classi- 

1 "  The  methods  of  legal  science  "  in  "  Studies  in  history  and  juris- 
prudence "   (New  York,  1901),  p.  623. 
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fication  ;  that  when  so  organized-,  they  reveal  certain 
uniformities,  that  these  uniformities  may  be  formulated 
as  hypotheses,  and  that  these  hypotheses  or  theories  may 
be  demonstrated  as  laws.  In  other  words,  that  given 
the  actual  subject-matter  of  employment  and  remunera- 
tion, income  and  revenue — an  interpretation  is  possible. 
This  is  no  new-fangled  device.  When  we  examine 
with  some  minuteness  the  history  of  the  theory  of  dis- 
tribution, it  is  palpable  that  the  most  important  ele- 
ments therein  were  consciously  or  unconsciously  in- 
ductions from  an  immediate  environment.  The  physi- 
ocratic  net  product  and  sterility  of  labor  were  economic 
interpretations  of  contemporary  France.  Adam  Smith 
knew  his  industrial  and  commercial  Britain  as  well  as 
his  philosophical  heritage.  Malthus,  West,  Torrens, 
and  Ricardo  took  the  law  of  diminishing  returns  from 
the  parliamentary  blue-books  of  1813-15  on  the  con- 
dition of  English  agriculture  and  the  effects  of  the  corn- 
laws.  Longe  assailed  the  wage-fund  theory  after  official 
duty  on  the  Children's  Employment  Commission  had 
brought  him  in  contact  with  large  employers  of  labor, 
and  it  was  surely  Walker's  intimate  acquintance  with 
the  concrete  facts  of  American  industrial  organization 
o^rowing:  out  of  his  service  as  director  of  the  ninth  and 
tenth  federal  censuses  that  led  him  to  differentiate  the 
entrepreneur  from  the  capitalist  as  an  economic  func- 
tionary. Not  until  our  own  generation  may  it  be  said 
that  new  forces  operated.  John  Stuart  Mill's  philo- 
sophical justification  of  deduction  as  the  exclusive 
method  of  economic  inquiry ;  the  one-sided  revolt  of 
the  historical  movement  from  economic  speculation  to 
institutional  rather  than  analytical  inquiry  ;  the  reaction 
in  turn  from  the  barrenness  of  historical  studies  to 
constructive  speculation,  and  finally  the  tremendous  in- 
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crease  in  the  extent  and  complexity  of  industrial  phe- 
nomena— all  these  have  encouraged  the  substitution  of 
speculation  for  analysis,  and  in  so  doing  have  given  a 
mischievous  bent  to  economic  inquiry  as  applied  to  the 
theory  of  distribution. 

The  detailed  use  of  analysis  as  a  scientific  method  is 
a  commonplace  to  every  student  of  positive  science. 
In  an  admirable  essay  on  the  progress  of  science  in  the 
Victorian  era,  Mr.  Huxley  has  summarized  this  pro- 
cedure with  respect  to  study  of  natural  phenomena,  but 
the  exposition  is  applicable  with  slight  modifications  to 
the  domain  of  psychology,  ethics,  politics,  and  economics. 
"  The  development  of  every  branch  of  physical  knowl- 
edge presents  three  stages,  which,  in  their  logical  rela- 
tion, are  successive.  The  first  is  the  determination  of 
the  sensible  character  and  order  of  the  phenomena. 
This  is  natural  history^  in  the  original  sense  of  the  term, 
and  here  nothing  but  observation  and  experiment  avail 
us.  The  second  is  the  determination  of  the  constant 
relations  of  the  phenomena  thus  defined,  and  their  ex- 
pression in  rules  or  laws.  The  third  is  the  explication 
of  these  particular  laws  by  deduction  from  the  most 
general  laws  of  matter  and  motion.  .  .  Historically,  no 
branch  of  science  has  followed  this  order  of  growth  ; 
but,  from  the  dawn  of  exact  knowledge  to  the  present 
day,  observation,  experiment,  and  speculation  have  gone 
hand  in  hand,"  ' 

The  analytical  investigator  must  suffer  a  similar  ex- 
perience in  his  search  for  a  theory  of  distribution.  He 
must  collect  his  facts,  he  must  formulate  his  theories, 
and  he  must  correlate  the  theories  of  distribution  so  at- 

'"The  progress  of  science,   1837-1887,"  in  "Methods  and  results: 
essays"   (New  York,  1898),  pp.  64-65. 
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tained  with  his  general  economic  system  or  social 
philosophy. 

Of  the  three  phases,  it  is  easy  to  see  wherein  lies  the 
present  need.  Speculative  theorization  we  have  had 
galore,  and  ambitious  systematization  hardly  less.  The 
primary  requisite  of  the  analytical  method  at  this  par- 
ticular juncture  is  systematic  observation,  a  natural  eco- 
nomic history — not  an  economic  history  as  commonly 
understood,  a  record  of  past  economic  life  and  growth  ; 
but  more  properly,  an  economic  survey  or  description, 
a  transcription  of  contemporary  economic  happenings 
in  so  far  as  they  are  the  subject-matter  of  the  doctrine 
under  investigation. 

Perhaps  no  period  in  the  history  of  our  science  has 
been  so  relatively  uninformed  as  to  the  essential  aspects 
of  its  economic  environment  as  our  own.  I  do  not  ignore 
the  activity  of  modern  economic  inquiry,  nor  the  range 
and  extent  of  modern  statistical  enumeration.  But  as 
far  as  statistics  are  concerned,  we  have  been  given 
quantitative  aggregates  and  not  qualitative  details. 
With  respect  to  the  results  of  modern  economic  inquiry, 
the  deficiencies  are  even  more  glaring.  Physical  con- 
ditions in  the  United  States  invited,  and  the  German 
historical  movement  justified,  economic  microscopies. 
In  consequence,  although  pursued  with  unexampled 
activity,  economic  investigation  in  the  United  States 
has  been  almost  exclusively  historical  or  institutional, 
on  the  one  hand,  and  local  and  intensive  on  the  other. 
Of  extensive  economic  investigation,  economic  descrip- 
tion in  the  proper  sense  of  the  term,  little  has  been  at- 
tempted and  less  achieved.  The  historical  evolution  of 
economic  institutions  as  revealed  in  more  or  less  acces- 
sible records,  the  functional  activity  of  economic  organi- 
zation as  displayed  in  limited  areas — these  have  dej&ned 
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the  scientific  activity  of  the  ordinary  economist.  Of  the 
comprehensive  study  of  the  structure  and  function  of  any 
actual  part  of  the  present  economic  organization,  we  have 
had  infrequent  example.  It  is  not  diflScult  to  lay  a 
finger  on  the  causes  of  this  neglect.  Mr.  Huxley  has 
said  "observation  and  experiment  are  hard  work,  while 
speculation  is  amusing." '  It  is  much  easier  to  spin 
cobwebs  about  the  theory  of  distribution  in  the  closet, 
than  to  describe  the  present,  the  actual  facts  of  distribu- 
tion in  the  field.  I  do  not  mean  to  neglect  the  effect  of 
Mill's,  Senior's,  and  Cairnes'  methodological  teaching- 
summed  up  best  perhaps  in  Senior's  dictum  that  political 
economy  "  depends  more  on  reasoning  than  on  observa- 
tion."^ I  recognize  that  the  vast  area,  the  extensive 
activities,  and  the  scattered  data  subject  to  economic  in- 
quiry, on  the  one  hand,  and  the  inadequate  equipment 
of  the  economic  investigator,  both  as  to  resources  and 
opportunities,  on  the  other  hand — have  imposed  a  heavy 
handicap  upon  comprehensive  economic  description. 
But  withal  the  student  of  distribution  has  pursued  the 
speculative  course  largely  because  it  represents  the  line 
of  least  resistance.  Brought  face  to  face  with  large 
subject-matter,  we  have  shown  the  white  feather  and 
solaced  our  souls  in  the  futile  thought  that  extensive 
description  might  properly  be  postponed  until  such  a 
number  of  detailed  monographs,  dealing  with  specific 
aspects  of  the  subject,  have  been  completed  as  will  per- 
mit full  exposition  and  safe  generalization. 

I  have  in  mind  no  rigid  Baconian  method  ;  no  prose- 
cution of  scientific  inquiry  as  a  manner  of  formalized 
book-keeping,    where  in   Jevons'   phrases — "  facts  were 

'^\Loc.  cit.,  p.  66. 

^  Cf.  Keynes,  "  The  scope  and  method  of  political  economy  "  (Lon- 
don, 1891),  pp.  16-17. 
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to  be  indiscriminately  gathered  from  every  source,  and 
posted  in  a  kind  of  ledger,  from  which  would  emerge 
in  turn  a  clean  balance  of  truth/  "  I  do  not  exalt  any 
one  formal  method  as  a  scientific  nostrum,  neglecting  the 
fact  that  many  paths  lead  to  the  central  truth  and  that 
the  investigator  is  certain  to  select  that  course  and  that 
equipment  best  suited  to  his  needs  and  capacity.  I  note 
merely  the  absence  qf  the  necessary  material  of  the  stu- 
dent of  distribution,  which  if  proceeding  along  de- 
ductive lines  he  requires  for  his  initial  synthesis  and 
for  his  ultimate  verifications  ;  or  if  along  inductive  lines, 
for  his  essential  subject-matter, — that  large  accurately 
described,  well  digested  body  of  facts,  absolutely  in- 
dispensable, whether  after  the  teaching  of  Bacon  to 
make  theories  from,  or  in  the  light  of  the  history  of 
scientific  discovery  to  try  ready-made  theories  by. 

I  propose,  therefore,  an  arrest  of  further  text-book  di- 
dacticism, an  abandonment  of  hypercritical  dialectics, 
and  a  reduction  to  a  minor  role  of  metaphysical  specula- 
tion as  the  dominant  apparatus  serviceable  in  the  search 
for  the  law  of  economic  distribution.  Measurably  in 
lieu  thereof,  and  largely  in  connection  therewith,  I 
venture  to  suggest  a  detailed  and  systematic  acquaint- 
ance with  the  actual  contemporary  subject-matter  of 
economic  distribution,  as  the  preparation  and  equipment 
for  its  scientific  interpretation. 

Ideally,  this  would  involve  an  economic  description 
of  the  United  States  in  the  year  of  grace  1906  in  which 
every  phase  of  contemporary  industrialism  in  so  far  as 
aifects  economic  distribution,  would  be  faithfully  and 
systematically  transcribed.  Trade  unionism,  methods 
of  industrial    remuneration,    entrepreneurs'    gains,    in- 

1  Bagehot,  "The  postulates  of  English  political  economy"  in 
"Works."     (Hartford,  1891),  vol.  V,  p.  250. 
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dustrial  combinations,  corporate  organizations,  business 
risks  and  failures,  interest  rates,   banking  institutions 
and  commercial  discounts,  land   tenures,    urban  rents — 
all  these  would  be  depicted,  not  in  their  historical  de- 
velopment or  local  manifestation,  but  in  their  contem- 
porary phase  and  in  their  widest  extension.     I  pass  by 
the  intrinsic  interest  of  such  a  photograph   of  contem- 
porary economic   life,   and  view  it  merely  as  scientific 
data.  ■  The  economist  of  the  past  generation  could  omit 
a  systematic   round    up  of    subject-matter,  because  the 
facts  of  distribution  were  incomparably  simpler.     It  was 
possible  for  a  keen  observant  mind  to    grasp    without 
deliberate  canvass    the    essentials    of    its   economic   en- 
vironment.    Adam    Smith  knew    his    Glascow   to    the 
core,  and  Glascow  was  the  economic  world  in  microcosm. 
Even  McCulloch,  the  economist,  was    McCulloch,    the 
author  of    the    "  Commercial    dictionary ".       But    the 
economic  life  of  today  in  its  range  and  complexity  has 
utterly  passed  beyond  the  mental  compass  of  the  casual 
onlooker — be  he  economist  or  man  of  affairs,  and  unless 
the  equipment  is  to  be  inadequate  and   the  perspective 
distorted,  there  must  be  deliberate  collection  and  report. 
I  am  not  insensible  of  recent  tendencies  in  the  direc- 
tion indicated  ;  nor  of  the  particular  studies  of  contem- 
porary economic  life  that  loom    up  here    and    there   in 
solitary     isolation     in    the    output    of    the    American 
economist   in    the   past    generation.      But    surely    the 
general    proposition   remains   unaffected.      Our  subject- 
matter  has  outrun  our  systematic  knowledge  of  it,  and 
largely  in  consequence    of    deliberate    neglect,    we   are 
relatively  uninformed  as  to  the  essential  data  which  we 
are  seeking  to  interpret. 

As  to  a  practical  proposal  !  Is  the  student  of  distribu- 
tion to  postpone  his  thinking  until  the  facts  have  been 
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gathered — to  throw  away  his  crucible  and  to  take  to  a 
shovel  ?  Certainly  not.  That  was  the  fault  and  the 
failure  of  the  historical  school.  Here  again  Mr.  Hux- 
ley is  guide  and  prophet :  "  Whenever  science  has  halted 
or  strayed  from  the  right  path,  it  has  been,  either  be- 
cause its  votaries  have  been  content  with  mere  unveri- 
fied or  unverifiable  speculation — ;  or  it  has  been,  because 
the  accumulation  of  details  of  observation  has  for  a  time 
excluded  speculation."  ^  If  we  have  wandered  too  far 
to  the  right,  correction  does  surely  not  involve  excessive 
divergence  to  the  left.  The  true  course  lies  in  that 
union  of  observation  and  speculation  which  the  progress 
of  every  science  vindicates.  That  union  which  we  eco- 
nomists have  blandly  proclaimed,  and  certainly  in  the 
study  of  economic  distribution  have  coolly  neglected. 

In  accordance  wnth  this  view,  the  theory  of  distribu- 
tion will  be  sought,  not  necessarily  from  the  facts,  but 
through  the  facts.  It  would,  for  example,  have  the  theory 
of  wages  studied  not  exclusively  by  doctrinal  criticism 
nor  «/r2<9rz  speculation,  but  by  investigation  of  existing 
wage  relations.  A  theory  of  entrepreneurs'  profits 
should  be  based  upon  a  no  less  intimate  knowledge  of 
contemporary  business  management  than  distinguished 
Francis  x\.  Walker's  analysis  a  generation  ago.  The 
student  of  capital  and  interest  might  properly  turn  from 
the  irrepressible  Bohm  and  search  for  a  clue  in  the  prac- 
tice and  technique  of  the  money  market.  Urban  rents 
and  agricultural  conditions  no  less  than  social  marginal 
disutility  are  certainly  the  substance  of  a  rent  theory. 

In  short  it  seems  not  unreasonable  that  the  author  of 
a  general  theory  of  distribution  should  have  as  a  basic 
equipment  an  intimate  knowledge  of  the  nature  and 
technique  of  the  practice  of  distribution.     I  have   else- 

'  "The  progress  of  science,"  loc.  cit.^  p.  65. 
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where  sought  to  make  clear  the  three  essentials  for  such 
procedure.^  First,  the  economic  investigator  must  be 
able  to  command,  in  addition  to  ordinary  library  appara- 
tus, all  primary  documentary  material  relevant  to  his  in- 
quiry, whether  it  is  as  ephemeral  as  municipal  reports 
and  trade-union  journals,  or  as  unobtainable  by  formal 
request  as  trade  agreements  and  corporation  records. 
Second,  the  investigator's  time  and  energy,  if  not  en- 
tirely available  for  scientific  inquiry,  must  certainly  not 
be  unduly  absorbed  by  the  routine  engagements  of  the 
student  or  the  teacher.  Third,  with  respect  to  resources, 
the  investigator  must  be  in  command  of  funds  sufficient 
to  enable  him  to  visit  and  upon  certain  occasions  tem- 
porarily to  reside  in  representative  localities  for  the  pur- 
pose of  gathering  additional  evidence  and  of  testing  and 
verifying  tentative  conclusions.  "  Investigation  funds  " 
must  be  regarded  as  essential  to  scientific  activity  in  politi- 
cal economy  as  laboratory  apparatus  is  to  chemistry 
and  clinical  provision  to  medicine. 

It  by  no  means  follows  that  such  an  acquaintance  with 
facts  will  inspire  a  theory,  any  more  than  it  is  mathe- 
matically certain  that  a  theory  will  emerge  in  no  other 
way  than  by  study  of  facts.  Perhaps  the  divine  spark 
that  in  all  times  has  flashed  to  light  dark  places  will 
come  when  least  awaited — even  when  least  deserved. 
The  history  of  science  teaches  that  the  prize  is  not 
always  to  the  investigator  who  toils  the  hardest  nor  the 
longest.  But  it  will  never  descend — and  surely  never 
re-descend — upon  him  who  gropes  blindly  or  uninformed. 

^"The  political  economist  and  the  public,"  in  North  American  Re- 
view, February,  1905. 


THE  PRESENT  STATE  OF  THE  THEORY    OF 
DISTRIBUTION— DISCUSSION 

John  Bates  Clark  :  It  is  a  pleasure  to  know  that 
Dr.  Hollander  thinks  it  worth  while  to  make  so  vigor- 
ous a  protest  against  an  excess  of  theoretical  study. 
With  some  of  us  the  question  that  appears  to  be  most 
pressing  is  whether,  in  view  of  the  overwhelming  drift 
toward  practical  investigation,  such  study  can  survive. 
It  is  also  a  pleasure  to  know  that  Dr.  Hollander  wishes 
for  new  facts  in  order  that,  in  the  end,  we  may  have 
theories. 

I  must  demur  at  two  points.  I  find,  first,  no  such 
startling  contrast  between  the  method  of  the  physicist 
and  that  of  the  economist.  In  both  cases  there  are  the 
observation  of  common  facts,  the  tentative  formulating 
of  principles,  and  the  ultimate  verification  of  the  prin- 
ciples by  an  extensive  collection  of  facts.  I  am,  sec- 
ondly, not  ready  to  accpt  Dr.  Hollander's  estimate  of 
the  value  of  what  theoretical  study  has  recently  accom- 
plished. It  seems  not  little  but  so  great  as  to  be  a  prin- 
cipal cause  of  the  active  discussion  of  methods.  When 
a  miner  has  nearly  "  worked  out  his  claim,"  method  be- 
comes of  increased  importance,  since  with  a  meagre 
supply  of  ore  poor  processes  would  bring  operations  to 
a  stop.  A  more  fruitful  policy  on  the  miner's  part  is  to 
take  up  a  new  claim.  We  have  worked  out  in  a  large 
degree,  the  static  field.  We  have  solved  such  problems 
as  those  of  the  natural  standard  of  value,  that  of  wages, 
and  that  of  interest.  The  rich  dynamic  field  is  before 
us,  and  we  must  formulate  principles  governing  changes 
in  these  standards,  and  deviations  of  actual   rates  from 


Preseyit  State  of  the  Theory  of  Distributio?i — Discussioyi    47 

them.  Vast  and  critical  problems  of  progress,  of  ob- 
struction, and  of  conditions  of  future  well-being  are 
pressing  for  solution  and  in  solving  them  we  shall  pro- 
ceed as  we  have  done  in  the  static  division  of  our  field, 
though  we  shall  find  ourselves  working  veins  of  far 
greater  richness.  We  shall  observe  familiar  facts — and 
there  is  enough  of  them  for  our  immediate  purpose. 
We  shall  tentatively  formulate  principles  and  shall  later 
verify  them  as  our  knowledge  increases.  We  shall  not 
neglect  the  principles  and  blindly  pile  up  statistical 
figures  in  an  unmanageable  mass.  Such  a  collection  of 
facts  might  come  to  have  a  value  which  would  grow 
smaller  as  the  mass  grew  larger,  and  end  by  becoming 
so  vast  and  unassorted  as  to  have  little  value  to  the 
practical  man,  and  almost  none  to  the  scientist. 

ROSWELL  C.  McCrea  :  To  begin  with,  I  am  going 
to  make  the  assumption  that  Dr.  Hollander,  in  the 
major  portion  of  his  criticism,  had  in  mind  the  margi- 
nal productivity  theory  of  distribution.  I  am  very 
much  at  one  with  him  in  the  general  implication  of  his 
paper  that  if  the  validity  of  the  view  of  the  marginal 
productivity  of  theorists  is  really  to  be  tested,  it  must 
be  done,  not  by  quibbling  over  details  of  analysis  or 
over  minor  shiftings  of  view-point,  but  by  an  examina- 
tion of  the  propriety  of  their  logical  method,  or  the 
truthfulness  and  completeness  of  their  premises,  and  of 
the  practical  significance  of  their  conclusions.  So  far 
as  I  cannot  agree  with  him,  it  is  largely  from  the  fact 
that  whereas  his  criticisms  are  given  with  an  air  of  cer- 
titude, my  own  are  purely  tentative,  and  that  I  am  in- 
clined to  put  the  emphasis  on  points  to  which  he  has 
given  slighter  weight.  And  I  must  confess  at  the  start 
that,  leaving  out  of  account   variations  of  treatment  of 
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the  marginal  productivity  theory,  which  it  seems  to  me 
are  due  mainly  to  differences  in  the  circuitousness  of 
the  routes  by  which  different  writers  have  ultimately 
reached  the  same  goal,  I  cannot  find  any  vital  flaw  in 
the  main  course  of  the  reasoning  of  the  marginal  pro- 
ductivity theorists. 

As  regards  method,  I  am  not  able  to  make  the  sharp 
distinction  between  the  "  metaphysical "  and  the  "  an- 
alytical "  that  Dr.  Hollander  makes.  Logically  con- 
sidered, the  so-called  "  analytical  "  method,  it  seems  to 
me,  is  in  no  wise  different  as  a  method  from  the  "  meta- 
physical "  method  so-called,  unless  it  be  that  with  the 
former  more  frequent  recourse  is  to  be  made  to  verifica- 
tion of  steps  in  the  argument  by  reference  to  facts  that 
are  usually  to  be  found  with  the  latter.  The  suggestive 
feature  of  the  term  "  metaphysical  "  lies  not  in  what  it 
connotes  with  regard  to  method  ^<?r  i-<?,  but  in  what  it 
implies  with  reference  to  the  character  of  premises. 
Whatever  name  we  give  to  the  method  of  productivity 
theorists,  it  is  like  what  I  cannot  help  regarding  as  the 
significant  branch  of  Dr.  Hollander's  analytical  method, 
deductive,  and  as  elaborated,  particularly  in  Dr.  Clark's 
case,  is  apparently  the  result  of  an  analogy  between 
economics  and  mechanics.  As  in  mechanics  the  first 
task  is  that  of  separating  those  forces  which  are  funda- 
mental from  those  that  are  frictional,  so  in  economics 
influences  that  are  permanent  and  universal  must  be 
distinguished  from  those  that  are  merely  disturbing. 
At  times  the  parallel  seems  to  be  the  perhaps  truer  one 
of  a  composition  of  forces ;  but  since  in  such  case  the 
forces  considered  are  equally  fundamental,  this  figure 
hardly  fits  the  requirements,  and  so  is  probably  not  the 
intended  one,  and  I  cannot  see  that  there  is  anything 
necessarily  objectionable  in  borrowing  the  method  of 
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another  science.  In  the  present  instance  the  possible 
danger  lies,  not  in  the  method  itself,  but  in  the  extreme 
nature  of  basal  abstractions,  and  in  the  too  infrequent 
testing  of  preliminary  conclusions  by  reference  to  ac- 
tual phenomena  (the  latter  perhaps  involving  a  defect 
of  method  that  may  be  called  "  metaphysical  ").  Dr. 
Clark  makes  his  abstractions  once  for  all  at  the  start, 
with  the  result  of  forming  a  picture  of  economic  life  in 
a  state  of  dynamic  equilibrium,  his  so-called  "  static  " 
state  ;  whereas  others,  less  heroically  inclined,  make 
their  abstractions  as  they  need  them,  the  net  effect  be- 
ing much  the  same  in  either  case.  But  in  a  social 
science  like  economics,  where  causes  are  so  much  more 
numerous  and  complex  than  in  physics,  the  danger  is 
that  of  turning  the  necessary  liberty  of  making  abstrac- 
tions into  the  license  to  make  mere  assumptions,  with 
the  result  of  establishing  as  points  of  departure  in 
theory,  not  truths  stripped  of  the  irrelevant,  but  funda- 
mentals that  are  essentially  untrue  to  real  life.  To  say 
the  least,  much  of  recent  theorizing  has  run  perilously 
near  the  danger  line.  To  assume,  rigidly  to  ad- 
here to  the  assumption,  that  "the  primitive  law  which 
puts  a  man  face  to  face  with  nature  and  makes  him  de- 
pendent upon  what  he  personally  can  make  her  yield  is 
still  .  .  .  the  law  of  the  most  complex  economy,"  '  and 
to  assume  among  other  things  absolute  freedom  of  com- 
petition and  the  entire  fluidity  of  capital  and  labor,  is, 
strictly  speaking,  something  more  than  mere  isolating 
of  phenomena.  It  is  pure  hypothesis.  Actual  produc- 
tion is  not  carried  on  by  the  use  of  an  abstract  homoge- 
neous fund,  nor  are  shares  of  income  drawn  from  an  ab- 
stract homogeneous  flow  ;  and  the  typical  wage  receiver 

^  Clark  :  The  distribution  of  wealth,  p.  37. 
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is  not  actually  paid  out  of  the  present  product  of  his  la- 
bor. The  whole  point  of  view  is  admittedly  imaginary 
and  hypothetical. 

But  granting  the  truth  of  this  charge,  the  resulting 
body  of  theory  is  not  thereby  necessarily  discredited. 
Hypotheses,  subsequently  proved  untenable,  have  been 
of  great  value  in  the  forming  of  other  sciences ;  why 
not  in  economics?  Here,  as  elsewhere,  the  real  tests 
must  come  in  the  attempt  to  bring  resulting  conclusions 
into  real  touch  with  the  actual  facts  of  business  life, 
and  in  the  closely  related  attempt  to  throw  light  on 
questions  of  public  policy.  For  in  the  last  analysis,  a 
body  of  theory  must  be  judged  not  only  by  its  truthful- 
ness to  existing  phenomena,  but  by  the  applicability  of 
its  conclusions  and  the  character  of  its  consequences  in 
the  field  of  practice.  The  first  of  these  tasks  has  thus 
far  been  attempted  only  on  a  small  scale,  but  in  such  a 
way  as  at  least  to  reveal  outlines.  And  perhaps  the 
most  available  as  well  as  the  most  serviceable  of  these 
essays  is  to  be  found  in  Dr.  Seager's  "  Introduction  to 
economics,"  Here  the  main  conclusions  involved  in 
the  marginal  productivity  theory  are  accepted  with  but 
brief  attention  to  preliminary  analysis  ;  but  what  is 
actual  in  the  productive  and  distributive  process  is  out- 
lined at  some  length  with  great  skill  and  acuteness  of 
observation.  And  yet,  in  the  work  of  articulating  the 
hypothetical  with  tlie  actual,  the  main  result  has  been 
not  so  much  to  prove  the  fundamental  character  of  static 
conclusions  as  to  emphasise  the  divergence  between 
those  hypothetical  standards  and  the  actualities  of  eco- 
nomic life.  And  the  same  is  more  or  less  true  of  the 
other  expositions  of  the  productivity  theory. 

The  application  of  the  theory  to  questions  of  public 
policy,   aside     from     contradicting   the    pretensions    of 
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socialistic  theory,  has  proceeded  mainly  along  the  line 
of  idealizing  static  standards.  For  instance,  from  the 
static  truth  that  the  wages  of  a  laborer  are  what  can  be 
specifically  imputed  to  him  as  his  product  is  projected 
the  ethical  standard  that  the  wages  of  labor  ought  to  be 
the  value  equivalent  of  the  product  of  labor.  But  the 
realization  of  this,  as  of  related  ideals,  is  dependent  upon 
the  existence  of  competition,  and  freedom  of  competition 
is  seen  to  be  no  longer  possible  under  a  policy  of  laissez 
faire.  Logically,  therefore,  it  becomes  the  duty  of  the 
state  to  guarantee  fair  and  substantially  free  competition 
by  the  exercise  of  its  regulative  function  :  a  rather  com- 
monplace end  to  so  long  and  tortuous  a  journey,  and  a 
conclusion  the  expediency  of  which  must  of  course  be 
judged  on  much  broader  grounds  than  those  suggested 
in  a  theoretical  study  on  distribution. 

On  the  whole,  my  own  position  is  one  of  doubt.  The 
acuteness  of  the  reasoning  of  the  exponents  of  the 
marginal  productivity  theory,  and  the  definiteness  of 
their  conclusions  cannot  but  make  a  strong  appeal  to 
one  who  wishes  to  find  some  way  out  of  the  maze  of 
theoretical  discussion.  But  at  the  same  time,  in  view 
of  the  purely  hypothetical  character  of  the  fundamental 
notions  and  of  the  extreme  refinement  of  analysis,  where 
corresponding  refinements  of  process  are  foreign  to 
business  life  ;  and  out  of  respect  for  the  notion  that 
economics  if  anything  is  a  practical  science,  one  cannot 
avoid  the  impression  either  that  the  theory  is  somewhere 
at  fault  or  that  one  is  devoid  of  scientific  imagination. 
Discarding  the  latter  alternative,  it  would  almost  seem 
as  if  relevancy  to  the  supposed  needs  of  theory  had  out- 
weighed considerations  of  the  necessity  of  relevancy  of 
theory  to  economic  life  and  practice. 
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Frank  A.  Fetter  :  The  opening  paper  is  com- 
mendable in  its  positive  aspect,  its  emphasis  of  the 
importance  of  collecting  and  classifying  more  fully  and 
exactly,  the  facts  of  the  business  world  ;  but  is  un- 
fortunate in  its  implication  that  no  worthy  work  of  this 
kind  is  being  done,  and  in  its  belittling  of  other  essen- 
tial methods  of  economic  study.  It  dismisses  much  too 
abruptly  the  important  services  of  the  historical  method. 
Although  as  the  unique  method  of  investigation  in 
economics  that  method  has  yielded  somewhat  meagre 
results  in  the  form  of  generalizations,  its  service  as  an 
auxiliary  has  been  great.  It  has  changed  the  spirit  and 
broadened  the  outlook  of  economic  philosophy.  It  has 
enabled  economics  to  share  somewhat  in  the  rich  fruits 
of  the  evolutionary  doctrine.  It  has  given  us  the 
genetic  conception  of  economic  problems,  making  im- 
possible the  naive  outlook  of  a  half  century  ago. 

Dr.  Hollander's  rejection  of  the  theory  of  dis- 
tribution "  as  now  current,"  (by  which  he  doubtless 
means  the  theory  of  Mill  as  amended  by  Marshall)  comes 
as  a  pleasant  surprise  to  those  who  have  for  years 
thought  as  he  now  does.  Two  years  ago  he  believed 
that  there  was  no  "  real  occasion  for  radical  departure 
from  the  traditional  treatment "  of  the  theory  of  dis- 
tribution, and  that  "  our  scientific  fathers  builded  wiser 
than  modern  critics  are  inclined  to  admit  "  (Publica- 
tions A.E.A.  3d  Series  V,  p.  207,  209).  His  recent 
change  of  view  is  however  confined  to  negation,  and  he 
has  not  as  yet  had  either  the  time  or  the  inclination  to 
inquire  what  positive  contributions  have  been  made  to 
the  subject  of  recent  years.  In  the  first  bitterness  of 
disillusionment  he  councils  us  to  throw  away  all  theories 
of  distribution  and,  lacking  principles,  to  await  hope- 
fully the    day  when  a  method,    which  he    admits    has 
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achieved  nothing  by  itself  as  yet,  has  supplied  our 
urgent  need.  Some  theory  of  distribution  we  must 
have ;  it  is  like  tlie  atmosphere  which  surrounds  and 
pervades  all  economic  inquiry.  It  is  vain  for  Dr. 
Hollander  thus  to  decree  an  intellectual  vacuum  in  the 
realm  of  economic  theory  ;  he  must  permit  us  to  have 
something  to  fill  it. 

Some  of  those  who  of  late  have  been  guilty  of  "  text- 
book didacticism "  had  been  compelled,  like  Professor 
Hollander,  to  reject  the  old  theory  of  distribution,  but 
they  did  not  feel  driven  either  to  agnosticism  or  to  pessim- 
ism. They  hesitated  to  adopt  the  plan  he  contem- 
plates,— the  abandonment  for  thepresentof  allsystematic 
teaching,  or  even  thinking,  on  general  economics.  Rather 
they  felt  that  it  is  for  the  teacher  in  each  epoch  to  make 
an  honest  attempt  to  formulate  and  summarize  for  his 
pupils  the  ascertained  truths  of  his  subject  and  to  ex- 
press these  truths  so  far  as  possible  in  terms  theoretically 
consistent  and  practically  applicable.  The  insistent 
demand  of  the  public  and  of  the  body  of  students  for  a 
periodical  restatement  of  economic  thought  is  proper 
and  healthy,  and  it  is  the  duty  of  economists  to  meet  it. 
For  the  past  twenty  years  economic  text-book  writing 
in  America  has  been  lagging  far  behind  the  general 
progress  of  economic  studies. 

Dr.  Hollander's  chief  condemnation  is  visited  upon 
the  so-called  "  metaphysical  method,"  which  until 
of  late  he  loved  not  wisely  but  too  well.  As  applied  to 
recent  studies,  the  term  metaphysical,  or  even  deduct- 
ive, is,  however,  a  misnomer.  Here  the  theory  of  dis- 
tribution is  for  the  first  time  conceived  of  as  the  prob- 
lem of  value  "  writ  large,"  and  economics  as  essentially 
man's  thought  about  things  as  they  affect  his  welfare 
and  become  the  objects  of  his  estimation.     The  aim   is 
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to  understand  man's  thought  in  the  process  of  evaluating 
goods,  and  all  means  leading  to  this  end  are  used.  Dia- 
lectical criticism  plays  only  a  preliminary  and  destructive 
part ;  it  makes  clear  when,  where,  and  why  fallacious 
ideas  were  introduced  into  economic  thought.  Is  it  not 
scientific  ingratitude  to  reveal  one's  indebtedness  to 
this  reasoning,  and  in  the  next  breath  to  stigmatize  it 
as  hypercritical  ?  In  recent  study,  moreover,  anthro- 
pology and  history  are  used  to  see  how  men  have  thought 
of  wealth  in  primitive  conditions  and  how  their  concep- 
tions have  grown  with  industrial  changes.  To  a  slight 
degree,  introspection, — much  more,  observation,  travel, 
experience,  personal  contact  with  men,  statistics, 
description,  knowledge  of  the  market, — aid  in  inter- 
preting and  guide  in  constructing  realistic  concepts  and 
a  realistic  theory  of  value.  The  method  might  perhaps 
be  called  primarily  psychological,  though  that  describes 
rather  the  thing  studied  than  the  method.  The  method 
is  more  properly  called  synthetic^  and  seeks  to  include 
with  other  resources  all  that  is  workable  in  what  Dr. 
Hollander  now  proposes. 

Progress  in  society  or  in  science  is  not  often  furthered 
by  the  sudden  rejection  of  all  the  attainments  of  the 
past.  Those  who  will  may  trace  historical  continuity 
in  the  growth  of  economic  thought,  and  may  see  as  the 
writer  of  the  paper  does  not,  that  the  theory  of  distri- 
bution is  today  clearer,  more  consistent,  and  more 
serviceable  than  ever  before. 

T.  N.  Carver  :  I  should  agree  with  Dr.  Hollander  as  to 
the  desirability  of  a  more  extended  use  of  the  analytical 
method  of  political  economy,  but  I  should  disagree  with 
him  entirely  in  the  assumption  that  any  other  method  has 
ever  been  followed  by  any  of  the  leading  economic  theo- 
rists.    What  he  calls  the  a  priori  or  deductive  method  is 
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really  the  analytical  method  which  he  advocates.  I  think, 
therefore,  that  if  he  had  applied  the  analytical  method 
to  the  study  of  the  subject  in  hand,  he  would  not  have 
said  what  he  did  about  the  abstruse  and  metaphysical 
quality  of  the  economic  theorists  of  the  past.  And, 
moreover,  the  men  whom  he  has  commended  as  having 
broken  away  from  the  metaphysical  and  adopted  the 
analytical  method  are  men  who  have  done  the  opposite. 
If  Walker,  for  example,  had  used  a  very  moderate 
amount  of  analysis  in  his  discussion  of  the  wage  fund 
theory,  he  would  not  have  said  what  he  did.  That  is 
to  say,  if  he  had  made  a  distinction  between  the  source 
from  which  wages  come  and  the  factors  which  determine 
the  rate  of  wages, — this  is  a  simple  piece  of  analysis,— 
he  would  never  have  said  that  wages  are  paid  out  of 
the  future  product,  though  he  would  probably  have 
said  that  wages  are  determined  by  the  present  or  the 
future  product.  The  difficulty  has  not  been  that 
economic  theorists  have  failed  to  use  the  analytical 
method,  but  that  they  have  not  applied  it  rigidly 
enough.  This  is  a  comfortable  doctrine  for  all  young 
economists,  for  it  simply  means  that  there  is  something 
left  for  them  to  do. 

The  difference  between  economics  and  the  physical 
sciences  is  not  that  economists  have  employed  a 
different  method  of  reasoning,  but  that  they  are  dealing 
with  materials  which  do  not  admit  of  the  same  exact- 
ness of  manipulation.  Last,  night  when  starting  for 
this  meeting  1  fell  in  with  a  philologist  on  his  way  to 
a  meeting  of  the  Philological  Association,  who  had  with 
him  a  machine  for  the  demonstration  of  a  theory  of 
Greek  scansion.  By  means  of  this  mechanical  device 
he  hoped  to  be  able  to  absolutely  demonstrate  the 
position  which  he  had    been    defending.     It    does    not 
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seem  possible  to  invent  any  mechanical  device  which 
will  demonstrate  any  economic  theorj',  however  sound 
it  may  be.  Such  a  theory  must  depend  for  its  accept- 
ance upon  a  reasonable  attitude  of  mind  on  the  part  of 
economists  and  the  intelligent  public.  As  Lincoln 
once  said  in  one  of  his  debates  with  Douglass,  it  is  im- 
possible to  Work  up  an  argument  into  the  consistency 
of  a  corn-cob,  which  can  be  shoved  down  an  opponent's 
throat.  In  the  physical  sciences,  with  their  laboratory 
methods  and  their  instruments  of  precision,  certain 
things  can  be  demonstrated  or  thrust  down  the  throats 
of  unwilling  believers.  Perhaps  this  is  the  reason  why 
in  the  physical  sciences  a  man  who  comes  forward  with 
a  new  theory,  which  he  claims  to  be  not  only  a  new 
discovery  but  to  be  revolutionary  and  destructive  of  all 
existing  scientific  theories,  fails  to  get  a  hearing ; 
whereas  in  economics  we  frequently  hear  not  only  of 
the  discoverers  of  new  theories  or  new  principles,  but 
we  hear  the  discoverer  proclaiming  that  all  preexisting 
theories  are  dead,  that  we  must  sweep  them  all  away 
and  start  over  again,  building  on  the  foundation  of  the 
newly  discovered  theory.  Such  a  man  could  not  make 
much  of  an  impression  in  the  field  of  physical  science, 
where,  by  means  of  mechanical  appliances  and  instru- 
ments of  precision,  certain  facts  are  made  demonstrable. 
In  medicine,  for  example,  a  man  who  comes  forward 
with  a  new  discovery,  which  he  proclaims  as  the  des- 
truction of  all  existing  medical  theories,  is  known  as  a 
quack. 

What  we  need,  therefore,  is  not  a  revolution  in 
economic  methods,  but  rather  a  following  out  of  existing 
methods — for  the  existing  method  in  economic  theory 
is  the  analytical  method — and  a  more  general  willing- 
ness to  recognize  that  there  may  be  certain  fundamental 
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principles  in  the  classical  political  economy  which  may 
very  easily  be  improved  upon  by  new  discoveries  or 
new  analyses,  and  at  the  same  time  that  these  new  dis- 
coveries or  new  analyses  may  be  quite  consistent  with 
the  fundamentals  of  the  classical  political  economy. 
We  shall  thus  avoid  two  extremes,  both  of  which  are 
about  equally  destructive  of  all  science  :  first,  the  idea 
that  political  economy  was  completed  by  Adam  Smith, 
Malthus,  and  Ricardo,  and  that  all  new  discoveries  or 
analysis  are  therefore  wrong  ;  and  second,  the  opposite 
idea  that  because  certain  new  things  are  discovered  we 
must  therefore  sweep  away  everything  that  has  been 
done  by  the  economists  of  the  past  and  start  over  again, 
building  a  new  science  of  political  economy. 

Henry  R.  Seager  :  As  one  of  the  recent  offenders 
in  the  field  of  text-book  writing,  I  wish  to  express  dis- 
sent from  Mr.  Hollander's  view  that  it  is  time  to  call  a 
halt  upon  this  branch  of  activity.  Far  from  agreeing 
with  him  on  this  point,  I  am  inclined  to  urge  the  oppo- 
site opinion,  that  the  time  is  very  opportune  for  every 
economist,  who  feels  in  the  least  drawn  towards  text- 
book writing,  to  try  his  hand  at  the  experiment.  Writ- 
ing a  text-book  is  not  a  life  work.  At  most  it  means 
the  partial  absorption  of  one's  time  for  a  period  of  three 
or  four  years.  I  believe  there  is  no  better  way  in 
which  an  economist  can  sound  the  depth  of  his  own 
knowledge — and  ignorance — and  lay  the  basis  for  later 
original  work  than  through  sucii  an  exercise. 

Even  more  important,  it  seems  to  me,  is  another  as- 
pect of  the  question.  There  is  after  all  no  surer  way  in 
which  most  of  us  can  contribute  to  the  advancement  of 
economics  than  through  our  students.  Every  improve- 
ment in  our  apparatus  for  imparting  to  them  what  we 
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already  know  is  certain  to  render  signal  service  in  ad- 
vancing economic  analysis.  Thus,  unless  Mr.  Hollander 
is  prepared  to  maintain  that  our  present  supply  of 
text-books  is  satisfactory — and  the  whole  tone  of  his  pa- 
per contradicts  this  view — it  seems  to  me  that  this  part 
of  his  argument  is  inconclusive. 

Time  will  not  permit  more  than  the  briefest  reference 
to  other  portions  of  his  interesting,  if  somewhat  pessim-. 
istic,  review  of  the  present  situation.  While  all  must 
agree  that  present  day  economists,  like  their  predeces- 
sors, are  far  too  little  in  touch  with  the  actual  facts  of 
the  industrial  world,  I  must  dissent  very  strongly  from 
the  opinion  that  we-  are  worse  off  today  in  this  regard 
than  our  predecessors.  On  the  contrary,  I  believe  that 
there  has  been  no  time  in  the  development  of  economics 
when  we  have  been  so  conversant  with  the  facts  which 
we  are  trying  to  explain. 

Victor  Rosewater  :  In  the  general  scramble  to 
pick  flaws  in  some  of  the  incidental  features  of  Dr. 
Hollander's  very  suggestive  paper,  this  discussion,  it 
seems  to  me,  has  overlooked  one  of  the  main  points 
made  by  him  and  one  to  which  every  teacher  of  politi- 
cal economy  would  be  expected  to  assent.  Dr.  Hol- 
lander's paper  is  really  a  plea  for  greater  attention  to 
research  work  on  the  part  of  political  economists  and 
an  appeal  for  more  funds  to  be  placed  at  the  disposal  of 
the  working  economists  for  the  prosecution  of  such 
studies.  Dr.  Hollander  would  be  the  last  to  say  that 
the  teaching  of  political  economy  should  be  dropped,  or 
that  the  writing  of  text-books  should  be  entirely  aban- 
doned until  after  a  new  body  of  doctrine  is  developed 
upon  which  all  agree  ;  but  he  has  very  properly  empha- 
sized the  need  of  getting  out  of  the  class  room  occasion- 
ally and  getting  in  touch  with  the  actual  practical   op- 
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eration  of  economic  forces  in  the  every-day  world.  A 
great  deal  is  already  being  accomplished  in  this  direc- 
tion, but  much  more  is  to  be  done.  While  the  perfec- 
tion of  economic  theory  is  not  to  be  achieved  by  any 
single  method,  greater  familiarity  with  actual  condi- 
tions of  industrial,  commercial,  and  social  activity  will 
surely  help  on  and  hasten  the  search  for  economic  truth 
and  the  formulation  of  economic  laws. 

David  Kinley  :  It  is  a  matter  of  much  surprise 
that  one  who  is  so  sound  a  theorist  as  our  friend, 
Dr.  Hollander,  could  have  made  so  severe  an  arraign- 
ment of  the  usefulness  of  theoretical  writing  in  eco- 
nomics. Certainly,  his  own  sound  practice  as  an  ad- 
ministrator justifies  us  in  believing  that  his  own  theo- 
ries are  sound.  We  can  only  suppose,  as  has  been  re- 
marked before,  that  he  has  become  enervated  by  the 
climate  of  San  Domingo. 

There  are  two  points  which  have  already  been 
brought  out — one  by  Dr.  Patton,  and  one  by  Dr. 
Clark — which  I  wish  to  emphasize.  The  first  is,  that 
Dr.  Hollander's  paper  is  not,  as  we  expected  it  to 
be,  a  criticism  of  the  defects  of  existing  theory,  but  an 
attack  on  theoretical  reasoning  as  such.  He  seems 
to  throw  doubt  upon  not  only  the  validity  but  the 
value  of  theoretical  economics.  Now,  I  want  to  em- 
phasize the  fact  that  we  cannot  have  sound  practice 
without  sound  theory.  It  is  all  very  well  for  so-called 
practical  men  to  say,  "  Go  out  into  the  world  and  get 
together  the  facts,  instead  of  staying  in  your  class  room 
and  studying  and  theorizing  about  them."  The  truth 
is  that  such  a  near  view  and  such  a  method  of  gathering 
data,  together  with  the  complexity  of  the  observations, 
are  more  likely  to  lead  us  astray  than  even  the  method  of 
a  priori  reasoning  on   assumed   hypotheses.     True,  we 
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must  have  our  facts,  but  we  cannot  always  get  them  in 
the  street  or  in  the  shop  ;  surely  not  in  particular  streets 
or  in  particular  shops.  A  theory  is  only  the  generalized 
statement  of  correct  practice.  If  our  observations  of 
the  facts  are  correct  and  our  logic  is  good,  the  theories 
must  be  correct.  Now,  the  difficulty  has  been  that  our 
data  are  imperfect,  and  too  multiplex  for  easy  and  com- 
plete analysis.  We  need  more  facts  as  a  basis  of  theo- 
rizing, but  they  must  be  carefully  selected  facts  ;  facts 
which  show  something  and  are  not  a  mere  accumulation 
of  data.  We  need  more  theory  and  not  less  economic 
practice,  and  administration  will  grow  better  the  more 
perfect  our  theories. 

The  second  point,  which,  as  I  say,  was  brought  out 
by  Dr.  Clark,  is  that  our  theorizing  thus  far  has 
been  in  the  way  of  clearing  the  ground.  We  have  been 
dealing  with  static  conditions.  The  result  is  that  we 
have  not,  perhaps,  yet  come  to  conclusions  which  are 
applicable  with  any  high  degree  of  success  to  existing 
problems  ;  but  it  is  no  just  ground  for  criticism  that  we 
have  not  yet  discovered  a  law  of  wages,  for  example, 
which  will  explain  wages  in  a  particular  industry  or 
shop.  That  result,  it  is  to  be  hoped,  will  come  when 
we  have  corrected  the  theories  derived  from  observations 
of  static  conditions  so  that  they  will  accord  with  the 
circumstances  of  dynamic  society. 

As  a  matter  of  fact,  however,  it  is  hardly  true  that  we 
have  not  made  progress,  and  very  considerable  progress, 
in  the  theorizing  of  the  past  ten  years.  We  have,  at 
any  rate,  introduced  a  thread  of  unity  in  our  explana- 
tion of  the  laws  of  rent,  wages,  profit,  and  interest.  The 
application  of  the  ideas  of  marginal  utility  and  marginal 
productivity  have  done  much  towards  enabling  us  to  re- 
duce several  of  these  laws  to  a  common  principle. 


GOVERNMENT     REGULATION    OF    RAILWAY 

RATES 


HUGO  R.  me;ve;r 


The  railway  rates  of  this  country  consist  of  a  hetero- 
geneous mass  of  rates  that  npon  superficial  examination 
appear  to  be  arbitrary,  inconsistent,    and  grossly   dis- 
criminating.     But  upon  examination  they  prove  to  be 
not  arbitrary  but  compelled,  that  is,  fixed  by  competition 
between  the  railways  and  the  waterways,    the  competi- 
tion of  rival    railways,  and,   most   frequently,    by    the 
competiiton  between  rival  producing   centers  and  dis- 
tributing points.     Inconsistent    they  remain,  if  tested 
by  any  single  and  exclusive  standard,   for  competition 
and  the  resulting  necessity  of  compromise  produce  one 
result  under  one  set  of  conditions,    and  another  result 
nnder  another  set  of  conditions.     But,  examined   more 
carefully,  they  cease  to  appear  grossly   discriminating, 
and  prove  to  be  honestly  and  intelligently  discriminating. 
Moreover,  they  prove  to  be  marvelously  well  adapted  to 
the  needs  of  our  country,_if  the  test  of  such  adaptation 
be  the  success  with  which  the  producers  and  the  traders 
working  under  those  railway  rates,  succeed  in  making 
two  blades  of  grass  to  grow  where  one  had  been  grow- 
ing  ;  succeed  in  eliminating  distance,   and   in  binding 
into  a  compact  trading  unit,  as  well  as  a  political   uni^ 
our    enormous   territory    with    its    widely   different   re- 
sources of  soil    and  climate,    as    well  as   of  labor   and 
capital. 

For  eighteen  years  we  have  had  in  force  the  act  to 
regulate  commerce,  which  forbids  not  all  discrimination 
but  only  undue  and  unjust  discrimination.  Under  that 
statute  the  federal   courts   have   sustained  every  great 
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American  railway  rate  practice  brought  before  them  for 
adjudication ;  and  the  characteristic  feature  of  those 
practices  is  discrimination,  intelligent  and  honest,  made 
for  the  purpose  of  meeting  the  needs  of  trade  and  in- 
dustry. More  than  that,  very  rarely  indeed  have  the 
federal  courts  condemned  even  the  specific  rates  which 
had  been  made  under  the  rate  practices  in  question. 
There  have  been  taken  to  the  federal  courts  forty-five 
cases  in  which  the  railways  have  failed  to  obey  the  order 
of  the  Interstate  Commerce  Commission  to  desist  from 
charging  the  rate  which  the  Commission  had  held  to  be 
unlawful.  Thirty-five  of  those  cases  have  been  decided, 
and  in  thirty-two  of  these  the  federal  courts  have 
held  that  the  order  of  the  Commission  had  been  un- 
lawful, because  based  upon  an  erroneous  construction 
of  the  law  or  upon  an  erroneous  weighing  of  the  evi- 
dence. 

The  federal  courts  have  construed  the  act  to  regu- 
late commerce,  and  have  weighed  the  evidence  in  cases 
brought  before  them  under  that  act,  in  accordance  with 
the  assumption  that  "  commerce,  in  its  largest  sense, 
must  be  deemed  to  be  one  of  the  most  important  subjects 
of  legislation  ;  and  an  intention  to  promote  and  facilitate 
it,  and  not  to  hamper  or  destroy  it,  is  naturally  to  be 
attributed  to  Congress.  The  very  terms  of  the  statute, 
that  charges  must  be  '  reasonable,'  that  discrimination 
must  not  be  '  unjust  '  and  that  preference  or  advantage 
to  any  particular  person,  firm,  corporation  or  locality 
must  not  be  '  undue  '  or '  unreasonable,"  necessarily 
imply  that  strict  uniformity  is  not  to  be  enforced,  but 
that  all  circumstances  and  conditions  which  reasonable 
men  would  regard  as  affecting  the  welfare  of  the  carry- 
ing companies,  and  of  the  producers,  shippers  and  con- 
sumers, should  be  considered  by  a  tribunal  appointed  to 
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carry  into  effect  and  enforce  the  provisions  of  the  act  " 
(162  U.  S.  218).      "  The  mere  circumstance    that   there 
IS,  in  a  given  case,  a  preference  or  an  advantage,   does 
not  of  Itself  show  that  such  preference  or  advantage,  is 
undue  or  unreasonable  within  the  meaning  of  the  act" 
(Id.,  220).     When  tested  and  weighed   by   that  states 
manlike  principle,  our  heterogeneous   mass  of  railway 
rates  turns  out  to  contain  astonishingly   few  unjust  or 
unreasonable  rates.     That  is  the   meaning  of    tlie  fact 
that    our  federal    courts    have  reversed    the    Interstate 
Commerce  Commission  in  thirty-two  of  the   thirty-five 
cases  in  which  the  federal  courts  have  passed  upon  the 
lawfulness  of  the  orders  in  which   the  Interstate   Com- 
merce   Commission    had    condemned   existing   railway 
rates.     (From  its  creation  in  1887,  nntil  October  1904 
the    Interstate    Commerce    Commission    rendered   297 
formal  decisions.     Action  favorable  to  the  complainants 
was  taken  in  194  cases.     In  about  80  per  cent,    of  the 
latter  cases  the  carriers  complied  wholly  or  in  part  with 
the  Commission's  decision.     Forty-three  suits  have  been 
instituted  to    enforce    the    orders  of  the    Commission  • 
thirty-five  thereof  have  been  finally  adjusted.) 

Diametrically  opposed  to  the  statesmanlike  spirit  in 
which  the  federal  courts  have  construed  the  act  to  reo-u- 
late  commerce,  and  have  weighed  the  evidence  in  suits 
brought  under  that   act,  have  been  the  principles  by 
which  the  Interstate  Commerce  Commission  has  sought 
to  construe  that   act  and  weigh    the  evidence.     These 
principles,  one  and  all,  have    meant :  not   the    promo- 
tion of  trade,  but  the  restraint  and  the  partial  destruc- 
tion of  trade  and  of  competition.     The  Commission  has 
said:  "To  give  each  community  the  rightful  benefits 
of  location  ;  to  keep  different  commodities  on  an  equal 
footing;    so    that    each   shall    circulate /r^^/^   and    in 
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natural  volume,  and  to  prescribe  schedule  rates  which 
shall  be  reasonable  and  just  to  both  shipper  and  carrier, 
is  a  task  of  vast  magnitude  and  importance.  In  the 
performance  of  that  task  lies  the  great  and  permanent 
work  of  public  regulation."  (Annual  report  for  1893, 
p.  100).  To  carr}'  out  that  task  the  Commission  at  its 
pleasure  has  read  into  the  act  to  regulate  commerce 
political  and  economic  theories,  none  of  which  the  Con- 
gress had  made  a  part  of  the  established  law  of  the 
land,  and  at  least  one  of  which  is  in  direct  conflict  with 
the  intentions  of  the  framers  of  our  federal  constitution. 
Of  one  of  the  orders  made  by  the  Commission  under  the 
influence  of  those  theories,  the  Supreme  Court  has 
said  :...."  The  general  orders  made  by  the  Commis- 
sion, instead  of  being  regulations  calculated  to  promote 
and  enforce  the  express  provisions  of  the  act,  are  them- 
selves laws  of  wide  import,  destroying  some  branches 
of  commerce  that  have  long  existed,  and  undertaking 
to  change  the  laws  and  customs  of  transportation  in  the 
promotion  of  what  is  supposed  to  be  public  policy," 
(162  U.S.,  234).  This  statement  of  the  Supreme  Court 
that  the  Commission's  orders  had  been  "  laws  of  wide 
import,  destroying  some  branches  of  commerce  that 
have  long  existed,"  brings  home  to  us  the  tremendous 
significance  of  the  fact  that  the  prescribing  of  a  railway 
rate  is  a  legislative  function.  That  the  body  endowed 
with  the  power  to  fix  a  railway  rate  to  be  substituted 
for  the  rate  that  has  been  found  unlawful,  is,  in  fact,  a 
deputy  Congress,  free  to  make  and  unmake  the  public 
policy  as  well  as  the  law  of  the  land.  The  fact  that 
such  a  deputy  Congress  is  called  an  Interstate  Com- 
merce Commision,  and  that  it  passes  for  an  adminis- 
trative body,  does  not  abate  one  tittle  its  power. 

One  of  the  most  serious  attempts  at  legislation  made 
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by  the  Commission  has  been  the  attempt  to  break  down 
the  so  called  basing  point  system.  That  system  was 
alleged  to  violate  the  doctrine  of  the  right  to  the  right- 
ful benefits  of  location.  In  the  course  of  this  attempt 
at  legislation  the  Commission  repeatedly  has  denied 
that  right  to  freedom  to  trade  over  the  entire  area  of 
the  United  States  that  it  was  the  chief  purpose  of  the 
framers  of  the  constitution  to  establish.  For  example, 
the  Commission  denied  the  right  of  the  trans-Mississippi 
railways  to  cooperate  with  the  Pacific  coast  sugar  re- 
finer for  the  purpose  of  enabling  the  latter  to  sell  sugar 
to  the  Missouri  River  valley,  territory  which  the  Com- 
mission asserted  belonged  to  the  Atlantic  seaboard  sugar 
refiner. 

In  connection  with  the  Commission's  attempt  to  break 
down  the  basing  point  system,  it  is  instructive  to  note 
that  the  Commission  nowhere  has  given  us  a  reasoned 
discussion  of  the  merits  or  demerits  of  that  system.  It 
has  contented  itself  with  assuming  that  the  basing 
point  system  centralized  trade,  industry  and  population. 
But  in  Holdzkom  v.  Railroad  Co.  it  was  obliged  to  admit 
that  it  decentralized  trade,  industry  and  population, 
and  benefited  the  consumer  by  promoting    competition. 

Another  important  attempt  at  legislation  made  by 
the  Commission  has  been  the  effort  to  protect  farmers, 
wholesale  merchants,  manufacturers,  and  real  estate 
operators  from  those  impairments  of  values  and  changes 
in  the  course  of  trade  as  well  as  in  the  location  of  in- 
dustries that  are  an  unavoidable  incident  to  progress. 
In  the  course  of  this  attempt  at  legislation  the  Com- 
mission has  denied  the  right  of  the  railways  to  cooperate 
with  the  distant  producers  for  the  purpose  of  relieving 
those  distant  producers  of  the  disabilities  under  which 
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they  had  labored  before  the  days  of  the  modern  steam 
railway.  It  also  has  sought  to  establish  customs  bar- 
riers between  the  several  states  of  the  union,  denying 
once  more  the  right  to  freedom  to  trade  established  by 
the  framers  of  the  constitution. 

Still  other  attempts  at  legislation  are  found  in  the 
Commission's  efforts  to  regulate  the  commerce  with 
foreio-n  nations.  In  one  case  the  Commission  under- 
took  to  regulate  the  terms  upon  which  the  American 
miller  and  the  European  miller  should  compete  in 
Europe.  This  particular  legislative  policy  of  the 
Commission  could  be  carried  out  only  at  the  expense  of 
the  American  farmer,  that  is,  at  the  cost  of  reducing 
the  farm  price  of  wheat.  In  other  words,  the  Com- 
mission undertook  to  protect  the  American  milling  in- 
dustry at  the  expense  of  the  farming  industry.  In 
another  case  the  Commission  undertook  to  supplement 
and  re-enforce  the  customs  duties  established  by  the 
Congress.  It  ordered  the  railways  to  desist  from 
carrying  commodities  imported  on  through  bills  of 
lading  at  lower  rates  than  those  at  which  they  carried 
similar  commodities  of  domestic  origin.  Of  this  attempt 
at  legislation,  the  Supreme  Court  said  that  competent 
evidence  had  been  adduced  before  the  Commission  that 
if  the  legislative  policy  were  carried  out,  it  would  close 
every  steamshp  line  sailing  to  and  from  Baltimore  and 
Philadelphia. 

All  of  the  foregoing  attempts  at  legislation  rest  upon 
the  doctrine  that  railway  rates  must  be  based  upon 
respective  costs  of  service,  that  they  may  not  be  made 
upon  "  commercial  considerations,"  i.  <?.,  in  obedience  to 
the  competition  of  the  markets.  This  doctrine  shortly 
would  lead  to  the  making  of  rates  on  the  distance  basis, 
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and  would  revolutionize  the  interstate  as  well  as  the 
foreign  commerce  of  the  United  States. 

Restraint  of  competition  and  trade,  and  disregard  of 
the  rights  of  several  of  the  parties  to  each  controversy 
over  railway  rates,  has  been  the  characteristic  feature 
of  every  decision  in  which  the  Commission  has  con- 
demned a  great  American  railway  rate  practice,  and  it 
is  an  illnminating  fact,  that  in  the  only  instance  in 
which  the  Commission  justified  a  great  American  rail- 
way rate  practice — the  Atlantic  seaboard  differentials — 
it  had  to  throw  to  the  winds  the  principles  by  means  of 
which  it  had  sought  to  justify  the  attempts  at  legisla- 
tion which  have  just  been  enumerated.  For  once  the 
Commission  proceeded  on  the  theory  that  trade  and 
commerce  must  be  promoted,  not  throttled.  It 
abandoned  completely  the  doctrine  of  the  right  to  the 
rightful  benefits  of  location,  as  well  as  the  doctrine  that 
railway  rates  must  be  based  on  respective  costs  of 
service.  It  confessed  that  it  did  not  know  what  the 
rightful  benefits  of  location  were,  and  that  rates  based 
on  respective  costs  of  service,  or  on  the  distance  basis, 
would  be  destructive  of  trade  and  competition.  It  ad- 
mitted that  it  could  do  no  better  than  leave  the  matter 
where  the  competition  of  the  railways  and  the  markets 
had  left  it — having  assured  itself  that  the  compromise 
made  under  the  stress  of  that  competition  had  been 
honest  and  intelligent.  In  short,  in  the  Atlantic  sea- 
board differentials  case  the  Interstate  Commerce  Com- 
mission proceeded  on  the  assumption  that  trade  is  to  be 
promoted,  not  destroyed;  and  it  consequently  arrived 
at  the  conclusion  that  public  regulation  can  do  no  more 
than  guarantee  that  the  compromises  embodied  in  rail- 
way rates  shall  be  honest  and  intelligent. 

Had  the  Interstate  Commerce  Commission  proceeded 
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in  all  cases  upon  the  statesmanlike  principles  upon 
which  it  proceeded  in  the  case  just  reviewed,  it  would 
have  issued  few  of  the  orders  in  condemnation  of  rates 
which  it  has  in  fact  issued.  The  Commission  would 
have  sought  to  regulate  the  working  of  the  basing 
point  system,  not  to  eradicate  the  system.  It  would 
not  have  undertaken  to  protect  farmers,  merchants, 
manufacturers  and  real  estate  operators  from  those 
changes  in  values  and  in  the  course  of  trade 
that  are  but  the  common  vicissitudes  of  life.  It 
would  not  have  undertaken  to  promote  the  fortunes 
of  the  American  miller  at  the  expense  of  the  Ameri- 
can farmer ;  nor  would  it  have  undertaken  to  supple- 
ment the  customs  barriers  erected  by  Congress.  Nor, 
finally,  would  the  Commission  now  be  asking  for  power 
to  substitute  a  rate  for  the  one  that  it  shall  find  upon 
examination,  to  be  unlawful.  The  power  to  legislate, 
to  make  and  unmake  the  public  policy  of  our  land,  is 
not  necessary  if  one  desries  merely  the  power  to 
correct  a  rate  that  has  been  found  to  be  unreasonable 
upon  the  weighing  of  all  the  facts  by  a  mind  free  from 
such  peculiar  political  and  economic  theories  as  the 
Commission  in  the  past  has  espoused.  The  difiiculties 
that  the  Commission  has  encountered  in  the  past  have 
been  solely  of  its  own  creation.  They  have  been  due 
solely  to  its  efforts  to  read  into  the  act  to  regulate 
commerce  political  and  economic  theories  which  the 
Congress  had  not  made  the  established  law  of  the  land, 
though  it  had  repeatedly  been  requested  so  to  to  do. 


GOVERNMENT     REGULATION    OF    RAILWAY 

RATES 

BAIvTHASAR   HENRY   MEYER 

The  present  practical  importance  of  the  question  of 
government  regulation  of  railway  rates  in  the  United 
States  suggests  that  this  paper  assume  somewhat  the 
character  of  an  argument. 

The  first  paper  on  transportation  subjects  which  I 
ever  submitted  for  publication  contained  a  somewhat 
detailed  comparison  between  railways  and  ordinary 
business  enterprises.  One  of  the  editors  informed  me 
that  the  comparison  was  really  unnecessary,  because  the 
readers  of  this  magazine  generally  understood  that  a 
railway  was  quite  different  in  its  nature  from  a  soap 
factory  ;  and  that  the  formation  of  railway  rates  differed 
from  the  formation  of  prices  for  ordinary  commodities. 
Consequently,  I  eliminated  nearly  the  whole  of  the  com- 
parison. That  was  nearly  ten  years  ago.  For  members 
of  the  American  Economic  Association  such  a  compari- 
son is  not  necessary  today,  and  I  shall  not  make  it ;  but 
I  do  wish  to  say  that  in  current  discussions  it  is  fre- 
quently asserted  that  railway  enterprise  is  like  every 
other  business  enterprise,  and  that  no  more  legislation 
is  needed  for  a  railway  than  for  a  soap  factory.  This 
paper  assumes  that  the  railway  differs  in  many  of  its 
most  vital  aspects  from  other  commercial  enterprises, 
and  that  upon  these  differences,  well  understood  by 
nearly  every  member  of  this  Association,  but  not  by 
many  outside  of  the  association,  rests  the  necessity  of 
more  far-reaching  restrictive  legislation. 

The  right  of  the  state  to  regulate  the  public  use  of 
private  property  has  stood  unchallenged  for  more   than 
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a  quarter  of  a  century.  Differences  of  opinion  arise  in 
the  attempt  to  specify  the  exact  extent  of  the  public 
use  and  the  consequent  degree  of  public  control  to  be 
exercised  over  such  use.  Since  the  establishment  of 
the  right  of  the  state — using  this  term  generically — to 
control  railways,  the  struggle  has  been  one  over  the 
limits  of  this  control.  New  conditions  require  new 
laws.  The  conditions  of  today  demand  an  effective 
control  of  all  railway  rates.  In  addition  to  traffic  con- 
ditions known  to  exist,  this  demand  is  supported  by  the 
deep-seated  and  fundamental  truth  that  rational  beings 
are  unwilling  to  vest  the  power  which  controls  their 
individual  and  collective  well-being  in  the  unrestricted 
hands  of  even  the  most  benevolent  of  men  without,  in 
turn,  reserving  in  their  own  hands  an  instrument  by 
which  the  conscious  or  unconscious  misuse  of  that 
power  can  be  checked  and  avoided.  The  question  is 
whether  or  not  the  railway  rate,  which  is  indisputably 
the  greatest  single  factor  in  shaping  the  prosperity  of 
our  land,  shall  be  controlled,  in  the  last  analysis,  ex- 
clusively by  one  party,  or  whether  both  the  great  parties 
in  interest  shall  be  entitled,  under  express  provisions  of 
the  law,  to  cooperate  in  controlling  this  factor.  In 
discussing  the  problems  of  the  regulation  of  railway 
rates  in  the  form  in  which  these  are  now  before  the 
American  people,  it  has  frequently  been  assumed,  for 
partisan  purposes,  and  depending  upon  the  point  of 
view  of  the  person  making  the  assumption,  that  one 
side  or  the  other  is  composed  chiefly  of  incompetent, 
dishonest,  and  designing  men,  while  ability,  integrity, 
and  good  faith  are  found  entirely  on  the  other  side. 
In  this  paper,  equal  good  faith,  the  same  motives,  and 
equal  ability  will  be  assumed  for  both  railway  officials 
and  railway  commissions.     I  fully  realize  that  the  bur- 
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den  of  conducting  the  business  of  transportation  is  not 
slight  ;  that  the  conditions  with  which  a  railway  has  to 
deal  are  diverse  and  complicated  ;  that  no  one  man  can 
hope  to  contribute  more  than  humble  help  ;  and  that, 
therefore,  railway  officials  and  railway  commissions 
alike  should  feel  the  duty  resting  upon  them  of  making 
the  best  contribution  they  can  toward  a  correct  result. 
Hundreds  of  rates  are  made  every  day  ;  tens  of  thousands 
are  in  effect  upon  every  large  system.  Does  it  not  ap- 
peal to  good  judgment  and  reason  that  differences  among 
interested  parties  which  are  bound  to  arise  in  these 
multifarious  relations  should  be  referred  to  an  impartial 
tribunal  with  power  to  act,  when  such  power  is  duly 
safe-guarded  ?  We  are  told  that  no  such  tribunal  is 
needed,  for  the  reason  that  railway  rates  are  beyond  the 
power  of  control  by  traffic  men ;  that  railway  rate- 
makers  are  generally  passive  and  merely  "  register " 
the  commercial  forces  which  are  continually  being  re- 
flected into  their  brains ;  that  commercial  conditions 
and  the  competition  of  markets  determine  rates  ;  that, 
in  short,  the  railway  rate  is  merely  the  focus  of  a  con- 
vex lens  transmitting  all  the  commercial,  industrial,  and 
social  forces  of  the  territory  to  which  the  rate  applies. 

That  railway  rates  are  in  many  cases  the  result  of 
nicely  balanced  commercial  conditions  is  demonstrable. 
That  they  are  in  other  cases  violating  commercial 
conditions  is  equally  demonstrable.  The  appeal  to 
commercial  conditions  is  sometimes  a  fact  and  sometimes 
fiction.  When  there  is  doubt  as  to  which  one  of  these 
shall  be  appealed  to,  tradition  lends  assistance,  and  a 
guess  decides  in  what  proportion  fact,  fiction,  and  tra- 
dition shall  be  combined  in  the  rate.  An  examination 
of  certain  rate  schedules  forces  one  to  conclude  either 
that  the  commercial  forces  which  the  schedules  are  said 
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to  have  "  registered  "  are  in  a  state  of  anarchy  or  that 
the  mind  which  "  registered  "  the  schedules  is  patho- 
logicah  There  is,  perhaps,  no  state  in  the  union  in 
which  there  are  not  hundreds  of  misfits  in  the  rate. 
Sometimes  such  misfits  are  due  to  inadvertence  and 
blundering;  sometimes  to  the  dictates  of  the  rate- 
maker  ;  sometimes  to  the  dictates  of  powerful  shippers; 
sometimes  to  a  poor  compromise  between  competitive 
producing  or  consuming  sections  ;  but  whatever  the 
cause,  they  exist ;  and  the  mere  fact  of  their  existence 
is  sufficient  ground  for  the  demand  to  give  a  commission 
power  to  fix  rates  within  limitations  prescribed  by  law. 
Many  of  the  adjustments  in  matters  of  rates  and  service 
which  would  require  the  attention  of  commissions  of 
this  type  are  relatively  minor  affairs  in  the  business  of 
a  railway  company  ;  and  yet  to  the  individual  or  com- 
munity affected  thereby,  they  are  often  a  matter  of  suc- 
cess or  failure.  Whether  questions  of  rates  and  service 
are  minor  or  major,  a  competent  commission  can  gather 
relevant  facts,  call  the  interested  parties  together, 
briug  about  a  better  mutual  understanding;  and  this 
generally  means  a  satisfactory  adjustment.  To  give  a 
commission  power  over  the  rate  and  service  does  not 
necessarily  mean  tlie  frequent  or  continual  exercise  of 
such  power.  In  fact,  the  possession  of  power  may  be 
the  safest  guarantee  against  the  necessity  for  the  con- 
stant exercise  of  it.  Representatives  of  the  railways 
and  representatives  of  other  interests  are  likely  to  ap- 
proach a  commission  in  a  very  different  attitude  of 
mind  if  they  know  that  the  commission  possesses  vital 
power.  The  very  existence  of  a  competent  commission 
is  in  itself  a  restraint  on  wrong-doing,  A  commission 
which  can  recommend  everything  but  do  nothing  must 
acquiesce  in  glib  phrases  about  the  inexorable  laws  of 
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commercial  forces,  the  beneficence  of  free  competition, 
the  registrations  of  the  passive  traffic  man,  and  the  like. 
Give  a  commission  power  to  go  to  the  books  of  a  rail- 
way company  and  elsewhere  to  get  all  the  facts  in 
existence,  and  power  to  act  in  accordance  with  the 
evidence  before  it,  and  it  will  generally  not  be  necessary 
to  exercise  much  additional  power,  for  the  reason  that 
railway  officials  are  too  shrewd  not  to  follow  suggestions 
when  the  facts  are  against  them.  A  diligent  and  com- 
petent commission  can  be  of  real  service  in  revising 
rates  and  classifications  in  accordance  with  the  neces- 
sities of  each  case.  Railways  and  commissions  can  and 
must  cooperate  ;  and  by  cooperating  year  after  year, 
objectionable  features  can  be  eliminated  or  reduced,  and 
a  better  understanding  and  feeling  between  the  railways 
and  the  public  established  and  maintained. 

Very  recently  a  prominent  western  railway  official 
has  been  advocating  legislation  to  protect  railways 
against  rate  wars.  He  made,  however,  no  suggestion 
as  to  the  necessity  of  instituting  competent  tribunals  to 
protect  the  public  against  the  railways  or  the  railways 
against  the  public.  All  three  of  these — the  protection 
of  railways  against  one  another,  against  the  public, 
and  the  public  against  the  railways  —should  be  pro- 
vided for  under  the  law.  The  utterances  of  this  western 
railway  official  were  probably  prompted  by  the  so-called 
"  new  era  of  competition  "  which  has  been  heralded  of 
late,  and  in  which  he  foresees  old  dangers  in  new  forms. 
No  doubt  there  is  severe  competition  for  the  field  in 
certain  western  territory  just  now,  as  the  many  plans 
for  railway  construction  demonstrate.  In  a  limited  sense, 
every  railway  competes  with  every  other  railway.  The 
competition  for  business  is  unquestionably  severe  within 
well-known  limits.     The  competition   of   markets   con- 
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tiniies  as  long  as  competitive  markets  are  served  by 
competing  carriers,  and  as  much  longer  as  the  good 
grace  of  the  rate-maker  permits  it ;  but  competition  as 
a  regulator  of  rates  and  a  protector  against  unreasonable 
or  unjust  rates  has  proven  itself  a  failure  in  every 
country  in  which  railway  systems  have  been  developed. 
Whatever  influence  the  survivals  of  competition  in  the 
rate,  the  struggle  for  business,  and  the  competition  of 
territories  may  exert  upon  existing  rates,  it  is  certain  that 
all  of  these  together  do  not  prevent  occasional  unreasona- 
ble rates  and  other  misfits.  The  passive  character  of  the 
traffic  man  in  making  rates  has  been  exaggerated  and  re- 
minds one  of  the  sudden  meeting  of  strange  dogs. 
Whether  or  not  the  first  dog  will  lie  down  with  upturned 
legs,  crouch  on  his  haunches,  or  stand  up  in  the  full  dig- 
nity of  his  stature  depends  entirely  upon  the  size  of  the 
dog  who  approaches  him  !  Besieged  and  importuned 
from  early  till  late,  how  much  time  has  the  average 
traffic  man  to  devote  to  a  careful  study  of  his  schedules 
and  to  the  fine  adjustments  of  the  fifty  or  one  hundred 
thousand  rates  on  his  system?  How  many  shippers 
who  feel  the  lack  of  proper  adjustments  in  rates  can 
afford  to  urge  their  claims  in  expensive  proceedings  ? 
How  many  are  afraid  to  say  what  they  think  for  fear  of 
punishment  ?  I  assume  that  cases  like  these  are  the 
exception,  but  they  require  attention  nevertheless  ;  and 
nothing  but  a  competent  commission  can  meet  the 
situation. 

It  is  argued  that  if  a  commission  is  given  power  to 
prescribe  a  rate,  either  on  complaint  or  on  its  own 
initiative,  the  result  will  be  a  general  remodelling  of 
all  rates  in  accordance  with  theoretical  or  political  con- 
siderations controlling  the  commission.  It  is  assumed 
that  a  commission  cannot  weigh  with  sufficient  accuracy 
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the  conflicting  commercial  interests,  and  that  if  it  could, 
the  influence  of  opposing  interests  would  cause  a  dead- 
lock and  prevent  all  action.  Generally  speaking,  this 
position  assumes  ignorance,  dependence,  and  lack  of 
energy  on  the  part  of  commissions.  A  competent  com- 
mission ought  to  be  capable  of  realizing  the  importance 
of  commercial  conditions  in  general,  and  of  those  com- 
mercial conditions  which  are  artificially  created  by  the 
railway  rate  in  particular.  It  should  not  be  overlooked 
that  the  railway  rate  is  the  greatest  creator  of  these  very 
commercial  conditions  which  the  rate  is  said  to  express  ; 
and  the  traffic  men  who  are  said  to  "  register "  com- 
mercial forces  may  simply  be  accelerating  the  movement 
of  the  forces  which  they  themselves  initiated.  The  con- 
flict of  sectional  interests  is  a  reality.  The  impotence  of 
the  commission  in  the  face  of  sectional  interests  is  largely 
a  myth.  Antagonistic  interests  exist  with  or  without 
commissions.  Without  commissions  sectional  interests 
are  settled,  in  the  last  analysis,  by  private  rail- 
way officials  in  accordance  v/ith  the  interests  and 
power  of  the  respective  roads.  With  a  commission, 
the  decision  must  necessarily  be  preceded  by  pre- 
liminary proceedings,  more  or  less  of  a  public  nature, 
in  which  every  interest,  irrespective  of  its  relative 
strength,  is  represented,  and  the  decision  rendered 
on  the  basis  of  all  the  facts  brought  forward  in  the  pro- 
ceedings. The  famous  Thurman-Cooley-Washburn  ar- 
bitration decision  of  1882,  establishing  the  differentials 
between  the  North  Atlantic  ports,  is  a  good  illustration 
of  what  a  commission  can  do  in  the  way  of  settling 
questions  which  rivalry  and  jealousy,  left  to  themselves, 
cannot  adjust.  It  is  true  that  this  was  merely  a  special 
advisory  commission,  but  the  present  interstate  com- 
merce commission    accomplished     equally    satisfactory 
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results,  as  announced  in  its  decision  of  April  27,  1905, 
relating  to  the  Atlantic  seaboard  diflterentials  as  they 
stand  today.  In  fact,  any  reasonable  interpretation  of 
situations  like  these  would  seem  to  suggest  that  a  rail- 
way commission  is  peculiarly  well  fitted  to  arbitrate 
and  decide  questions  arising  from  antagonistic  interests 
of  rival  carriers,  ports,  or  sections  ;  and  which,  if  left 
to  themselves,  would  result  in  a  series  of  wars  and 
treaties,  with  the  ultimate  extinction  or  absorption  of 
the  less  capable  contestants.  Many  members  of  the 
American  Economic  xAssociation  are  familiar  with 
chapters  of  railway  history  illustrating  this. 

With  reference  to  the  possibilities  of  sectional 
rivalries,  it  has  been  assumed  that  the  conflict  of 
interests  will  work  itself  out  in  the  same  manner  under 
the  proposed  plan  of  extending  the  powers  of  the  inter- 
state commerce  commission  as  under  a  system  of 
government  ownership  and  operation.  Nothing  could 
be  more  fallacious.  Without  admitting  that  dangerous 
and  costly  conflicts  of  this  kind  are  an  inevitable  ac- 
companiment of  state  ownership,  it  should  be  pointed 
ont  that  irrespective  of  the  form  which  such  a  conflict 
may  assume,  under  government  ownership  it  is  possible 
that  it  may  be  carried  into  legislative  bodies,  and  thus 
enter  into  whatever  political  struggles  may  be  in 
progress.  Under  private  ownership  with  government 
control,  the  conflicting  interests  appeal  to  the  commis- 
sion, which,  within  the  limits  of  the  law,  renders  a  de- 
cision which  ends  the  matter  until  a  new  case  is 
brought.  The  alleged  danger,  under  a  system  of  en- 
larged powers  of  the  Interstate  Commerce  Commission, 
of  setting  New  York  and  New  Orleans  and  other  cities 
and  territories  against  one  another  is  a  phantom  which 
has  been  conjured  into  the  horizon    of  our    future    in- 
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dustrial  life  by  means  of  a  refracted  view  of  the  Prus- 
sian system.  Atlantic  and  Gulf  ports  and  the  railways 
which  serve  them  have  been  in  conflict  for  years  past. 
So  have  other  producing,  consuming,  and  trading  centers 
and  areas.  Proposed  federal  legislation  cannot,  there- 
fore, create  this  sectional  rivalry.  It  already  exists ; 
but  there  exists  no  tribunal  with  power  over  the  rate 
to  which  an  appeal  may  be  taken  for  the  establishment 
of  a  just  and  reasonable  basis  upon  which  to  continue 
the  rivalry  in  so  far  as  the  strength  of  the  rivals  depends 
upon  the  railway  rate. 

Again,  the  danger  of  disturbing  so-called  fundamental 
rates  is  largely  a  myth  unless  it  is   assumed  that   com- 
missions with  power  to  adjust  rates  are  inevitably   bent 
upon    destructive  work.     Furthermore,    the  basal   and 
fundamental  rates  are  much  more  likely   to  rest  upon 
adjustments    of    long    standing    than    other    rates,   and 
generally  are  not  so   apt    to    represent    misfits,    causing 
complaints.     A    commission    may    change    a   thousand 
rates,  involving  adjustments  of  vital  importance  to  par- 
ticular interests  and   places,   without  aflfecting  a  single 
basal  rate.     The  most  of  the    changes    which  commis- 
sions are  likely  to  be  called  upon  to    make  are  of  this 
nature.     But  even  the  challenge  of  a  basal  rate  does  not 
necessarily  bring  harmful  results  to  the  house   of  cards 
of  rate  schedules.     Until  railway   rates  are  made  in  a 
more  scientific  manner,  and  rest  upon  foundations  which 
can  be  tangibly  described  and  determined,  it  is  well  not 
to  manifest  too  much  anxiety  regarding  the  inviolability 
of  their  present  frail  foundations.     Reference  may  here 
be  made  to  the  impeachment  of  existing  rate  schedules 
by  President  A.  B.  Stick ney  and  his  belief   in   the  pos- 
sibility of  making  schedules   methodically.     "  I  desire 
to  go  on  record  as  saying,"  says  Mr.  Stickney,  "  that  in 
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my  opinion  it  is  entirely  possible  to  construct  a  tariff 
mathematically.  It  could  be  done  easily  by  adding  to 
the  terminal  expenses  and  the  special  burdens  of  each 
class  of  shipments  practically  constant  quantities  for 
the  cost  of  hauling,  which  would  be  symmetrical, 
equitable  and  satisfactory  both  to  the  people  and  to  the 
railroads.  Furthermore,  a  schedule  made  in  this  way 
could  be  printed  in  a  form  so  easily  understood  that  any 
man  of  ordinary  ability,  by  inspection  of  the  schedules, 
could  tell  for  himself  the  legal  rate  upon  any  shipment 
he  might  desire  to  make.  To  the  ordinary  man  the 
present  tariffs  and  schedules  are  about  as  plain  as  Greek 
or  Choctaw."  '  Perhaps  the  tariffs  of  the  Chicago  Great 
Western  Railway  will  be  remodelled  upon  this  basis  ! 

Railway  commissions  must  accept  the  traditions  of 
rate  making  as  they  find  them,  until  by  faithful  work 
they  have  gained  such  a  degree  of  familiarity  with 
schedules  and  the  traffic  to  which  the  same  apply  that 
improvements  may  be  introduced. 

The  decisions  of  the  Interstate  Commerce  Commission 
from  the  time  of  its  organization  to  the  present  show  no 
dogmatic  adherence  to  any  one  principle  of  rate-making. 
The  commission  has  approved  or  condemned  rates  in 
the  light  of  the  concrete  conditions  governing  the  same. 
In  view  of  this  indisputable  fact,  what  warrant  is  there 
for  spreading  the  alarm  that  rate-making  by  govern- 
mental authority  is  impossible  upon  any  except  the 
distance  basis.  The  distance  tariff  is  said  to  be  the 
only  one  which  a  railway  commission  can  prescribe 
and  maintain.  This  allegation  is  as  false  to  history  as 
it  is  unjust  to  the  good  sense  of  the  commissions.  If 
it  be  assumed  that  all  commissioners  are  fools   and  all 
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railway  rate-makers  wise  men,  we  naturally  turn  to  the 
wise  men,  A  competent  commission,  or  any  other  body 
of  men  of  ordinary  good  sense  can  be  made  to  under- 
stand traffic  conditions,  except  where  these  conditions' 
as  they  sometimes  do,  transcend  understanding ;  and 
group  rates,  concentration  rates,  special  contract  rates' 
and  all  other  kinds  of  legitimate  rates  are  as  possible 
under  government  control  as  without  it.  But  it  is  the 
duty  of  a  commission  to  see  to  it  that  all  kinds  of  rates 
are  granted  impartially  to  all  alike  under  similar  cir- 
cumstances and  conditions.  If  the  past  history  of  rail- 
way rates  in  the  United  States  could  be  wiped  out 
completely  and  all  rates  made  anew  for  our  great  sys- 
tems of  railways,  it  is  probable  that  distance  would  be 
regarded  more  than  it  is  today,  and  that  the  existing 
chaos  in  classifications,  commodity  rates,  and  rate- 
making  in  general  would  be  superseded  by  some  more 
rational  system.  This  would  be  done,  I  believe,  volun- 
tarily by  railway  officials  themselves,  without  suggestion 
from  state  authorities,  for  a  great  many  railway  officials 
realize  altogether  too  well  the  defects  of  these  houses 
of  cards  which  rate-makers  have  constructed. 

One  feature  of  the  controversy  with  reference  to  this 
phase  of  government  rate-making  is  most  extraordinary. 
It  is  this  :  The  railway  was  created  to  overcome  dis- 
tance and  to  create  place  utilities  ;  and  now  it  is  urged 
that  a  general  regard  for  distance  in  making  rates  would 
bring  ruin  !  In  other  words,  compensation  for  the 
service  of  transportation  shall  be  made  to  rest,  so  it  is 
argued,  chiefly  upon  every  other  consideration  except 
that  for  which  this  service  is  specifically  performed  ! 
No  sane  man  would  today  introduce  throughout  the 
United  States,  if  he  had  the  power  to  do  so,  a  pure  dis- 
tance tariff  ;  but  many  sane  men  in   the   United    States 
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fail  to  understand  the  "  beneficent  "  effects  of  a  system 
of  rate-making  which  absolutely  neglects  an  extra  dis- 
tance of  a  thousand  or  fifteen  hundred  miles  ! 

Another  objection  which  is  made  against  giving  the 
Interstate  Commerce  Commission  power  to  fix  rates  is 
that  the  granting  of  such  power  will  not  prevent  rebates 
and  discriminations,  because,  it  is  said,  it  will  be  as 
possible  to  deviate  from  rates  prescribed  by  govern- 
mental authority  as  by  private  officials  ;  and  the  latter 
class  of  rebates,  it  is  said,  can  be  reached  in  the  courts 
under  present  laws.  This  is  true  ;  but  it  is  only  a  part 
of  the  truth.  In  order  to  know  whether  or  not  a  pub- 
lished rate  is  violated,  it  is  necessary  to  know  what  the 
published  rate  is.  It  is  also  necessary  to  know  whether 
the  published  rate  is  nominally  charged  and  an  illegiti- 
mate refund  granted  in  disguise  under  one  name  or 
another.  The  first  requires  continual  checking  and 
comparison  of  schedules  and  an  examination  of  the 
rules  and  regulations  governing  classifications  and  rates. 
The  second  requires  an  investigation  of  the  books  of 
the  companies.  Nothing  but  the  most  thorough 
examination  of  certain  items  which  are  well  known  to 
persons  familiar  with  present  day  railway  accounting 
will  enable  the  question  of  rebates  and  discriminations 
or  no  rebates  and  discriminations  to  be  reliably 
answered.  The  power  to  fix  a  rate  and  the  power  to 
examine  railway  accounts  should  be  twins  in  the  de- 
velopment of  railway  legislation.  Neither  is  effective 
without  the  other  ;  but  together  they  can  remedy  all 
the  existing  abuses  arising  out  of  transportation  charges. 
The  only  institution  known  today  which  is  well  fitted 
to  deal  efl&ciently  with  the  two-fold  problem  of  the  rates 
and  the  accounts  of  carriers  is  the  commission. 

The  proposal  to  confer  upon  the  Interstate  Commerce 
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Commission  power  over  the  rate  and  railway  accounts 
has  been  objected  to  on  the  ground  that  the  interests 
of  investors  will  be  prejudiced  thereby.  It  should  be  a 
sufficient  answer  to  this  charge  that  the  greatest  agita- 
tion which  this  country  has  ever  known  in  favor  of 
more  effective  regulation  and  the  highest  railway  values 
ever  reached  have  gone  hand  in  hand  ;  and  that  several 
recent  great  trans-continental  projects  were  nursed  in 
the  atmosphere  of  government  control.  The  statistical 
pages  of  certain  financial  journals  have  failed  to  record 
the  fall  in  the  value  of  securities  which  their  editorial 
columns  apparently  predicted  with  certainty.  When 
the  influence  of  financial  pirates  on  railway  values  has 
been  eliminated  it  will  be  time  to  resort  to  the  harmless 
play  of  investigating  the  losses  sustained  by  investors 
through  the  activity  of  railway  commissions. 

Perhaps  the  most  unique  opposition  to  the  proposed 
federal  legislation  rests  upon  the  alleged  experience  of 
foreign  countries.  In  this  appeal  to  the  experiences  of 
foreign  countries,  England  has  been  generally  omitted  ; 
although  England  above  all  other  European  countries 
has  had  experiences  from  which  the  United  States  might 
derive  profit.  Germany  has  been  held  up  as  a  country 
in  which  the  government  has  paralyzed  the  railways 
and  the  railways  have  paralyzed  industry.  Terror- 
stricken,  down-trodden  German  industry  then  appealed 
to  canals.  A  strong  movement  is  on  foot  to  compel  the 
German  goverement  to  extend  its  partial  monopoly 
of  water-ways ;  hence,  according  to  this  story,  we 
have  the  specatacle  of  a  government  creating  a  second 
monopoly  in  order  that  it  may  compete  with  the 
first  monopoly  ;  and  out  of  this  balm  of  competition 
between  two  monopolies  has  come  the  modern,  aggres- 
6 


82  Atnericayi  Economic  Association 

sive,  industrial  Germany  !  In  one  breath  we  are  told 
that  German  railways  have  caused  excessive  concentra- 
tion of  population,  and  that  the  German  distance  tariff 
prevents  long  distance  transportation  ;  that  the  rail- 
ways have  paralyzed  Germany  and  that  modern  indus- 
trial Germany  is  the  marvel  of  the  world  ;  that  the 
German  railways  are  merely  feeders  to  canals  and  that 
there  has  been  a  marvelous  increase  in  the  volume  of 
traffic  on  the  railways  !  Yet  it  is  admitted  that  the 
German  people  are  generally  satisfied  with  their  rail- 
ways ;  but  they  would  not  be,  it  is  argued,  if  only  they 
knew  how  the  railways  are  oppressing  them  !  In  the 
United  States,  on  the  other  hand,  people  express  dis- 
satisfaction ;  but  they  would  utter  nothing  but  words 
of  approbation  if  only  they  understood  the  beneficence 
of  the  railway  practices  to  which  they  now  object  ! 
Suppose  a  German  student  were  to  argue,  if  such  a  one 
could  be  found,  that  the  construction  of  the  Panama 
Canal  was  conclusive  evidence  of  the  failure  of  the 
American  trans-continental  railways,  and  that  the 
present  canal  policy  of  New  York  was  in  itself  a  con- 
viction of  the  New  York  Central  Railway,  and  a  proof 
of  the  despair  in  which  the  oppressed  New  Yorkers 
found  themselves  ;  suppose  he  were  further  to  refer  to 
shipments  around  Cape  Horn,  the  enormous  traffic  of 
the  Great  Lakes,  and  the  survival  of  the  Coast-wise 
traffic,  as  proofs  of  the  incompetency  of  American  rail- 
way management ;  he  would  then  be  adopting  exactly 
the  kind  of  reasoning  which  has  been  applied  to  German 
railway  and  industrial  policy.  In  a  word,  I  am  ready 
to  support  the  thesis  that  there  is  nothing  of  conse- 
quence in  the  railway  history  of  Prussia  and  of  France 
which  militates  against  government  control  of  railway 
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rates  in  the  United  States.  On  the  contrary,  that  ex- 
perience proves  "  bej'ond  a  shadow  of  a  doubt "  that 
there  are  two,  and  only  two,  alternatives  before  the 
world  today  with  respect  to  railways  :  either  govern- 
ment ownership  and  operation,  or  rigid  governmental 
control.     My  choice  is  the  second  alternative. 


DISCUSSION 

ON  PAPERS  ON  RAILWAY  RATE  REGULATION 

F.  H.  DixoN  :  It  is  obviously  impossible  for  me  in 
the  few  moments  at  my  command  to  do  more  than  state 
in  a  general  way  the  points  of  agreement  or  disagree- 
ment with  the  interesting  papers  to  which  you  have 
just  listened.  Any  attempt  to  controvert  specific  points 
is  quite  out  of  question. 

I  must  say  at  the  outset,  then,  that  in  my  opinion, 
the  views  of  Mr.  Hugo  Meyer,  as  presented  here  today 
and  elsewhere  in  his  writings  and  testimony,  while 
thoroughly  stimulating,  and  calculated  to  make  one 
pause  and  consider,  are  not  in  their  ultimate  conse- 
quences possible  of  acceptance.  They  lead  inevitably  to 
the  policy  of  extreme  laissez-faire^  to  the  general  conclu- 
sion that  the  interaction  of  competitive  forces,  undis- 
turbed by  state  interference,  has  led  and  will  lead  to 
beneficent  results  to  the  people  and  industries  of  this 
country,  and  that  any  governmental  interference  must 
have  a  tendency  to  thwart  the  working  of  this  benefi- 
cent policy.  Property  rights  will,  of  course,  find  their 
protection  in  the  courts,  but  only  through  the  judiciary 
with  its  intolerable  delays  and  its  expensive  processes, 
is  the  public  to  have  any  protection.  This,  so  the  argu- 
ment would  insist,  is  all  the  protection  that  the  public 
needs.  If  it  persists  in  demanding  anything  further,  it 
confesses  itself  blind  to  the  enormous  benefits  now  en- 
joyed from  an  unhampered  transportation  system. 

My  own  point  of  view  may  be  expressed  in  a  remark 
which  I  heard  made  recently  by  a  prominent  railroad 
president.  He  said  that  there  was  no  longer  any  ques- 
84 
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tion  that  a  railroad  must  be  regarded  as  a  public 
servant  and  subject  to  the  regulating  power  of  the  state, 
and  that  this  implied  the  existence  of  some  regulating 
body.  That  evils  will  arise  and  injustice  be  done  in 
the  operation  of  our  vast  transportation  system  is 
inevitable.  Mr.  Meyer  would  call  this  a  necessary  evil, 
one  of  the  growing  pains  of  progress,  to  be  endured  be- 
cause of  the  larger  benefit  sure  to  result.  My  own  be- 
lief is  that  these  injustices  are  real  and  persistent  and 
that  there  should  be  a  body  clothed  with  power  speedily 
to  do  away  with  them. 

The  main  contention  of  the  paper  is  that  the  regula- 
tion of  rates  by  a  government  commission  leads  in- 
evitably to  a  distance  tariff.  A  political  body  must  be 
guided  by  administrative  rules  and  cannot  permit  the 
element  of  discretion  to  enter  into  its  decisions  and  con- 
sequently the  only  basis  of  action  that  will  meet  at  all 
satisfactorily  the  pressure  of  conflicting  interests  is  a 
tariff  framed  on  the  mileage  basis.  Such  a  tariff  would 
be  destructive  of  industry.  Before  discussing  this  point, 
I  wish  to  register  my  protest  against  the  form  of  argu- 
ment which  has  been  so  common  during  the  past  year, 
that  of  basing  the  effect  of  a  future  policy  of  regulation 
upon  a  minute  dissection  of  the  Commission's  utterances 
and  decisions  in  the  past,  pouncing  eagerly  upon  a 
chance  sentence  and  using  it  as  though  it  were  a  fun- 
damental principle  of  Commission  action,  or  preparing 
elaborate  tables  of  statistics  showing  the  number  of 
times  in  which  the  Commission  has  been  reversed  by 
the  courts,  and  drawing  from  such  facts  as  these  the 
conclusion  that  the  Commission  is  utterly  inefHcient. 
One  would  rather  expect  that  opponents  of  railroad 
regulation  instead  of  becoming  so  disturbed   over    the 
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inaptitude  of  this  body,  would  welcome  its  con- 
tinuance in  its  present  form,  for  after  it  has  been  so 
thoroughly  disposed  of  by  the  courts,  it  can  be  but  a 
slight  hindrance  to  the  working  of  railroad  plans. 
However  this  may  be,  this  method  of  exposure  so  per- 
sistently followed,  even  when  pursued  with  fairness,  is 
of  little  real  value  in  deciding  our  future  policy.  If 
the  personnel  of  the  Commission  has  been  weak,  which 
I  do  not  maintain,  there  is  no  reason  why  it  should  not 
be  strengthened.  If  it  has  not  shown  sufficient 
familiarity  with  difficult  traffic  questions,  it  may  be  so 
constituted  as  to  contain  traffic  experts.  The  failure  of 
five  men  to  perform  everything  that  was  expected  of 
them  when  the  law  was  framed,  is  by  no  means  a  final 
condemnation  of  the  principle  of  regulation.  If  it  were 
possible  to  expose  to  public  view  the  policy  and  the 
decisions  of  prominent  traffic  managers  for  the  past 
eighteen  years,  so  that  they  might  be  scrutinized  with 
the  same  care  that  has  been  bestowed  upon  the  Com- 
mission's actions,  we  should  doubtless  discover  many 
errors  of  judgment,  many  injustices,  many  well-in- 
tentioned but  disastrous  experiments.  It  is  a  favorite 
statement  that  railways  do  not  make  rates,  that  they 
merely  register  commercial  conditions.  Such  a  biogra- 
phy would  I  doubt  not  reveal  much  arbitrary  rate-mak- 
ing, and  many  guesses.  I  doubt  whether  under  such 
circumstances  we  should  hear  quite  so  much  of  the 
beneficence  of  unregulated  railroad  management. 

But  to  recur  to  the  fundamental  thesis  of  the  paper 
under  discussion,  the  danger  of  subjecting  the  country, 
under  Commission  regulation,  to  the  distance  tariff. 
In  the  first  place  it  is  worth  while  to  inquire  whether 
the  policy  of  disregarding  distance  which  is  carried   to 
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such  an  extreme  by  American  roads,  has  necessarily 
and  always  been  for  the  country's  best  interest.  Mr. 
Meyer  attributes  our  prosperity  unhesitatingly  to 
this  policy  ;  he  accepts  it  as  self-evident.  I  feel  that  it 
is  by  no  means  proved.  As  has  been  recently  pointed 
out,  the  country  has  been  obliged  to  bear  the  burden  of 
indirect  shipments  on  differential  roads,  and  cross-ship- 
ments of  goods  of  the  same  character  to  markets  far 
removed  from  producing  sections.  The  traffic  manager 
obviously  looks  at  the  question  from  the  point  of  view 
of  his  own  road  alone.  It  does  not  at  all  follow  that 
his  strenuous  efforts  to  develop  territory  and  secure 
business  that  leads  him  even  to  invade  the  territor}^  of 
another  system,  is  for  the  best  economic  interest  of  the 
country  as  a  whole.  Rate  wars  and  patched  up  peace 
treaties  may  be  regarded  by  some  as  automatic  and 
benificent  adjustments  of  the  rate  question,  but  they 
involve  unquestionably  great  economic  waste.  Such 
consequences  as  these  are  not  to  be  disposed  of  as  an 
eminent  railroad  president  has  attempted  to  do  in  the 
last  number  of  the  Yale  Review^  by  a  burst  of  sarcasm 
that  ends  with  an  exclamation  point.  The  fact  that 
I  wish  to  establish  is  that  some  regard  for  the  distance 
principle  in  rate-making  would  not  be  disastrous, 
but  in  the  long  run  and  for  the  whole  country, 
beneficial. 

In  the  second  place,  I  would  call  attention  to  the  fact 
that  the  principle  is  in  actual  practice  to  a  considerable 
extent  in  some  sections  of  the  country,  particularly  in 
Trunk-line  territory,  and  with  no  such  serious  conse- 
quences as  you  might  be  led  to  expect  from  the  paper 
that  has  just  been  read.  I  admit  that  this  principle  is 
most  extensively  observed  in  the  heavy  traffic  sections 
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where  conditions  have  become  stable,  but  this  merely 
proves  that  with  denser  traffic  and  increasing  stability 
of  business  in  the  future  we  may  look  without  alarm 
upon  a  more  general  conformity  with  the  practice  which 
this  principle  implies. 

Finally  I  do  not  anticipate  any  radical  enforcement 
of  the  mileage  rate  by  this  or  any  future  Commission. 
The  decision  of  the  Commission  in  the  Seaboard  Differ- 
ential cases  should  dispel  this  fear.  I  recognize  that 
there  is  some  force  in  the  argument  that  conflict  of  sec- 
tional interests  will  drive  an  administrative  body  to 
action  based  upon  a  system  of  inelastic  rules,  but  Pro- 
fessor Meyer's  assertions  as  to  the  probability  that  such 
a  practice  will  be  followed  in  the  United  States  is  drawn 
from  the  experience  of  countries  in  which  the  railroads 
are  owned  by  the  government.  Here  a  Commission 
will  have  only  an  amendatory,  not  an  initiatory  power. 
It  will  be  presented  with  concrete  cases,  and  its  inclina- 
tion, quite  as  much  as  its  responsibility  as  a  government 
agency,  will  impel  it  to  a  conservative  course  of  action 
that  will  disturb  existing  conditions  as  little  as  is  con- 
sistent with  the  promotion  of  justice.  I  cannot  but  feel 
that  any  action  taken  by  a  government  commission  in 
the  direction  of  establishing  distance  tariffs,  will  be 
taken  deliberately  and  with  conservatism.  No  radical 
action  will  be  tolerated,  and  it  is  always  to  be  re- 
membered that  the  railroads  have  open  to  them  these 
same  courts  to  which  they  have  so  often  invited  the 
public  to  go,  courts  that  are  open  not  only  to  hear  com- 
plaints but  also  to  issue  injunctions  if  property  rights 
are  endangered. 

But  even  if  distance  tariffs  should  be  introduced, 
which  as  I  have  said,  I  do  not  anticipate,  I  should  even 
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then  insist  that  the  consequences  would  be  less  serious 
for  the  country  as  a  whole  than  the  abandonment  of 
the  principle  that  the  pulic  interest  is  paramount  should 
be  expressed  through  some  regulating  body. 

S.  G.  McPherson  :  "  Railway  rate  regulation  "  is  a 
phrase  that  is  vague  in  meaning  and  exceedingly  elas- 
tic in  application.  None  of  the  speakers  who  have  pre- 
ceded me  have  made  any  specific  reference  to  any  defi- 
nite phase  of  rate  regulation  and  it  is  therefore  difiicult 
for  me  to  base  my  discussion  upon  what  has  been  said. 
I  am  constrained  however,  in  reference  to  the  assump- 
tion of  Mr.  Meyer  of  Wisconsin,  that  the  members  of 
this  Association  are  familiar  with  the  fact  that  a  rail- 
road company  is  not  of  the  same  order  of  business  as  a 
soap  factory,  and  therefore  not  subject  to  the  same  un- 
derlying principles,  to  suggest  that  perhaps  Mr.  Meyer's 
assumption  carried  an  implication  that  reaches  further 
than  he  intended  ;  that  is,  that  a  railroad  is  in  no  res- 
pect like  a  soap  factory.  The  fact  is  that  in  so  far  as  its 
balance  sheet  is  concerned  a  railroad  company  is  exactly 
like  a  soap  factory  :  if  it  spend  more  than  it  earns  it 
can  not  like  the  Post  Ofiice  Department  make  up  the 
deficit  from  taxation,  but  it  is  sold  out  just  like  a  soap 
factory  or  any  other  business  concern. 

As  bearing  upon  this  fundamental  statement  suppose 
we  consider  some  of  the  elementary  principles  that  must 
be  observed  in  railway  rate  making,  no  difference  by 
what  agency  the  rates  are  made,  if  the  communities 
served  by  the  railroads  are  to  be  prosperous.  It  must  be 
borne  in  mind  that  the  cost  of  a  railroad  is  a  whole. 
Although  we  speak  of  the  cost  as  being  so  much  per 
mile  we  mean   only  an  average   cost  per  mile  which 
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bears  no  immediate  relation  to  the  cost  of  any  particu- 
lar mile.  A  railroad, — the  roadbed  and  buildings  and 
the  equipment, — constitute  one  machine,  neither  the 
revenue  nor  the  expenditures  of  which  vary  with  the 
mileage  of  the  road  nor  the  mileage  of  the  trains  or 
the  cars.  The  expenditure  for  maintaining  the  organi- 
zation bears  only  a  remote  relation  to  the  mileage  of 
the  road  or  the  amount  of  business  done.  Of  the  ex- 
pense for  maintaining  the  plant  it  is  estimated  that 
about  three-fifths  is  independent  of  the  amount  of  busi- 
ness done.  Of  the  expenditure  for  doing  the  work  a 
very  considerable  proportion  has  to  be  incurred  whether 
there  be  a  large  or  a  small  volume  of  business.  That 
is,  the  expenditure  of  a  railroad  must  be  regarded  as  a 
whole.  It  cannot  be  allocated  between  particular  trains 
or  particular  cars  and  therefore  it  cannot  be  determined 
just  what  it  costs  to  haul  any  particular  commodity  any 
particular  distance. 

To  obtain  the  greatest  return  for  its  expenditure  a 
railroad  company  must  run  the  greatest  possible  num- 
ber of  trains  each  composed  of  the  greatest  possible 
number  of  cars  and  each  car  to  the  extent  that  may  be 
possible  must  be  loaded  to  its  capacity.  The  revenue 
of  a  railroad  company  must  also  be  considered  as  a 
whole  and  any  portion  of  that  whole  is  a  gain  so  long  as 
it  exceeds  the  immediate  expenditure  which  it  entails. 
That  it  may  run  the  greatest  possible  number  of  trains 
each  composed  of  the  greatest  possible  number  of 
loaded  cars  a  railroad  company  must  seek  the  greatest 
traffic.  That  is,  it  must  so  adjust  its  rates  that  the 
greatest  volume  of  traffic  may  find  a  market.  Traffic 
that  will  not  find  a  market  unless  it  is  hauled  five 
hundred  miles  at  the  same  rate  as  for  fifty  miles  must 
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be  hauled  five  hundred  miles  at  that  rate  :  otherwise  the 
producers  of  that  traffic  would  be  deprived  of  their  liveli- 
hood and  the  consumers  of  that  which  contributes  to  sup- 
ply their  wants.  If  to  obtain  traffic  that  would  otherwise 
go  over  another  line  a  railroad  must  make  lower  rates  than 
to  intermediate  points  on  its  own  line,  it  must  make 
those  rates :  otherwise  the  traffic  to  the  intermediate 
points  would  have  to  provide  for  all  of  the  expenditure, 
but  if  a  portion  of  the  competitive  traffic  is  obtained, 
the  burden  upon  the  intermediate  traffic  is  so  much  the 
less.  If  it  is  necessary  for  a  railroad  to  secure  traffic  in 
competition  with  a  steamboat  line  to  make  lesser  rates 
than  it  obtains  for  similar  traffic  on  other  portions  of 
its  lines  it  must  make  these  lesser  rates  :  otherwise  the 
traffic  not  in  competition  with  the  water-ways  will  have 
to  bear  the  entire  burden  of  the  railroad's  expenditure. 
Under  this  principle  of  charging  "what  the  traffic  will 
bear  ",  that  is  of  not  charging  what  the  traffic  will  not 
bear  there  has  been  developed  that  system  of  distribu- 
tion by  means  of  which  under  railroad  rates  which  are 
far  lower  than  are  elsewhere  known,  there  is  brought 
to  the  doors  of  the  people  of  the  United  States,  high  and 
low,  rich  and  poor,  commodities  in  greater  variety  and 
volume  than  to  the  people  of  any  other  nation  on  earth. 
The  rate  of  freight  has  decreased  from  18.89  inills  in 
gold  per  ton  per  mile  in  1870  to  7.8  mills  per  ton  per 
mile  in  1904,  the  slight  rise  of  little  more  than  7^ 
since  1899  being  much  less  than  the  average  increase 
of  from  twelve  to  fifteen  j^er  cent  in  the  cost  of  railway 
labor  and  twenty-five  to  thirty  per  cent  in  the  price  of 
materials  consumed  in  railway  operations.  The  pas- 
senger mileage  per  capita  increased  from  114  in  1880  to 
260  in  1903,  the  ton  mileage  per  capita   from   645  to 
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2155  and  there  is  hardly  a  commodity,  if  indeed  there 
is  one,  a  given  quantity  of  which  will  not  purchase 
more  railroad  transportation  at  this  time  than  then  : 
there  is  not  a  day's  labor  of  any  kind  that  will  not  pur- 
chase a  greater  amount  of  railroad  transportation  now 
than  then. 

The  determination  of  a  railroad  rate,  as  does  the  de- 
termination of  any  other  price,  results  from  the  adjust- 
ment of  several  factors,  each  of  which  is  made  the  most 
of  by  the  party  interested  in  giving  it  emphasis.  The 
determination  of  the  freight  rate  no  more  than  the  de- 
termination of  any  other  price  has  been  unattended  by 
friction.  Endless  contests  have  been  adjusted  through 
endless  compromises,  the  arrival  at  which  under  the 
genius  of  the  common  law  is  left  to  the  contestants 
unless  in  the  process  there  is  trespass  upon  the  rights 
of  any  individual  or  upon  the  public  good.  The  status 
of  freight  rates  that  now  exists  in  the  United  States  has 
been  reached  through  just  such  contests  by  just  such 
compromises  and  it  is  a  structure  most  sensitively  inter- 
wrought. 

It  almost  goes  without  saying  that  the  processes  of 
this  achievement  have  not  been  unattended  by  grave 
abuses.  Railroad  managers  are  but  human  and  they 
have  had  to  develop  a  new  transportation  status  under 
the  pounding  of  industrial  and  commercial  forces  that 
during  the  last  century  have  surged  and  seethed  as  at 
no  other  time  in  history.  The  struggles  to  obtain  com- 
petitive business  have  at  times  led  to  disastrous  rate 
wars  that  have  been  unsettling  to  the  railroads  and  to 
business  in  general  and  in  the  endeavor  to  obtain  the 
greatest  revenue  concessions  have  been  made  so  large 
that    have    undoubtedly     wrought    injustice    to   small 
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shippers  and  in  the  endeavor  to  penetrate    and  remain 
in  markets  strongly  competitive  unwarranted  discrimina- 
tion  may  have  been  made   against   markets    that    were 
not.     Against    these   and    otlier   evils    that   may   have 
existed  in  railroad  administration  and  may  perhaps   to 
an  extent  still  exist  there  never  has  been  a  time  when 
there  could  not  have  been  recourse  to   the  courts      To 
facilitate  such  recourse  and    expedite  action   there   was 
enacted  in  1887  the  interstate  commerce  law  under  which 
all  rebates  were  absolutely  forbidden,  all   unreasonably 
high  or  unjustly  discriminatory  tariffs  were  prohibited 
In  1903  was  passed  the  Elkins   law  strengthenino-  the 
enactment  against  rebates  offering  still  further  faciHties 
for  investigation  and  prosecution  and  still  further  ex 
pediting  procedure  and  creating  a  new  summary   pro- 
cess  for  remedying  tariff  discriminations. 

That  the  freight  rates  of  the  United  States  are  not 
unreasonable  in  themselves  is  shown  by  the  fact  that 
during  the  first  eighteen  years  of  its  existence  the  Inter- 
state  Commerce  Commission  so  decided  but  twenty-six 
cases  or  about  one  and  a  half  per  annum.  "  Further 
than  this  not  one  of  these  decisions  was  sustained  by 
the  courts  and  there  has  not  been  a  single  case  of  a  rate 
unreasonable  in  itself  established  in  the  courts  since 
the  interstate  com-nerce  act  was  passed." 

That  the  interstate  commerce  law  and  the  Elkins  law 
afford  ample  protection  against  rebates  and  discrimina- 
tions  IS  proved  by  the  recent  conviction  and  punish- 
ment of  four  dressed  beef  shippers  in  Chicago  for  con- 
spiracy  to  obtain  rebates  and  the  recent  bringing  of 
fourteen  indictments  against  different  railroads  and 
shippers  for  violating  the  law  against  rebates.  If  how- 
ever these  laws  can  be  strengthened    and    made    more 


94  American  Economic  Association 

effective  in  enforcement  there  is  no  one  in  this  country 
who  will  say  nay,  but  in  the  language  of  the  President 
of  the  United  States  "  It  must  not  be  forgotten  that  our 
railways  are  the  arteries  through  which  the  commercial 
life  blood  of  this  nation  flows.  Nothing  could  be  more 
foolish  than  the  enactment  of  legislation  which  would 
unnecessarily  interfere  with  the  development  and 
operation  of  these  commercial  agencies." 

Don  C.  Barrett  :  A  large  part  of  this  problem  lies 
around  the  question  of  the  distance  tariff.  Our  decision 
in  the  matter  of  giving  a  commission  power  to  fix  rates 
depends  decidedly  upon  the  extent  to  which  a  distance 
tariff  will  necessarily  be  made  use  of  under  such  a  sys- 
tem. Mr.  Meyer  of  Chicago  maintains  that  the  distance 
tariff  will  become  the  dominating  element  in  the  rate- 
making  process  under  government  regulation.  In  his 
recent  book — though  not  in  his  paper  this  afternoon — 
he  cites  proof  from  the  experience  of  the  leading  coun- 
tries of  the  world  which  have  tried  government  regu- 
lation. Mr.  Meyer  of  Wisconsin  maintains  that  under 
regulation  by  commission  the  distance  tariff  will  not 
become  a  chief  element  in  the  rate-making  process,  be- 
cause to  think  so  would  argue  ignorance  and  the  lack 
of  disinterestedness  on  the  part  of  commissioners. 
Being  a  railway  commissioner,  he  doesn't  much  fancy 
this  assumption.  Mr.  Meyer  of  Chicago  is  able  to 
present  a  rather  interesting  array  of  facts  in  support  of 
his  thesis,  and  I  am  inclined  to  believe  with  him.  But 
let  us  admit  that  distance  would  play  a  great  role  in  the 
hands  of  a  commission  with  power  to  fix  rates.  It  is 
fairly  well  demonstrated  by  the  experience  of  foreign 
countries    having  governmental  ownership  or  govern- 
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ment   regulation   of  rates,  and  to  some  extent  demon- 
strated   by  our    own    experience,    that   the    fluidity  or 
elasticity  of  rates  tends   to  be  destroyed  in  something 
like  the  proportion  in  which  government   regulation   is 
indulged  in.     On  the  other  hand,   even   Mr.    Meyer  of 
Chicago    will    admit    that    grave  abuses  of  local  dis- 
crimination— so  grave  as  to  accomplish  the  ruin  of  en- 
tire communities — result  from  the  unrestrained  manipu- 
lation of  rates    by    traffic    managers.     But    he   sees   so 
keenly  the  advantages  of  elasticity   in  rates  that  he  is 
not  willing  to  see  this  elasticity  curtailed  even  if  it   is 
accompanied  by  great  abuses.     The  principle  lying  at 
the  bottom  of  his  reasoning  is  that  expressed  by  the 
notion  of  "  making  two  blades  of  grass  grow  where  one 
only  grew  before."     That  is,  that  it  is  better  for  us   to 
develop  our  resources,  to  increase  our  wealth,  as  rapidly 
as  possible,  regardless  of  other  considerations  and   con- 
sequences.    This,  it  seems  to  me,  is  a  wrong  basis  for  a 
starting  point.     The  Interstate  Commerce  Commission 
has  at  times  been  ridiculed  for  attempting  to  regulate 
rates  in  accordance  with  a  peculiar   "  theory  of   social 
progress  ".     It  seems  to  me  that  regulation  of  rates  in 
accordance    with  the    sole  principle  of    "  making   two 
blades  of  grass  grow  where  one  only  grew  before  "  is 
itself  a  regulation  by  a  very  unjust  "theory    of   social 
progress  ".     It  takes  only  a  little  inquiry  into  the  facts 
to  convince  oneself  that  the  existing  methods  of  rate- 
making  do  not  cause  two  blades  of  grass  to  grow  where 
one  grew  before.     Rather,  it  causes  two  blades  of  grass 
to  grow  in  a  new  place,  and   uproots  and  destroys  the 
one  blade  which  grew  before.     It    would    be   better  to 
sacrifice  some  portion  of  the   excellent  quality  of  elas- 
ticity in  order  to  be  able  to  assure  the  public   that  jus- 
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tice,  evenhanded,  is  being  done  by  the  carriers.  What 
we  wish  to  do  is  to  avoid  legislation  which  will  take 
away  the  elasticity  of  the  railway  rates  and  at  the  same 
time  to  secure  legislation  which  will  give  a  sense  of 
security  against  unjust  discriminations  between  groups 
of  individuals  or  different  localities.  To  accomplish 
this  result  completely  is  impossible  ;  but  to  do  it  in  the 
best  possible  fashion,  the  most  feasible  plan  which  has 
been  proposed  is,  in  my  opinion,  the  one  to  establish, 
in  the  jEirst  place,  a  railway  court  to  try  cases  directly 
as  they  arise,  under  laws  similar  to  those  now  existing. 
Such  a  court  might  be  either  a  special  railway  court 
composed  of  judges  coordinate  in  rank  with  those  of  the 
federal  Circuit  Court  of  Appeals  and  with  competence 
in  no  other  matters  except  violations  of  statutes  relating 
to  interstate  commerce ;  or  such  a  court  might  be  com- 
posed of  a  given  number  of  federal  circuit  court  judges, 
not  forming  a  separate,  distinct  court.  The  suggestion 
that  a  court  composed  of  the  given  number  of  federal 
circuit  court  judges  would  tend  better  to  keep  the 
members  of  the  court  in  close  touch  with  the  general 
law  and  spirit  of  our  institutions,  and  would  prevent 
them  from  exaggerating  the  importance  of  their  par- 
ticular court,  is  perhaps  a  good  one.  Then,  to  establish, 
in  the  second  place,  a  commission,  the  majority  of  whom 
shall  be  traffic  experts  with  duties  to  investigate  the 
books  and  accounts  of  the  railway  companies,  and  to 
give  expert  advice  to  the  railway  court.  Such  a  plan, 
providing  for  a  railway  court  and  a  commission  of  ex- 
perts, as  Dr.  Hadley  has  said,  would  not  bring  about 
radical  changes,  but  in  the  long  run  would,  like  the 
Massachusetts  plan  of  commission,  bring  better  results 
for  both  public  and  carrier. 
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W.  C.  Fisher  :  The  subject  of  our  discussion,  as  it 
was  announced  to  us,  was  the  governmental  regulation 
of  railway  rates  :  but,  as  the  discussion  has  developed, 
it  has,  in  fact,  taken  largely  the  form  of  a  criticism  of 
the  Interstate  Commerce  Commission,  and  some  of  the 
time  a  rather  harsh  criticism  at  that.  Probably  most 
of  us  believe  that  we  can  see  mistakes  in  the  career  of 
the  commission.  Probably  it  has  framed  judgments  as 
to  the  character  and  condition  of  service,  as  to  rates  and 
all  the  rest,  which  have  been  proved  in  some  measure 
impracticable.  But  we  must  remember  that  its  record 
has  been  open  to  the  examination  of  all,  even  in  the 
first  experimental  years  when  it  was  developing  its 
policy,  and  that  the  alertness  of  the  railways  to  attack 
it  whenever  its  policy  seemed  vulnerable  has  made 
every  mistake  show,  quickly  and  sharply.  But  I  won- 
der what  would  have  appeared  if  all  the  records  of  the 
pools,  bureaus,  and  associations  which  the  railways  have 
instituted  for  the  regulation  of  their  traffic  had  been  as 
open  to  adverse  criticism.  Would  there  not  have  been 
seen  a  great  many  mistakes  on  that  side  as  well  ? 
Would  there  not  appear  a  long  list  of  classifications, 
rates,  discriminations,  and  agreements  the  impractica- 
bility or  injustice  of  which  have  been  unknown  simply 
because  the  whole  policies  of  which  these  were  a  part 
have  themselves  been  more  or  less  secret? 

But  it  is  not  incumbent  upon  me,  or  upon  any  of  us 
here,  to  defend  the  Interstate  Commerce  Commission. 
The  history  and  policy  of  the  Commission  are  well 
known  to  all  of  us  who  are  gathered  here  ;  and,  al- 
though an  examination  of  the  activity  of  that  agency 
of  the  government  would  no  doubt  prove  an  interesting 
topic   for  discussion,  I  must   turn    my  attention   in  the 
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few  minutes  at  my  disposal  to  the  topic  upon  whicli  I 
was  asked  to  speak,  the  governmental  regulation  of 
railway  rates. 

The  railways  in  this  country,  as  abroad,  have  been 
one  of  the  most  powerful  agencies  in  the  development 
of  twentieth  century  civilization.  But  it  would  be  a 
sad  error  to  declare  that  the  wonderful  industrial  de- 
velopment of  the  United  States,  to  which  our  attention 
has  been  called  so  often  and  so  pointedly,  has  been  due 
altogether,  or  even  most  largely,  to  the  railways.  That 
would  be  to  ignore  the  extraordinary  natural  resources 
of  our  land  for  many  forms  of  production,  agriculture, 
mining,  grazing,  manufactures,  commerce.  And  it 
would  also  be  a  sad  error  to  affirm  that  the  railways 
have  contributed  quite  as  much  as  they  might  have 
done  to  the  highest  development  of  social  life  in  the 
United  States,  or  even  to  the  broadest  and  best  pro- 
duction and  distribution  of  wealth.  That  would  be  to 
ignore  the  many  instances  in  which  the  managers  of 
the  railway  system,  wise  and  energetic  as  they  have 
been,  have  failed  to  take  due  account  of  the  fundamental 
economic  and  social  principles  to  which  they,  like  all 
the  rest  of  us,  must  conform  their  action  if  they  would 
attain  the  best  and  the  most  permanent  results  for  all 
classes  in  society.  And  that  would,  I  fear,  also  be  to 
ignore  still  more  instances  in  which  the  managers  of 
our  railways  have  sought,  by  the  unjust  employment  of 
their  great  power,  to  secure  for  their  respective  com- 
panies, and  sometimes  for  their  individual  selves,  iniqui- 
tous gains  at  the  cost  of  very  great  damage  to  others. 
In  short,  a  careful  survey  of  our  industrial  history  will 
not  allow  us  to  believe  that  an  industry  which  affects 
so  profoundly  the  largest  interests  of  society,  in  which 
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there  is  so  little  opportunity  for  the  safeguards  of  com- 
petition, and  in  which  such  vast  power  has  come  to  be 
centralized  in  the  hands  of  a  few,  can  with  any  safety 
be  released  from  the  restraining  and  guiding  influence 
of  organized  society. 

It  is,  to  be  sure,  probable  that  government  will  make 
mistakes  of  one  sort  and  another  in  the  exercise  of  con- 
trol. Indeed,  I  should  say  more.  It  is  certain  that 
government  will  make  very  serious  mistakes.  But,  even 
with  our  very  incomplete  knowledge  of  what  the 
private  managers  of  railways  have  done,  I  should  not 
hesitate  to  say  that  they  too  have  made  very  many 
serious  mistakes ;  and  I  cannot  doubt  that  what  we 
know  is  only  a  small  part  of  what  has  been  kept  from 
us  in  the  secret  records  of  the  pools  and  traffic  associa- 
tions. But,  to  my  mind,  it  is  clear  that,  if  railways  are 
to  be  regarded  as  agencies  of  the  highest  importance 
for  the  development  and  betterment  of  social  life  at 
large,  and  not  merely  as  sources  of  private  gain  for  the 
so-called  owners,  we  may  be  sure  of  a  larger  true  balance 
of  good  over  evil  under  that  arrangement  by  which 
government  exercises  a  real  and  constant  control.  I 
cannot  doubt  that,  by  a  proper  organization  of  its 
agencies  of  control,  government  can  command  in 
sufficient  numbers  men  of  as  high  ability  as  can  be 
found  in  railway  offices,  and  men  who,  by  their  training 
and  position,  will  be  quite  as  competent  as  the  railway 
managers  to  solve  the  complex  and  difficult  problems 
of  railway  administration.  And  it  must  be  counted  as 
an  advantage  of  unmeasured  importance  for  the  public 
control  that  government  officials  are  less  under  the 
temptation  to  subordinate  the  known  interests  of 
society  as  a  whole  to  the  possibiliry  of  their  own  easy 
and  safe  aggrandizement. 
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If  then  the  propriety  of  some  sort  of  governmental 
control  be  granted,  the  method  and  agency  seem  to  me 
to  be  easy  of  selection,  at  least  in  a  general  way.  The 
railway  bnsiness,  like  other  forms  of  business,  and  the 
possibilities  of  benefit  and  damage  to  society  centre 
about  its  charges ;  and  government  will  never  lack  for 
real  control  as  long  as  it  asserts  its  authority  over  rates 
and  those  other  terms  and  conditions  of  service  which 
are  intimately  connected  with  rates. 

And,  if  we  proceed  further  upon  the  assumption  of 
that  measure  of  distinctness  among  the  departments 
and  agencies  of  government  which  the  form  of  our 
American  institutions — and  perhaps  the  nature  of 
government  itself — imposes  upon  us,  there  can  be  little 
doubt  that  the  most  advantageous  agency  of  control 
cannot  be  what  we  call  legislative  or  judicial,  and  that 
it  must,  therefore,  be  executive  or  administrative.  A 
typical  case  of  the  problems  of  public  control  would  be 
the  simple  determination  of  a  just  rate.  And  it  is  mani- 
fest that  the  determination  of  such  a  rate  by  legislative 
procedure  would  be  intolerably  slow  of  achievement ; 
or,  what  in  reality  amounts  to  much  the  same  thing, 
that  it  would  give  too  great  a  fixity  of  rates.  Much 
the  same  objection  must  lie  against  the  declaration  of  a 
just  rate  by  the  ordinary  processes  of  the  general  courts, 
even  if  anything  more  than  the  power  to  decide  that 
a  given  rate  is  not  just  be  conceded  to  the  courts. 
There  remains  then  only  the  general  possibility  of  an 
agency  whose  functions  would  resemble  in  some  measure 
the  judicial  and  which  might,  therefore,  be  called  a 
court,  but  which  more  properly  should  be  classed  among 
the  administrative  branches  of  government.  The  pre- 
cise character  of  this    administrative  agency  and   the 
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exact  powers  to  be  entrusted  to  it  could  not  well  be  de- 
termined in  advance  of  experience  ;  but  I  do  not  be- 
lieve that  we  should  go  far  astray  in  giving  approval  to 
an  agency  somewhat  like  the  Interstate  Commerce  Com- 
mission endowed  with  the  larger  authority  which  it  is 
just  now  proposed  to  confer. 

But  upon  all  matters  of  detail  there  may  be  honest 
and  perhaps  considerable  differences  of  opinion,  I  do 
not  see  how  anyone  who  understands  the  drift  of  senti- 
ment at  present,  not  only  in  the  United  States  but  all 
over  the  world,  can  hesitate  to  give  his  approval  to  some 
form  of  effective  governmental  control  of  the  railways. 
The  growing  determination  that  what  concerns  the 
vital  interests  of  all  shall  be  administered  in  such  way 
as  to  promote  the  welfare  of  all — the  growth  of  social- 
ism, if  you  wish  to  call  it  so — is  so  manifest  that  those 
who  are  reluctant  to  see  the  vast  capital  of  the  railways 
taken  over  outright  by  the  state  ought  to  be  among  the 
first  to  make  sure  of  a  compromise  while  yet  a  com- 
promise is  possible.  If  it  is  public  control  now,  it  may 
very  well  be  public  ownership  in  the  near  future. 

F.  B.  Thurber  :  I  have  been  a  student  of  the 
transportation  problem  for  thirty  years ;  first,  as  a 
shipper,  and  more  recently  as  president  of  the  U.  S.  Ex- 
port Association,  which  is  interested  in  widening  the 
markets  for  American  products.  When  I  began  I 
thought  I  knew  all  about  it.  Thirty  years  study  has 
taught  me  that  I  have  still  much  to  learn. 

In  this,  as  in  most  other  problems,  it  comes  down,  in 
the  last  analysis,  to  what  is  reasonable. 

The  suit  of  the  United  States  against  R.  D.  Wood  & 
Co.,  iron  pipe  manufacturers,   of   Philadelphia,  for  ac- 
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cepting  a  rebate  of  five  cents  per  loo  lbs.  on  15,000  tons 
of  iron  pipe  shipped  to  Winnipeg,  Manitoba  and 
against  certain  railroads  for  giving  it,  is  a  case  in  point. 

This  was  an  export  order  and  the  United  States 
wonld  not  have  got  the  business  unless  the  lower  freight 
rate  had  been  made.  Who  was  benefitted  by  this? 
American  labor  and  American  capital.  Who  was  in- 
jured? The  Scotch  or  English  manufacturers,  who 
would  otherwise  have  got  the  business. 

Let  us  take  another  case :  A  grain  merchant  in 
Chicago  receives  a  cable  offer  from  Liverpool  for  a 
cargo  of  wheat.  At  the  schedule  rate  of  freight  by  regu- 
lar lines  it  cannot  be  accepted.  The  grain  merchant 
goes  to  the  contracting  freight  agent,  shows  him  the 
offer  and  asks  for  a  cut  rate  which  will  enable  him  to 
get  the  businsss.  The  agent  sees  that  it  is  a  case  of 
necessity,  takes  the  risk  of  getting  a  low  ocean  rate  by 
a  tram  steamer  or  getting  the  regular  lines  to  pro-rate, 
and  names  a  through  rate  that  will  take  the  business, 
and  within  an  hour  acceptance  is  cabled,  and  the  United 
States  has  sold  a  cargo  of  wheat  instead  of  Argentine. 
If  the  rate-making  power  had  been  in  official  clamps,  it 
would  have  been  impossible  to  transact  this  business, 
because  of  the  delay  and  red  tape  which  would  have 
been  necessary — and  yet  our  well-meaning  President 
has  said  that  the  laud  rate  on  all  international  business 
must  be  rigidly  maintained. 

The  local  grain  merchant  on  the  seaboard  was  not 
injured  by  this  transaction,  and  so  long  as  his  rate  to 
the  seaboard  for  local  consumption  is  reasonable,  he  has 
no  reason  to  find  fault.  In  point  of  fact  his  rate  is  less 
than  one-half  that  of  other  principal  countries. 

Suppose  our  trans-continental  roads  wish   to  develop 
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the  market  in  the  Orient  for  Southern  cotton  or  Penn- 
sylvania iron,  by  making  a  cut  rate  to  the  Pacific  Coast 
on  some  special  transaction.  Is  it  reasonable  that  they 
should  not  be  permitted  to  do  so,  provided  that  the  same 
rate  is  open  to  all  under  similar  circumstances?  In 
the  intricate  play  and  interplay  of  competitive  forces  in 
modern  commerce  there  should  be  a  reasonable  elas- 
ticity. Let  the  highways  of  commerce  be  open  to  all 
upon  equal  terms  under  like  circumstances,  but  in  this 
age  of  steam  and  electrioity,  when  "  the  field  is  the 
world  "  in  commerce  as  well  as  in  religion,  we  should 
not  put  our  commerce  into  castiron  clamps. 

D.  C.  W.  Thom  :  The  most  heralded  plan  for  regu- 
lation would,  first,  very  greatly  reduce  wages  ;  secondly, 
cut  the  market  value  of  transportation  securities  ; 
thirdly,  destroy  an  appalling  amount  of  the  property  of 
the  farmers  and  inland  business  men  ;  and,  finally, 
would  shock  business. 

The  Constitution  empowered  the  Congress  "  to  regu- 
late commerce  among  the  several  states  "  and  to  estab- 
lish post  roads.  And  as  the  Congress  has  wisely  de- 
cided not  to  avail  itself  of  that  power  directly,  but 
rather,  by  means  of  private  initiative,  it  should  so  safe- 
guard its  exercise  that  the  smallest  or  the  weakest 
shipper  will  enjoy  as  favorable  a  rate  as  the  greatest  or 
strongest  shipper.  But  I  also  read  these  words  :  "  No 
state  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United 
States,  nor  shall  any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law  ".  There- 
fore, I  advocate  a  procedure  which  shall  safeguard  the 
interests  of  the  shipper  but  without  trenching  upon 
property  rights. 
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I  propose  essentially  three  things  : 

First.  Legalized  pooling  of  rates.  That  would 
permit  a  flexibility  which,  while  fostering  business, 
would  promote  such  a  well  digested  schedule  that  ap- 
peals from  it  need  seldom  occur. 

Secondly.  The  speedy  presentation  at  the  request  of 
an  investigating  Interstate  Commerce  Commission  by 
the  Department  of  Justice  at  its  own  cost  of  the  case  of 
any  complaining  shipper  for  prompt  and  final  decision 
so  far  as  it  concerns  damages  and  the  announcement  of 
a  fair  rate  before  such  one  as  it  chose  of  either  of  the 
United  States  Courts  immediately  subordinate  to  the 
Supreme  Court. 

Third.  Such  increase  of  the  personnel  of  the  said 
two  courts  as  might  be  necessary  to  speedily  handle 
any  new  business  resulting  from  rate  appeals. 

Adequate  relief  would  be  had  in  a  constitutional  way, 
and  every  shipper  would  be  guaranteed  an  equal  oppor- 
tunity. 

But  what  a  jumble  of  influences  would  be  upon  any 
body  of  men  who,  in  reaching  a  conclusion  upon  an 
appeal  rate  case,  would  be  called  upon,  to  investigate, 
to  declare  judicially  against  a  certain  rate,   to   legislate 

as  to'what  rate  should  be  established,   and  to  have  ap- 
plied the  rate  they  have  declared  proper. 

Such  administration  must  prove  unfair.  For  no  one 
small  body  of  men  can  hope  to  grasp  fairly  all  the  local 
conditions  needed  to  be  realized  before  a  sound  conclu- 
sion as  to  what  is  a  fair  rate  could  be  reached.  The 
inevitable  tendency  of  such  tribunals  is  to  establish  a 
fixed  rate  per  mile — your  distance  tariff.  The  history 
of  all  the  nations  shows  that.  Indeed,  whenever  a  small 
central  body  has  been  entrusted  with  the  establishing 
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of  rates,  you  promptly  get  a  lower  rate  and  very  soon 
a  low  and  a  distance  rate ;  for  the  lowest  rate  extant  in 
the  territory  in  question  is  taken  as  a  basis  practically 
regardless  of  conditions,  because  the  same  rate  per  mile 
for  hauling  the  same  goods  seems  on  its  face  so  fair  a 
proposition  that  the  tribunal's  decision  is  made  to  that 
effect.  In  the  United  States,  then,  we  would  expect 
that  an  Interstate  Commerce  Commission  in  making 
rates  would  bring  about  lower  rates  and  distance  rates. 

Put  that  into  effect.  The  railroad's  income  falls 
away.  The  wages  of  employees  suffer  first.  Would  it 
help  business  to  have  them  suffer  ?  And  would  it 
be  well  for  holders  of  transportation  company's  securi- 
ties to  suffer  too  ?  And  would  it  help  the  general  wel- 
fare of  this  country  to  have  a  farmer  or  a  business  man 
a  thousand  miles  from  a  suitable  export  market  kept 
from  his  fair  quota  of  business  because  the  cost  of 
raising  plus  the  fixed  rate  per  mile  of  freight  to  the 
export  market  prevented  his  competing  with  his  com- 
petitor who  was  only  one  hundred  miles  away  from  that 
market?  The  value  of  those  distant  farming  lands 
would  fall  off.  The  incidence  on  all  non-local  business 
would  be  similar. 

But  you  object,  saying  one  must  pay  the  penalty  of 
distance.  Since  the  vast  majority  of  American  citizens 
live  far  away  from  export  shipping  points,  why  should 
that  great  majority  wish  to  injure  themselves?  They 
do  not.  They  are  only  not  yet  aware  of  that  corolary 
of  the  Interstate  Commerce  plan.  So  much  for  that 
phase  of  the  question. 

Why  should  Congress  think  it  right  to  take  through 
arbitrarily  enforced  reduction  of  tolls  the  value  of 
private  property  it  had  called   into  being   through  the 
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granting  of  certain  rights?  That  is  what  is  really  pro- 
posed when  to  any  extent  beyond  seeing  that  a  definite 
piece  of  hauling  is  done  at  a  sound  rate  they  would  in- 
stitute an  executive  body  clothed  with  arbitrary  rate- 
making  powers  until  after  a  tedious  time  the  court  may 
correct  them. 

Justice  does  not  result  under  such  influences  from  a 
rate-making  commission.  But  there  is  one  place  where 
justice  does  customarily  result.  That  is  in  a  regular 
American  court.  For  the  freedom  that  is  predicated 
in  that,  for  the  business  growth  that  it  implies,  for  all 
the  thousand  benefits  that  would  flow  from  its  orderly 
application,  I  advocate  the  plan  I  have  stated  ;  for  in 
that  way  only,  it  seems  to  me,  can  the  people  obtain 
justice. 

H.  R.  Meyer  :  ^  I  beg  leave  to  reply  to  certain  criti- 
cisms made  b}^  Messrs.  Meyer  and  Fisher  upon  my 
book  upon  "  Government  regulation   of  railway  rates." 

As  to  the  statement  that  the  firm  of  von  Bolle  was 
stabling  1400  cows  in  Berlin  in  1902.  Upon  referring 
to  the  notes  which  I  used  in  the  preparation  of  my 
book,  I  find  that  I  had  before  me  the  following  facts, 
taken  from  Vierteljahreshefte  zur  Statistikdes  DeiitscJien 
Reichs^  Statistisches  Jahrbuch  f.  d.  Deutsche  Reich  and 
Preussische  Statistik.  The  number  of  cows  stabled  in 
Berlin  in  1883,  1892  and  1900,  was  respectively:  2584, 
5236  and  10,010.  There  were  indications  that  about 
70%  of  the  increaee  in  the  number  of  cows  between 
1892  and  1900  had  occurred  in  1898  to  1900.  On  the 
assumption  that  the  rate  of  increase  in    1898  to   1900 

1  Mr.  Meyer  did  not  recall  his  remarks  and  substituted  the  follow- 
ing for  them. 
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was  maintained  in  1900  and  1902,  there  would  have 
been  in  1902  no  less  than  12238.  Furthermore, 
the  article  in  the  Zeitung  d.  Vereifis  deiUscher  Eisen- 
bahtiverivaltungeti  stated  that  the  difficulty  of 
supplying  Berlin  with  milk  was  increasing.  Under 
the  circumstance,  I  felt  warranted  in  assuming  that 
he  was  correct  in  saying  that  the  firm  of  von  Bolle 
was  stabling  14,000  cows  in  Berlin.  It  was  not  incon- 
ceivable that  the  firm  in  question  should  have  practically 
a  monopoly  of  the  dairy  industry  within  Berlin. 

Subsequent  investigation  has  shown  me  that  there 
were  in  1902,  in  Berlin  :  9629  cows.  It  has  also  shown 
that  distant  regions  cannot  be  enabled  to  supply  milk 
for  the  daily  consumption  of  large  cities  unless  those 
distant  regions  have  the  advantage  of  the  American 
practice  of  group  rates.  In  1902,  no  less  than  18^^  of 
the  milk  supply  of  Berlin,  with  the  suburbs  of  Charlot- 
tenburg,  Schineberg  and  Rixdorf  was  produced  within 
those  cities,  by  11,431  cows.  Another  10^  was 
brought  in  by  wagon  ;  and  only  72  %  was  brought  in 
by  rail.  The  railway  department  had  in  force  milk 
rates  from  points  as  far  distant  as  194  miles.  But 
as  a  matter  of  fact  the  railway  departments'  rates  were 
practically  prohibitive  for  points  distant  more  than  75 
miles.  Not  less  than  98.65^  of  the  milk  carried  into 
Berlin  by  rail  was  shipped  not  to  exceed  75  miles  ; 
85.5^  was  shipped  not  to  exceed  50  miles;  and 
33*74%  was  shipped  not  to  exceed  25  miles. 

Mr.  Meyer's  criticism  that  I  had  attributed  to  M.  Col- 
sons's  "  Tarifs  et  transports  "  statements  not  to  be  found 
in  that  book,  if  well  founded,  is  to  be  attributed  to 
ignorance  on  my  part  of  the  rules  governing  the  prac- 
tice of  making  references.     At  the  close  of  the  chapter 
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on  France  I  made  a  reference  to  M.  Colson's  book,  in- 
tending to  indicate  that  in  that  book  the  reader  would 
find  a  wealth  of  facts  showing  the  discrimination  which 
exists  in  France  in  favor  of  districts  supplied  with 
waterways  as  against  districts  supplied  with  railways 
only.  I  regret  that  I  did  not  make  the  note  read  :  For 
instances  of  such  discrimination,  compare  C.  Colson  : 
"  Transports  et  tarifs^ 

Mr,  Willard  Fisher  regretted  that  he  had  found  me 
guilty  of  misleading  the  reader  by  stating,  in  the  course 
of  a  comparison  of  European  and  American  railway 
rates,  that  in  the  United  States  millions  of  bushels  of 
wheat  for  export  had  moved  to  the  seaboard  at  less  than 
1.5  mills  per  ton-mile.  Mr.  Fisher  said  the  statement 
was  misleading,  for  it  appeared  in  another  part  of  the 
book  that  the  rate  in  question  had  been  made  during 
a  rate  war.  On  p.  145  of  my  book  occurs  this  sentence  : 
In  the  United  States,  millions  of  bushels  of  wheat  for 
export  have  moved  to  the  seaboard  at  less  than  1.5  mills 
per  short  ton  mile,  and  probably  the  average  receipts 
for  grain  moving  to  the  Atlantic  seaboard  for  export 
are  nearer  2  mills  than  3  mills  per  short  ton  mile. 

B.  H.  Meyer  :  In  the  concluding  paragraphs  of  my 
paper  I  have  made  only  general  statements  regarding 
the  testimony  and  recently  published  book  of  the  pre- 
ceding speaker,  Mr.  Hugo  R.  Meyer.  I  assume  respon- 
sibility for  full  and  definite  proof  of  my  statements,  and 
in  due  time  I  hope  to  lay  before  members  of  the  Asso- 
ciation in  printed  form  more  definite  criticism  with  spe- 
cific references.  The  preceding  speaker  has  used  refer- 
ences in  a  manner  which  appears  to  me  to  be  unwar- 
ranted.      In   the   chapter   on    France,   for   instance,   he 
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makes  several  general  references  to  Colson.     The  refer- 
ence in  the  closing  paragraph  of  the  chapter  is  to  Colson, 
thus  tending  to  convey  the  impression  that  Colson  sup- 
ports his  (Mr.  H.  R.  Meyer's)  opinions.     This  particular 
volume  of  Colson's   embraces   about    700  pages,  and  it 
must  be  conceded  that  specific   references  should   have 
been  given.     In  a  number  of  places   in   this   volume, 
''Transports  et  tarifs;'  Colson  expresses  opinions  which 
are  exactly  the  reverse  of  the  dominating  opinions  of 
the  author,  and  in  one  place  where  Colson  speaks  of  the 
right  of  the  railway  companies  to  take  the  initiative  in 
making  rates,  and  the  power  of  the  minister  of  public 
works  to  approve  or  disapprove  such  rates,  he  describes 
this  arrangement  as  a  most  happy  one. 

Again,  we  have  all  heard  about  the  14,000  cows  which 
a  man  by  the  name  of  Bolle  is  said  to  maintain  in   the 
city  of  Berlin,  because  the  Prussian  railways  make  it  im- 
possible for  him  and  other  milk  dealers  to  secure  an  ad- 
equate  supply  of  milk  by  means  of  the  railways.     As  a 
matter  of  fact,  Bolle  has  not  a  single  cow  in  Berlin  and 
keeps  only  about  150  in  one  of  the  suburbs.     Further- 
more,  the  total  number  of  cows  in  Berlin  together  with 
the  adjacent  suburbs  is  very  much  less  than  14,000,  and 
according  to  the  statement   of   Bolle,  which    I   have  in 
writing,  there  is  no  causal  connection  whatever  between 
the  number  of  cows  in  Berlin  and  the  railway  rates  on 
milk.     Mere  coincidences   must   not   be  considered   as 
causal  relations.     There  are  many  other  factors  to  be 
considered  when  one  discusses  the  number  of  cows  kept 
in  Berlin  or  in  any  other  German  city.     Those  who  are 
familiar  with   German   life   know   very  well   how   fre- 
quently one  can  see  in  the  small  German  town  a  cow  or 
a  goat  feeding  upon  the  small  grazing  plots  connected 
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with  the  parcels  of  land  which  are  owned  by  day-labor- 
ers. One  may  say  that  it  is  a  national  custom  to  main- 
tain a  cow  or  a  goat  if  it  is  in  any  way  possible  to  do  so. 
It  remains  to  be  seen  to  what  extent  this  national  cus- 
tom influences  the  number  of  cows  which  are  kept  in 
the  large  cities  ;  but  this  subject  is  one  which  cannot  be 
pursued  further  here.  We  may  well  ask,  How  did  Mr. 
Hugo  R.  Meyer  happen  to  make  such  an  error, — an 
error  which  he  repeats  twice  in  his  book,  and  presents 
with  a  good  many  embellishments  in  his  testimony  be- 
fore the  senate  committee.  In  one  place  in  his  book, 
he  gives  as  his  authority  for  the  statement  regarding  the 
14,000  cows,  the  Zeitu7ig  des  Vereins  Deutscher  Eisen- 
bahnverwaltungen.  Fortunately,  I  had  been  a  reader 
of  this  paper  for  some  time  before  the  book  appeared, 
and  I  could  readily  refer  to  it.  The  article  referred  to 
discusses  the  history  of  the  development  of  the  milk 
traffic,  and  in  the  opening  paragraphs  the  author,  refer- 
ring to  the  great  development  of  the  milk  supply  for 
cities,  says,  in  an  entirely  casual  manner,  that  it  is  re- 
ported that  Bolle  has  14,000  cows  in  Berlin.  He  does 
not  give  this  as  a  fact,  but  merely  as  a  matter  of  hear- 
say, and  his  purpose  in  referring  to  this  report  is  to  illus- 
trate the  magnitude  of  the  dairy  business.  The  writer 
of  the  article  then  goes  on  to  sketch  the  development  of 
the  milk  business  and  the  milk  traffic  on  the  railways, 
stating  that  twenty  years  of  experience  in  dealing  with 
the  state  railways  has  resulted  in  the  needs  of  the  agri- 
cultural and  the  dairy  interests  having  been  met  in  a 
satisfactory  manner.  On  the  whole,  an  impartial  reader 
would  be  compelled  to  say  that  this  article  in  the  Zeitung 
was  appreciative  with  respect  to  the  services  rendered 
by   the  railways.     Mr.  Hugo  R.  Meyer   might   be  par- 


Government  Regulation  of  R'y  Rates — Discussion     in 

doiied  for  using  the  statement  contained  in  so  reliable  a 
paper  as  the  Zeitung^  although  very  few  members  of  the 
American  Economic  Association  would  have  the  cour- 
age to  draw  far-reaching  conclusions  on  the  basis  of 
newspaper  reports.  My  chief  objection,  however,  is  not 
that  the  author  of  the  book  uses  references  from  the 
Zeitimg^  but  that  the  Zeitting  and  other  references 
quoted  by  him  do  not  state  what  he  says  they  do. 

The  preceding  speaker  seems  to  ignore  the  very  im- 
portant fact  that  in  Prussia  all  proceedings  with  refer- 
ence to  railway  rates  are  published.  Everything  is  car- 
ried on  in  full  view  of  the  public  eye.  Suppose  we 
could  have  proceedings  in  the  United  States  similar  to 
this  !  Suppose  we  could  know  everything  that  is  said 
in  the  railway  offices  and  in  the  meetings  of  committees 
and  conferences  between  shippers  and  representatives  of 
the  railways  !  Suppose  we  could  have  an  official  report 
of  the  many  proceedings  connected  with  the  establish- 
ment of  the  percentage  grouping  or  basing  system  !  By 
collecting  the  expressions  of  the  discontented  made  be- 
fore these  many  different  committees,  or  in  different 
railway  offices,  and  skillfully  presenting  them  in  the 
form  of  a  brief,  as  the  preceding  speaker  has  done  with 
reference  to  the  Prussian  railways,  it  would  be  possible 
to  construct  a  railway  history  of  the  United  States 
which  would  make  us  appear  to  be  a  nation  of  an- 
archists. 

I  am  very  sorry  that  I  must  say  these  things,  but  cer- 
tain misleading  statements  have  been  spread  broadcast 
throughout  this  country,  and  I  feel  constrained  to  say  at 
least  this  much  in  this  place. 

The  subject  which  we  were  requested  to  discuss  by 
the  President  of  the  Association  was  the  public  regula- 
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tion  of  railway  rates,  and  not  an  accusation  or  defense 
of  the  Interstate  Commerce  Commission.  I  have,  there- 
fore, devoted  practically  no  space  to  the  Interstate  Com- 
merce Commission,  except  in  so  far  as  a  reference  to 
this  Commission  is  necessary  in  an  intelligent  discussion 
of  the  subject.  The  Interstate  Commerce  Commission 
needs  no  defense  at  my  hands.  Yet  I  wish  to  embrace 
this  opportunity  to  say  that,  taking  the  work  of  the 
Commission  from  the  time  of  its  organization  to  the  pres- 
ent, I  have  a  very  good  opinion  of  it.  I  cannot  share 
the  view  which  has  been  expressed  by  some  regarding 
the  alleged  deterioration  of  the  work  of  the  Commission, 
I  have  not  read  all  of  its  decisions,  but  I  have  read  care- 
fully the  great  majority  of  them,  and  I  do  not  hesitate 
to  say  that  the  decisions  of  the  last  five  years  compare 
most  favorably  with  the  decisions  of  the  first  five  years 
or  of  any  other  five  years  in  the  history  of  the  Commis- 
sion. 

I  yield  to  no  man  in  my  appreciation  of  what  the  great 
railway  leaders  of  the  country  have  accomplished.  We 
need  legislation,  not  for  the  most  of  them,  not  for  the 
many,  but  rather  for  the  few  who  fail  to  use  the  great 
power  which  is  vested  in  their  hands  in  accordance  with 
principles  of  justice,  and  who  through  the  misuse  of 
their  power  coerce  others,  who  would  voluntarily  do 
what  most  men  regard  as  right,  into  their  own  objec- 
tionable ways  of  conducting  the  transportation  business 
of  the  country.  This  is  why  we  need  additional  legis- 
lation. 


THE  CASE  FOR  MUNICIPAL  OWNERSHIP 

FREDERIC   C.    HOWE 

For  the  third  time  in  history  America  is  face  to 
face  with  a  struggle  for  democracy.  The  issue  is 
most  clearly  expressed  in  our  cities.  It  is  coming  to 
the  front  in  a  number  of  commonwealths.  It  is  severing 
party  ties  and  forecasting  a  new  political  alignment. 
The  new  democracy  is  laying  its  foundations  for  a  per- 
manent home.  It  is  adopting  measures  for  the  perma- 
nence of  its  control.  These  measures  are  direct  legis- 
lation through  the  initiative  and  referendum,  direct 
primaries,  and  municipal  home  rule.  These  are  the 
political  agencies  sought.  Municipal  ownership  is  but 
an  industrial  expression  of  democracy. 

And  the  question  is   not  so  much,  Do  we  believe  in 
municipal  ownership  ?     The  question  is  :  Do  we  believe 
m  democracy  ?     Do  we  really  want  a  government  of  the 
people,  with  all   of  its   possibilities  of  good   and  evil  ? 
A  government  gradually  broadening  the  significance  of 
liberty,    beyond    the    purely    personal   relations   of  the 
early  Bills  of  Rights  ?     And  in  passing  on  the  achieve- 
ments of  democracy,  it  is    necessary    to   bear   in    mind 
that  we    nowhere   have    a    representative  government. 
Democracy  enjoys  only   so    much    liberty  as   privilege 
permits  to  it.     Its  ideals  enter  legislation  only  in  so  far 
as    those    ideals   do     not    conflict     with    big    business. 
Democracy  has  been  drugged  by  those  interests  which 
are  constantly  struggling  for  its  control.     Even  in  those 
cities  where  the  greatest  achievements  have  been  made, 
the  community  has  been  divided  like  an   armed  camp, 
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and  its  energy  devoted  to  self-protection  rather  than  to 
the  accomplishment  of  a  definite  program. 

The  qnestion  ;  Does  municipal  ownership  pay  ?  is 
least  of  all  a  financial  one.  No  other  agency  of  govern- 
ment is  subjected  to  a  purely  commercial  test.  The 
motive  of  our  police,  fire,  health,  street,  park,  school 
and  library  departments  is  one  of  safety,  conveniene, 
comfort,  happiness.  Even  the  aitnual  deficit  in  the 
postal  department  is  willingly  borne,  because  the  social 
service  is  so  great.  The  real  test  of  municipal  owner- 
ship is  not  a  monetary  one  ;  not  the  relief  of  taxation  ; 
not  a  profit  or  loss  account ;  not  even  cheap  water,  gas 
or  electricity.     It  is  rather  one  of  higher  civic  life. 

But  measured  by  the  taxpayer's  standard,  municipal 
ownership  pays.  It  pays  in  water  ;  it  pays  in"  electric 
lighting ;  it  pays  in  municipal  markets  and  docks. 
Even  Cincinnati  has  made  a  splendid  financial  success 
out  of  the  Cincinnati  Southern  Railroad.  And  this 
success  has  been  achieved  in  the  face  of  the  fact  that 
our  cities  are  governed  by  the  big  privileged  interests, 
the  poison  of  whose  interference  extends  even  to  those 
departments  in  which  they  have  no  direct  pecuniary 
interest.  And  there  is  no  demand,  no  movement,  in 
any  of  our  cities,  for  a  return  to  private  ownership. 
The  water,  electricity,  and  gas  enterprises  are  as  sacredly 
held  as  are  the  schools,  the  parks,  the  police  and  fire 
departments.  This  at  least  is  the  democratic  test  of 
success  or  failure. 

Here  and  there  the  reports  of  experts  may  show  in- 
adequate provision  for  depreciation,  no  payment  for 
taxes  and  the  prevalence  of  the  spoils  system.  This  is 
particularly  true  of  electric  lighting.  But  it  must  be 
remembered  that  the  electric  lighting  plants  of  Detroit, 
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Chicago,  and  Allegheny  have  been  denied  the  right  to 
sell  light,  current  and  power  for  commercial  use.  They 
are  limited  to  public  lighting ;  they  are  denied  the 
most  profitable  source  of  revenue.  Even  in  the  face  of 
this  fact  it  is  claimed  that  the  total  saving  of  the  city  of 
Detroit,  including  lost  taxes,  was  $1,183,813  in  ten 
years  time,  through  the  public  ownership  of  the  electric 
lighting  plant.  The  system  was  opened  by  Mayor 
Pingree  in  1895.  ^^  the  lowest  bid  then  obtainable 
from  a  private  company,  on  a  ten-year  contract,  Detroit 
would  have  had  to  pay  for  lighting  $2,533,538.  Dur- 
ing this  period  the  total  outlay  on  the  public  plant  has 
been  but  $1,209,725,  which  includes  a  sum  of  $239,799 
for  depreciation.  The  average  cost  of  operation  for  ten 
years  has  been  but  $43  per  arc  lamp,  and  the  average 
total  cost  has  been  $65,  against  $102,  which  was  the 
best  price  obtainable  from  a  private  company.  Last 
year  the  operating  cost  was  reduced  to  $35  per  arc  lamp, 
while  the  total  cost  including  all  charges,  was  something 
less  than  $60. 

The  evidence  of  municipal  water  plants  is  much 
more  conclusive.  A  cursory  examination  seems  to  show 
that  municipal  ownership  has  justified  itself  here,  even 
on  the  the  commercial  side. 

The  city  of  Chicago  has  a  water  plant  whose  capital 
cost  is  $37,436,010.  The  plant  could  be  duplicated  to- 
day for  $25,000,000.  Its  outstanding  indebtedness  is 
but  $4,062,107.  The  net  profit  in  physical  property  is 
approximately  $21,000,000.  In  1904  the  gross  earnings 
were  $4,171,194,  and  the  operating  expenses  $1,736,846. 
The  gross  profits  amounted  to  $2,434,348.  Deducting 
$164,727,  the  interest  paid  out  of  earnings,  the  net 
profit  for  the  year  amounted  to  $2,269,621. 
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The  present  structural  value  of  the  Cleveland  Water 
Works  is  ^9,900,000.  The  indebtedness  of  the  plant  is 
but  $4,200,000.  The  net  assets  belonging  to  the  city, 
in  excess  of  the  obligations,  is  therefore  $5,700,000. 
The  gross  earnings  in  1904  were  $792,412.  The 
operating  expenses  in  the  same  year  were  $349,239. 
This  includes  a  large  sum  for  maintenance.  The 
interest  charges  paid  out  of  earnings  were  $154,595. 
The  net  earnings  in  excess  of  all  charges  were,  there- 
fore, $288,578.  In  addition  to  this,  the  city  supplies 
free  water  for  fire  and  police  purposes,  for  flushing  and 
cleaning  the  streets,  for  the  public  schools,  and  for  all 
other  agencies  whose  value  is  approximately  $250,000 
more. 

The  Detroit  Water  Works  are  valued  at  $7,836,601. 
Against  this  is  a  bonded  debt  of  but  $1,155,000.  The 
net  value  over  and  above  all  liabilities  is  $6,681,601. 
The  operating  receipts  for  1905  were  $589,955,  and  the 
operating  expenses  but  $170,131.  The  net  earnings  in 
excess  of  operating  expenses  and  interest  were  $359,884. 

The  statistics  of  the  Boston  plant  are  more  difficult 
to  ascertain,  as  the  city  only  owns  its  distributing  sys- 
tem. The  source  of  supply  is  controlled  by  the  Metro- 
politan Water  Board.  But  the  bonded  indebtedness 
against  the  Boston  plant  is  exactly  one-half  its  capital 
cost  and  the  operating  profits  within  the  city  in  1904 
were  slightly  in  excess  of  $2,000,000.  This  sum  was 
almost  equivalent  to  the  state  assessment  and  the 
interest  charges  to  be  paid  out  of  earnings. 

The  water  system  of  New  York  has  been  valued  at 
$125,000,000.  In  1903  there  was  an  indebtedness 
against  the  plant  of  $77,000,000.  The  cost  of  operation, 
of   maintenance   and   interest   charges  was    $5,200,000, 
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which  is  the  total  cost  of  the  water  supply  of  the 
metropolis.  The  annual  income  is  approximately 
$9,000,000,  and  the  difference,  amounting  to  $3,800,000, 
is  the  net  profit  to  the  city  from  operation.  The  net 
assets  owned  by  the  city,  in  excess  of  the  indebtedness, 
are  $48,000,000.  According  to  the  statement  of  Robert 
G.  Monroe,  the  Commissioner  of  Water  Supply,  Gas 
and  Electricity  under  the  Low  Administration  :  "  Had 
the  water  supply  been  in  private  hands,  financed  upon 
parallel  lines,  and  similar  business  methods  followed 
to  those  pursued  by  the  private  lighting  monopoly,  the 
citizen  of  New  York  would  be  paying  between  eighteen 
and  twenty  millions  yearly  for  water,  instead  of  between 
five  and  five  and  a  half  millions,  the  annual  cost  under 
public  ownership."  ^ 

Almost  every  large  water  plant  in  America  offers  in- 
disputable evidence  of  financial  success :  and  the  same 
is  generally  true  of  the  smaller  ones.  As  a  rule,  the 
public  plants  are  constructed  with  more  permanence 
than  are  the  private  ones.  Their  engineering  talent 
has  been  of  a  good  order  and  provision  for  the  future 
has  been  anticipated.  Private  plants,  on  the  other 
hand,  menaced  as  they  are  by  short  franchises  or  muni- 
cipal purchase,  have  been  unable  or  unwilling  to  meet 
the  financial  burdens  incident  to  securing  a  pure  and 
adequate  supply.  The  magnificent  plants  of  Boston, 
New  York,  Buffalo,  Cleveland,  Detroit,  Milwaukee,  and 
Chicago,  which  have  been  largely  constructed  out  of 
earnings,  and  which  have  been  projected  during  an  era 
of  very  general  municipal  incompetence,  form  a  standing 

1  Light  and  water  service  of  New  York,  The  International  Quarterly, 
October,  1905. 
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protest  against  the  suggested  incapacity  of  municipal 
enterprises.  Of  the  plants  in  smaller  towns,  the  same 
is  true.  Their  capital  expenditure  has  been  heavy  and 
the  administration  has  been  responsive  to  the  demands 
of  the  sanitary  authorities.  Many  of  them  have  in- 
troduced artificial  filtration  systems,  and  have  stamped 
out  typhoid  fever  and  similar  diseases  which  are 
traceable  to  impure  water. 

A  similar  showing  might  be  made  of  markets  and  of 
docks.  One  of  the  most  striking  examples  of  financial 
advantage  is  the  Cincinnati  Southern  Railway.  It  was 
constructed  at  a  cost  of  $18,000,000.  Its  present 
physical  value  is  very  much  more,  and  is  said  to  be 
close  to  $25,000,000.  It  is  leased  on  a  basis  which  will 
return  it  to  the  city  free  of  debt  in  little  more  than  a 
generation. 

I  do  not  care  to  dwell  on  the  financial  side  of  public 
ownership,  satisfactory  as  the  exhibit  seems  to  be. 
Experts  may  quarrel  over  these  figures,  for  they  are 
taken  from  official  sources.  But  it  is  self-government, 
not  dividends ;  political  morality,  not  cheap  service ; 
a  responsive  and  responsible  city  administration,  not 
relief  from  taxation,  that  is  involved. 

At  last  we  are  coming  to  shift  the  blame  for  the  cor- 
ruption of  our  cities.  Heretofore  it  has  been  attributed 
to  democracy  ;  to  the  spoils  system  ;  to  the  indifference, 
if  not  the  corruption,  of  the  voter.  We  have  been 
satisfied  with  the  surface  phenomena.  We  have''treated 
our  failures  as  the  failure  of  democracy.  But  we  do 
not  have  a  democratic  government.  What  we  really 
have  in  our  large  cities  is  a  business-men's  government, 
but  a  business-men's  government  rooted  in  privilege. 
Privilege    always    has    been  a  source    of    corruption. 
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Either  the  privilege  of  unjust  taxation,  or  the  privilege 
of  monopoly,  will  account    for  nine-tenths  of  the   cor- 
ruption   in    city,   county,   and   nation    during  the    last 
generation.     The  principal  agencies   in   our  cities  are 
the  franchise  corporations.     The  cause  of  their  activity 
is  a  desire  for  monopoly   uncontrolled   by  law.     Their 
privileges  are  secured  through  a  bargain  with   the    city 
or    the  state.     This   bargain  is   maintained   through  a 
partnership  with  the  party.     To  maintain  the  fruits  of 
monopoly  is  the  object  of  their  effort.     In  Republican 
states  and  cities  the  alliance  is  with    the   Republican 
party.     In  Democratic  states  and  cities  the  alliance  is 
with  the  Democratic  party.     In  most  states  and   cities 
privilege  is  bipartisan.     It   employs   both   parties.     In 
city  after  city  the  boss  is  but  the  agent  of  some  one   of 
the  public  service  corporations.     Through   this  agency 
the  big  privileged  interests  nominate   councilmen,    tax 
assesors,  and  taxing  officials.     The  thing  that  is  known 
as  the  system  is  the  offspring  of  these  interests,  united 
as  they  are  with  the  party  organization.     The  boss  has 
become  the  business  agent  of  privilege.     This  is   true 
of  Murphy  in  New  York,  of    Durham  in  Philadelphia, 
of  Cox  in    Cincinnati,    of  Butler   in   St.    Louis,  of  the 
Flinn-McGee  combination  in  Pittsburg.  The  millionaire 
boss  has  arisen,  not   through  petty  graft,   nor    through 
the  spoils  system,  nor  even  through  contracts  with   the 
city.     His  political  dominion,  as  well  as  his  wealth  has 
come  through  an  alliance  with  big  business  in  the  form 
of  franchises  and  tax  evasions. 

The  struggle  for  franchise  grants  is  the  underlying 
issue  in  every  election  in  New  York,  Philadelphia, 
Pittsburg,  Cincinnati,  Cleveland,  Toledo,  Chicago,  St. 
Louis,  Denver,  and  every  other  large  city  that  I  know. 
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It  is  disguised  under  party  names,  and  is  skillfully 
made  to  assume  misleading  issues.  But  the  real  motive 
is  a  business  one.  The  business  enterprises  are  grouped 
about  the  franchise  companies. 

No  satisfactory  data  are  available  for  determining 
the  value  of  such  franchises.  Here  and  there  incom- 
plete semi-official  investigations  have  been  made.  From 
these  investigations  it  appears  that  the  value  of  such 
privileges  is  almost  fabulous.  The  franchises  of  New 
York  are  estimated  to  be  worth  $450,000,000.  In  1903 
they  were  appraised  for  taxation  at  $235,184,325.  In 
the  city  of  Toledo,  Ohio,  $23,000,000  of  stock  and 
bonds  were  issued  upon  a  street  railway  system  whose 
physical  value  was  not  in  excess  of  $5,000,000  and 
whose  franchises  begin  to  expire  in  1910.  Some  years 
ago  the  value  of  the  physical  property  of  the  seven 
traction  companies  in  the  city  of  Chicago  was  appraised 
at  $44,932,011.  The  then  market  value  of  the  securi- 
ties issued  upon  these  franchises,  a  considerable  portion 
of  which  have  already  expired,  many  of  which  are  in 
litigation,  and  all  of  which  are  under  danger  of  con- 
demnation by  the  city,  amounted  to  $120,235,539.  Mr, 
Clarence  Darrow  has  estimated  the  value  of  the  stock 
and  bonds  upon  the  street  railways  of  the  city  alone,  at 
$150,000,000,  measured  by  the  rate  of  dividends,  and 
the  total  amount  of  the  tangible  property  at  very  much 
less  than  $35,000,000.^  The  franchises  of  the  traction 
companies  alone,  therefore,  are  worth  in  excess  of 
$115,000,000.  This  is  more  than  three  times  the  total 
bonded  indebtedness  of  the  city.  It  is  this  treasure 
that  the  city  is  fighting  for,  and  has  been  for  ten  years. 

'  The  Chicago  traction  question,  International  Quarterly ,  October, 
1905- 
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It  is  these  privileges  that  men  gamble  for.  The 
cards  are  the  parties,  the  winnings  are  franchises,  and 
the  stakes  which  are  played  are  our  institutions.  It  is 
this  that  invites  corruption.  The  power  of  Tammany 
Hall  comes  almost  exclusively  from  the  public  service 
corporations.  They  are  the  real  enemies  of  reform. 
The  same  is  true  of  Philadelphia,  as  it  is  of  almost 
every  large  city  in  the  country.  The  means  employed 
are  bribery,  party  tyranny,  campaign  contributions, 
and  public  sentiment,  as  made  by  the  agencies  con- 
trolled by  privileged  interests.  Even  the  tax  eva- 
sions are  of  imperial  proportions.  Prior  to  the  pas- 
sage of  the  Ford  Franchise  Bill  they  amounted  to  over 
$3,000,000  a  year  in  New  York  City  alone.  But  the 
evil  influence  of  privilege  is  not  confined  to  the  city. 
It  extends  to  the  state  at  large.  It  is  necessary  to  con- 
trol the  assembly  in  order  to  prevent  adverse  legisla- 
tion, to  control  taxation,  to  prevent  municipal  owner- 
ship. This  necessitates  constant  interference  in  state 
affairs.  In  many  states  it  has  involved  the  election  to 
the  United  States  Senate  of  discredited  men.  From 
this  point  of  vantage,  privilege  is  able  to  make  use  of 
the  party  machinery,  and  through  federal  patronage  to 
control  the  primaries  and  conventions.  Thus  it  is  that 
the  entire  system  of  government  is  corrupted.  For  as 
the  big  business  interests  are  driven  out  of  the  city, 
they  retreat  to  the  state,  and  from  the  state  ascend  to 
the  Capital  at  Washington. 

But  positive  corruption  is  not  all.  This  is  but  a 
fraction  of  the  price  we  pay.  The  unseen  influences 
are  equally  bad.  The  persistence  of  party  allegiance  is 
largely  traceable  to  the  voice  of  privilege,  which,  con- 
trolling the  press  and  the  agencies  of  expression,  make 
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use  of  obsolete  party  claims  for  the  obstruction  of  inde- 
pendent voting.  Independence  in  local  affairs  would 
be  easy  of  achievement  were  it  not  for  the  campaign 
contributions  and  class  spirit,  which  are  involved 
wherever  franchise  interests  are  at  stake. 

It  is  this  fact  that  deprives  reform  of  the  best  talent 
of  the  community.  Interwoven  as  privilege  is  with 
banking  and  business  interests,  with  the  bench  and  the 
bar,  the  press  and  the  pulpit,  city  administration  is 
bereft  of  those  most  competent  to  carry  it  on.  Democ- 
racy is  deprived  of  its  natural  leaders.  For  the  stock- 
holder, the  banker,  the  lawyer,  and  the  well-to-do 
classes  generally  find  their  patriotism  and  their  pocket 
at  war.  In  consequence  it  is  almost  impossible  to 
enlist  these  classes  in  any  reform  movement. 

The  extent  to  which  this  is  true  was  seen  in  the  recent 
uprising  in  Philadelphia.  In  spite  of  the  aroused  public 
sentiment,  the  committee  was  forced  to  admit,  in  its 
humiliation,  that  in  all  the  vast  city  of  Philadelphia  it 
was  difficult  to  secure  one  first-class  lawyer  who  would 
permit  himself  to  be  retained  by  the  people. 

It  is  this  that  has  forced  democracy  to  find  its  leaders 
among  men  whose  previous  training  is  adequate  for  the 
large  issues  of  municipal  administration.  And  we  can- 
not reclaim  the  better-to-do  class  to  public  affairs  until 
we  unite  its  purse  with  its  civic  interest.  We  cannot 
hope  for  good  government  while  the  prizes  of  life  are 
to  be  gained  in  antagonism  to  good  government.  Re- 
form is  not  retarded  by  the  unwillingness  of  democracy 
to  accept  it  ;  it  is  palsied  by  the  alienation  of  those  best 
fitted  to  serve  the  community.  I  am  convinced  that 
thousands  of  men  would  gladly  serve  their  city  were 
their  talents  free  from  allegiance  with  private  interests. 
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Such  service  can  only  be  secured  through  a  change 
in  our  attitude  of  mind.  The  program  of  bettering 
politics  by  bettering  men  is  only  possible  when  the 
desire  for  commercial  gain  and  the  fear  of  social  ostra- 
cism is  lifted  from  men's  minds.  And  this  can  be  most 
readily  achieved  through  municipal  ownership. 

Public  control  of  private  monopoly  is  the  only  alter- 
native to  public  ownership.  Competition  has  every- 
where failed,  and  of  necessity  will  continue  to  fail.  It 
inevitably  results  in  combination.  Under  a  policy  of 
regulation,  the  power  must  be  lodged  either  with  the 
city  or  the  state,  with  the  town  council  or  in  a  supervi- 
sory commission.  Both  policies  have  already  been  ex- 
tensively tried.  For  years  our  cities  have  endeavored  to 
correct  the  abuses  of  excessive  charges  and  indifferent 
service.  It  is  this  that  produces  corruption.  It  is  not 
only  the  desire  for  franchises  ;  it  is  the  necessity  of  be- 
ing free  from  interference  that  keeps  the  franchise  cor- 
poration in  politics  even  after  a  franchise  has  been 
secured.  Tax  officials  must  be  controlled,  aldermen, 
directors  of  public  works,  and  mayors  must  be  restrained. 
There  are  constant  extensions  to  be  obtained,  together 
with  permits  for  street  openings,  while  bad  service  must 
not  be  interfered  with.  It  is  the  policy  of  regulation 
that  explains  the  persistent  influence  of  franchise  inter- 
ests in  local  politics. 

But  even  were  this  not  true,  regulation  is  practically 
impossible.  The  award  of  a  commission,  the  decision 
of  the  council,  is  but  the  beginning  of  a  contest.  It  is 
then  transferred  from  the  city  to  the  courts,  with  all 
their  vexatious  delays.  Litigation  may  be  prolonged 
for  years,  and  the  probability  is  strong  that  the  attempted 
regulation  will  be  found  to  be  unconstitutional.    In  the 
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city  of  Cleveland  a  controversy  with  the  street  railway 
company  was  prolonged  for  years.  The  city  now  has  a 
half-dozen  cases  in  the  courts.  In  Detroit,  Milwaukee 
and  Indianapolis  efforts  to  reduce  street  railway  fares 
was  carried  into  the  federal  courts,  and  their  determina- 
tion long  delayed.  In  each  one  of  these  instances  the 
courts  decided  that  the  regulation  was  in  violation  of 
some  vested  right  or  privilege. 

The  alternative  of  state,  as  opposed  to  municipal  reg- 
ulation, has  been  tried  in  Massachusetts.  A  similar  law 
was  recently  passed  in  New  York.  Such  measures  but 
shift  the  controversy  from  the  city  to  the  state,  from 
the  council  to  the  legislature.  In  the  choice  of  members 
of  the  commission  the  franchise  interests  always  manage 
to  make  their  voices  heard.  In  commenting  upon  the 
law  of  the  latter  state  creating  the  gas  and  electric  com- 
mission, the  Citizens'  Union  of  New  York  City  said  : 

"Moreover  the  commission  is  likely  in  years  to  come 
to  prove  merely  political,  and  will  probably  become  a 
safeguard  to  the  corporation  rather  than  a  protection  to 
the  public." 

A  score  of  states  have  vainly  attempted  to  regulate 
the  railways.  The  opponents  of  federal  railway  control 
are  to-day  pointing  to  the  failures  of  such  attempts,  as 
well  as  of  the  Interstate  Commerce  Commission,  as  a 
reason  why  further  regulation  is  futile.  For  twenty 
years  regulation  by  city,  state,  and  nation  has  been 
attempted  with  such  a  general  confession  of  failure  that 
in  any  other  matter  we  would  be  ready  to  admit  its 
futility. 

As  a  matter  of  fact,  regulation  is  impossible.  It  in- 
volves dual  control.  The  community  is  ignorant  of  the 
company's  conditions,  and  has  no  means  of  enforcing  its 
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authority.  The  conflict  of  interest  is  so  great  that  the 
most  insignificant  demands  are  only  conceded  after  an 
exhausting  contest.  Moreover,  only  by  experiment  can 
the  city  determine  what  can  be  done.  And  monopoly 
dares  not  experiment.  Monopoly  is  always  indolent.  It 
is  always  unwilling  to  move.  Its  stock-jobbing  interests 
have  become  paramount  to  its  industrial  functions.  For 
this  reason  it  cannot  permit  any  public  regulation  nor 
experiment  of  its  own  volition,  because  of  the  fear  of 
disturbing  the  value  of  its  securities,  which  have  be- 
come the  best  of  banking  collateral.  It  is  this  fact  more 
than  any  other  that  explains  the  reactionary  attitude  of 
monopoly  interests.  Their  industrial  functions  have 
become  subordinate  to  their  stock-jobbing  possibilities. 

Even  in  Great  Britain,  where  the  street  railway,  gas, 
electric  lighting  and  telephone  undertakings  are  subject 
to  a  supervision  which  is  most  careful  and  exacting, 
regulation  has  been  abandoned  for  ownership.  Parlia- 
ment has  protected  the  public  in  every  way.  Rates  of 
fare,  prices  for  gas  and  electricity  have  been  fixed  by 
law  ;  the  method  of  construction  is  supervised,  as  is  the 
service  to  the  community.  Annual  reports  are  required 
to  be  published,  and  the  Board  of  Trade  and  Local  Gov- 
ernment Board  have  ample  powers  of  investigation. 
Even  with  such  oversight,  the  tramways,  electricity  and 
water  supplies  have  been  all  but  universally  taken  over 
by  the  cities,  while  250  gas  plants  have  been  either  ac- 
quired from  private  companies  or  erected  by  the  towns. 
All  over  the  United  Kingdom  (in  the  face  of  the  most 
perfectly  adjusted  system  of  regulation)  private  owner- 
.ship  is  being  abandoned. 

The  alternative,  with  us,  is  not  public  regulation  or 
public  ownership  ;  it  is  unregulated  private  monopoly 
or  public  ownership. 
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As  to  many  of  these  things  most  men  will  agree. 
The  showing  of  public  ownership  in  water  and  markets, 
and  to  a  considerable  extent  in  gas  and  electricity,  is  at 
least  creditable.  The  indictment  of  privilege,  of  the 
franchise  corporation,  of  big  business  has  gone  unchal- 
lenged. The  condition  of  our  cities — on  the  one  hand, 
unorganized  democracy  ;  on  the  other,  the  natural  lead- 
ers fighting  for  the  control  of  the  city,  ofttimes  uncon- 
scious of  the  cause  of  the  alignment — is  a  condition  too 
universal  to  be  questioned.  And  the  failures  of  regula- 
tion, like  the  Blue  Laws  of  our  cities,  fill  the  statute 
books  of  our  state. 

The  question  to  be  considered  is,  are  conditions 
due  to  ignorance,  indifference,  and  inherent  defects 
defects  of  popular  government,  or  are  they  the  natural 
and  inevitable  consequences  of  an  industrial  policy?  Is 
correction  to  come  through  better  men  or  better  institu- 
tions? Is  the  evil  personal,  or  is  it  economic?  Is  relief 
to  be  found  through  wiser  franchises  and  further  regu- 
lation, or  by  the  destruction  of  privilege,  and  the  re- 
moval of  temptation  through  public  ownership  and  ope- 
ration ?  Some  of  the  gains  of  ownership  are  certain, 
some  are  merely  conjectural.  It  is  necessary  to  measure 
the  cost  as  well  as  the  gain. 

There  can  be  no  question  but  that  municipal  owner- 
ship will  remove  the  most  tempting  stakes  from  the 
public  gaming-table.  It  will  take  the  big  privileges 
out  of  city  politics.  It  will  free  the  city  from  class 
antagonism,  and  relieve  reform  of  its  heaviest  burden. 
Under  municipal  ownership  there  will  be  no  readily 
organized  class  wanting  bad  government.  This  union 
of  all  classes  for  good  government  is  habitually  ignored 
in  the  discussion  of  the  question.     But  it  is  the  biggest 
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factor  in  the  case.  Today  the  influential  classes,  the 
classes  which  combine  the  talent  and  the  influence,  the 
classes  which  control  the  press  and  public  opinion,  are 
either  actively  engaged  in  promoting  bad  government, 
or  are  hostile  to  reform.  Under  municipal  ownership 
they  will  be  free  to  work  for  the  city.  The  press  will 
be  ready  to  criticise.  A  contest  for  good  government 
will  be  substituted  for  a  contest  for  privilege.  Under 
municipal  ownership  unorganized  democracy  will  be 
allied  with  intelligent  leadership.  And  no  corrupt  ad- 
ministration could  long  maintain  itself  in  office  against 
such  a  coalition.  Today  reform  movements  are  con- 
spicuously wanting  in  big  business  and  professional 
men.  There  is  an  antagonism  between  their  citizen- 
ship and  their  business.  Moreover,  with  the  franchise 
question  removed,  the  so-called  respectable  eleilient 
would  be  free  to  enter  politics  ;  free  to  enter  the 
council  ;  free  to  serve  the  city's  interest ;  free  to  work 
for  good  government.  We  cannot  possibly  measure 
this  gain.  Our  entire  political  system  is  poisoned  by 
the  present  conflict  of  interest.  With  this  conflict  re- 
moved, the  schism  which  now  divides  our  communities 
will  be  removed,  and  the  very  motives  which  now  ally 
the  talent  of  the  city  with  bad  government  will  then 
identify  it  with  good  government. 

There  would  still  remain  the  private  contractor  and 
the  spoils  system.  Many  persons  otherwise  ready  for 
municipal  ownership  are  fearful  of  the  municipal  em- 
ployee. Mr,  Robert  G.  Monroe,  speaking  of  the  spoils 
system  in  New  York  says  : 

"  Neither  has  New  York's  municipal  water  supply 
proved  a  political  menace.  Surely  to-day  it  is  neither 
a  pregnant  source  of  official  corruption    nor  a  potent 
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adjunct  to  any  political  machine.  Under  the  civil 
service  laws,  municipal  employees  are  practically  less 
subject  to  political  control  than  the  employees  of  the 
average  public  service  corporation,  which  is  constantly 
compelled  to  make  and  give  places  to  political 
workers."  ' 

This  statement  will  be  corroborated  by  almost  any 
one  familiar  with  the  average  city.  Is  it  possible  for 
us  to  compare  the  water  supply,  which  the  city  owns, 
with  the  gas  and  street  railway  system,  which  it  does 
notown?  We  can  judge  for  ourselves  which  is  more 
active  in  politics ;  which  maintains  the  lobby  in  the 
council  chamber  and  at  the  legislature ;  which  divides 
the  community  and  contributes  to  campaign  funds. 

It  is  possible  that  we  have  shifted  the  emphasis  in 
our  efforts  for  the  merit  system.  We  have  insisted  that 
civil  service  reform  should  precede  public  ownership ; 
that  the  spoilsmen  must  first  be  exiled  before  democ- 
racy can  be  trusted  with  further  undertakings.  As  a 
matter  of  fact,  the  spoils  system  is  a  symptom  of  other 
conditions.  It  is  a  result  and  not  a  cause  of  bad  gov- 
ernment. It  persists  because  of  the  abstention  of  the 
city  from  big  enterprises.  It  is  a  result  of  economic 
causes,  not  of  democracy. 

Under  public  ownership  the  spoils  system  could  not 
long  remain.  All  classes  would  unite  in  demanding  its 
abolition.  We  would  not  tolerate  the  sacrifice  of  our 
comfort  and  convenience  from  official  rotation.  This 
is  the  history  of  Civil  Service  Reform  in  the  Federal 
Service,  as  well  as  in  the  police  and  fire  departments  of 

'  Light  and  water  service  in  New  York,  The  International  Quar- 
terly, October,  1905,  p.  33. 
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our  cities.  No  administration  could  long  defy  public 
opinion  which  sought  thus  to  perpetuate  itself  in  office. 
It  would  be  subject  to  hourly  inspection.  It  would  be 
under  constant  surveillance.  Even  with  all  of  the  big 
services  municipalized,  the  public  employees  would  not 
equal  ten  per  cent,  of  the  voting  population.  And  no 
administration  would  dare  to  sacrifice  the  convenience 
or  safety  of  the  public  undertakings.  We  have  seen 
this  in  New  York  where,  even  during  the  worst  years 
of  the  Tammany  regime,  the  railways  of  the  Brooklyn 
Bridge  were  free  from  the  spoilsmen.  Under  municipal 
ownership  all  classes  would  be  able  to  protest  effectively 
at  the  polls. 

Nor  is  this  all.  Under  municipal  ownership  a  co- 
ordinated administration  of  public  affairs  would  be 
possible.  Transit,  water,  gas,  electricity,  and  power 
could  be  supplied  with  a  single  purpose  of  promoting 
the  public  convenience.  A  single  agency  would  control 
the  streets.  Far-sighted  construction  work  could  be 
laid  out.  Subways  could  be  built  to  serve  a  variety  of 
purposes.  The  city's  growth  could  be  anticipated  with 
the  wisdom  of  a  contractor  erecting  a  building.  There 
would  then  be  no  conflict  of  interests.  An  example  of  this 
is  seen  in  the  new  King's  Way,  laid  out  by  the  London 
County  Council  from  Southampton  Row  to  the  Strand. 
It  was  built  from  the  bottom  up.  Subways  for  the 
street  railways  underlie  the  center  of  the  street,  while 
on  either  side  sewers  and  immense  conduits  were  built 
for  taking  care  of  water,  gas,  electricity,  telephones  and 
other  services. 

But  the  great  gain  from  municipal  ownership  is  a 
communal  one.  A  conscious  city  policy  would  then  be 
possible.     The  problem  of  the  slums  would  be  open  to 
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correction  if  not  cnre.  A  far-sighted  program  of  transit 
would  enable  the  city  to  disperse  its  population  into 
the  country  and  provide  it  with  rapid  and  easy  access 
to  work,  A  similar  program  would  be  possible  in 
water,  gas,  electric  light  and  power.  Public  conveni- 
ence could  be  promoted  through  the  substitution  of 
gas  and  electricity  for  heating  and  power.  The  condition 
of  the  poor  would  be  improved  and  the  morals  of  the 
city  generally  elevated.  This  has  been  the  policy  of 
the  British  city.  Street  railway  fares  have  been 
greatly  reduced.  They  now  average  in  the  neigh- 
borhood of  zyi  cents,  and  oftentimes  less.  Gas  is 
sold  at  from  40  to  70  cents  per  thousand  cubic  feet, 
while  electricity  is  furnished  at  a  price  which  makes  it 
available  to  all  classes.  By  the  cheapening  of  these 
services  the  burdens  of  the  very  poor  can  be  relieved. 
And  it  need  not  be  argued  that  transit,  light,  and  water 
have  become  primary  necessities  which  must  be  satis- 
fied before  any  other  activity  is  possible.  Next  to  rent, 
they  are  the  heaviest  item  in  the  domestic  budget. 

We  cannot  have  a  conscious  city  policy  until 
this  is  done  ;  we  cannot  build  and  plan  for  an  organized 
life.  To-day  all  our  strength  and  talent  is  devoted  to 
protection.  Our  cities  are  in  a  state  of  armed  resistance. 
In  consequence  all  other  issues  and  all  other  matters 
are,  of  necessity,  pushed  into  the  background.  Nor  can 
we  plan  a  city  with  this  dual  control.  We  are  as 
helpless  as  a  builder  whose  elevators,  plumbing,  and 
lighting  are  in  the  hands  of  outside  and  hostile  interests. 

These  are  some  of  the  gains.  They  are  by-products  of 
the  greater  gain  which  would  follow  from  an  awakened 
public  interest.  We  have  assumed  that  good  govern- 
ment would  come  from  little  government ;  that  the  less 
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the  city  undertook,  the  better  would  be  its  performance. 
We  have  sought  to  improve  the  personal  before  we  cor- 
rected the  economic  evils.  We  have  reversed  the  rules 
of  life  in  the  discussion  of  this  question.  In  my  opinion, 
good  government  will  come  with  more  government. 
Efficient  administration  and  honest  administration  will 
come  when  the  city  does  so  much  for  its  people  that 
their  intesest  and  affection  will  be  awakened  thereby. 

A  city  with  big  interests  will  invite  big  men  to  serve 
it.  Men  of  talent  will  not  accept  a  post  which  is  shorn 
of  power.  And  under  public  ownership  the  big  men 
will  be  free  to  enter  politics.  Today  they  are  excluded 
by  adverse  pecuniary  or  class  interests.  They  are  alien- 
ated even  from  reform  organizations.  The  banker  and 
the  broker,  the  bench  and  the  bar,  the  press  and  the  pul- 
pit, all  express  a  distrust  of  democracy,  which  is  really 
a  fear  that  their  privileges  will  be  endangered.  Con- 
sider for  a  moment  the  change  which  would  result  in 
public  opinion  if  the  franchise  corporations  of  New  York 
and  Chicago  were  in  the  hands  of  the  city.  From  what 
source  could  corrupt  funds  come ;  from  what  section  of 
the  press  would  the  machine  be  supported  ;  from  what 
class  would  the  boss  receive  his  approval ;  by  whom 
would  the  party  be  divided  ?  Then  the  press  would  de- 
mand honest  and  efficient  administration  with  one  voice  ; 
the  big  financial  interests  would  throw  their  backing  to 
the  Citizen's  Union  and  the  Municipal  Voter's  League ; 
the  East  Side  would  have  as  its  ally  Wall  Street  and 
the  press.  Organized  class  antagonism  would  tend  to 
disappear,  for  no  interest  would  remain,  save  the  crim- 
inal class  and  the  spoilsmen,  whose  interest  was  antago- 
nistic to  good  government.  Reform  would  become  pop- 
ular.   The  model  character  would  come  in  as  a  matter 
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of  course.  The  spoils  system  would  fiud  difficulty  in 
surviving  a  single  session  of  the  legislature.  Other  de- 
partments of  the  city  would  be  toned  up,  for  even  the 
schools,  the  libraries,  the  parks,  the  public  health  and 
fire  departments  are  sacrificed  through  the  organization 
which  is  maintained  for  the  control  of  the  other  depart- 
ments of  the  government.  This  is  the  testimony  of 
Great  Britain.  The  renaissance  of  her  local  government 
is  said  to  date  from  the  big  undertakings  which  her  cities 
have  assumed. 

Municipal  ownership  is,  therefore,  not  an  isolated 
issue.  It  is  not  a  question  of  cheaper  or  better  service  ; 
it  is  a  question  of  self-government ;  of  government  by 
the  people  rather  than  government  by  privilege.  It  is 
but  a  cross-section  of  the  same  contest  that  is  being 
waged  at  Washington  ;  that  has  been  disclosed  in  state 
after  state  and  city  after  city.  It  is  the  struggle  of 
democracy  seeking  to  divorce  itself  from  a  privileged 
class. 


MUNICIPAL  OWNERSHIP 

WTNTHROP   M.  DANIEI,S 

The  present  is  in  many  respects  an  opportune  mo- 
ment to  enlist  recruits  under  the  banner  of  municipal- 
ization. The  many  recent  exposures  of  criminal  con- 
spiracies of  corporation  managers  and  promoters  who 
have  long  masqueraded  as  business  men  have  fairly 
whetted  the  public  appetite  for  municipal  experiment- 
ation. Moreover  one  must  be  peculiarly  slow  of  heart 
not  to  perceive  that  the  air  just  now  is  vibrant  with 
keen  hopes  of  restoring  to  our  democracy  in  city  and 
state  something  of  its  original  vigor.  Among  the  ex- 
ponents of  this  wholesome  political  reaction  are  found 
many  who  advocate  municipal  ownership  and  operation 
as  the  surest  means  of  purifying  our  municipal  politics. 
Whereas  the  plea  for  municipalization  was  formerly 
based  on  the  ground  of  protecting  the  citizen's  pocket ; 
it  is  now  urged  as  the  only  adequate  guarantee  of  hon- 
esty in  city  politics.  I  desire  merely  to  point  out  in 
passing  that  this  plan  of  driving  private  corporations 
entirely  out  of  city  politics  by  entrusting  to  the  city  the 
direct  administration  of  public  service  enterprises  is  a 
remedy  whose  logical  application  reaches  far  beyond  the 
municipal  domain.  The  possible  betrayal  of  the  public 
interest  is  not  confined  to  the  corrupt  grants  of  fran- 
chises by  city  governments.  Not  a  tariff  measure  is 
framed  by  Congress,  not  an  appropriation  bill  is  jjassed, 
not  a  contract  is  awarded  by  federal,  state,  or  local  gov- 
ernments where  the  same  possibility  of  evil  does  not 
lurk.  A  consistent  extension  of  this  doctrine  would 
charge  these  branches  of  the  government  with  an  infin- 
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itude  of  industrial  tasks,  to  preclude  the  chance  that  they 
may  violate  their  trusts  at  the  instigation  of  dishonest 
corporations. 

I  do  not  deny  the  transcendent  importance  of  the  po- 
litical phase  of  this  issue,  if  once  its  necessity  is  con- 
vincingly established.  But  pending  a  decision  upon  the 
political  issue,  I  desire  to  signalize  the  far-reaching 
character  of  the  economic  aspect  of  the  case.  There  can 
be  no  doubt  that  when  a  city  undertakes  an  industrial 
enterprise,  the  financial  test  of  its  affording  the  service 
at  a  self-sustaining  price  is  a  narrow — in  some  instances 
even  a  misleading — test  of  the  success  of  the  experi- 
ment. Without  subscribing  to  the  paradox  that  "  the 
desirability  of  municipal  trading  is  actually  in  inverse 
ratio  to  its  commercial  profitableness,"  there  is  much 
truth  in  the  other  contention  that  "  the  balance  sheet  of 
a  city's  welfare  cannot  be  stated  in  figures," — or  in  fig- 
ures alone.  The  character  of  the  service  rendered,  the 
comparative  price  at  which  it  is  furnished,  the  prompt 
suiting  of  service  to  the  changing  needs  of  the  people, 
the  prompt  introduction  of  improved  material  apparatus, 
and  the  search  for  new  expedients,  to  say  nothing  of  the 
wider  range  of  healthful  social  changes,  if  any,  must  all 
be  weighed  in  balances  with  other  weights  than  dollars. 
But  granting  all  this,  I  still  contend  that  our  somewhat 
matter-of-fact  electorate  will  wisely  insist  on  attaching 
primary  importance  to  this  consideration  : — is  the  city 
able  to  render  equally  efiicient  service  as  a  private  cor- 
poration at  a  really  self-sustaining  price  lower  than  can 
be  expected  from  the  private  corporation  ?  That  this 
is  the  first  and  most  serious  question  with  the  reflective 
American  citizen  is  handsomely  exemplified  in  my  op- 
ponent's   recent    book,  "  The  city,  the  hope  of  democ- 
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racy."  After  his  enlivening  analysis  of  the  cause  of  our 
political  ills,  he  discovers  in  municipal  ownership  the 
way  out,  and  thereafter  immediately  entitles  his  next 
chapter  "  Does  municipal  ownership  pay  ?  "  It  is  to  a 
consideration  of  the  evidence  on  this  point  that  I  would 
direct  attention. 

When  we  remember  that  the  whole  urban  population, 
and  not  any  special  class  of  that  population,  is  our  cli- 
ent ;  that  the  industrial  functions  to  be  assumed  are  not 
the  hereditary  functions  of  civil  government ;  that  the 
investment  to  be  made  will  reach  literally  into  the 
thousands  of  millions  ;  and  that  ill-success  will  be  regis- 
tered in  heavier  taxes  and  damaged  public  credit,  a  very 
strong  preponderance  of  evidence  ought  to  be  forthcom- 
ing that  such  enterprises  will  pay  before  we  advise  the 
assumption  of  the  risk.  What  is  the  character  of  the 
evidence  offered  in  support  of  this  claim  ?  My  oppo- 
nent, in  the  chapter  previously  mentioned,  is  content  to 
rest  his  case  for  the  financial  success  of  municipal  trad- 
ing upon  the  experience  of  Great  Britain,  and  chiefly 
upon  the  statistics  of  municipal  trading  collected  by  the 
Local  Government  Board.  It  is  manifestly  impossible 
within  the  limits  of  this  paper  to  attempt  anything  like 
a  thorough-going  analysis  of  the  evidence  in  question. 
But  certain  broad  aspects  of  the  matter  are  indisputable. 
In  the  first  place  the  evidence,  especially  of  the  statis- 
tics compiled  by  the  Local  Government  Board,  has 
failed  to  convince  a  considerable  number  of  careful  in- 
quirers that  municipal  trading  in  Great  Britain  has  been 
a  success  even  from  the  narrow  financial  standpoint. 
The  margin  of  apparent  profit  in  the  aggregate  has  been 
so  narrow  on  the  capital  investment  as  to  leave  it  a  dis- 
putable point  whether,  with  adequate  allowance  for  de- 
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preciation,  any  real  financial  profit  whatever  has 
emerged.  Major  Leonard  Darwin  in  his  analysis  of  the 
average  returns  made  by  Reproductive  Undertakings  to 
the  Local  Government  Board  for  the  four  years  ending 
March  31,  1902,  estimates  that  on  gas-works,  as  yet  the 
most  profitable  branch  of  such  undertakings,  municipal- 
ities should  expect  to  make  a  profit  on  new  municipal 
gas  works  of  a  little  over  one-half  per  cent,  for  thirty- 
two  years,  and  5.4  per  cent,  for  ever  afterwards."  (Mu- 
nicipal Trading,  p.  216.)  And  his  final  conclusion  as  to 
the  direct  financial  results  of  municipal  trading  is  "that 
the  net  result  to  the  nation  will  be  neither  a  consider- 
able financial  loss  nor  a  considerable  financial  gain." 
(p.  283.)  The  British  evidence  is  clearly  disputable. 
In  the  second  place  the  reliability  of  the  statistical  data 
has  been  and  is  seriously  questioned.  The  Joint  Select 
Committee  of  the  Lords  and  Commons  in  their  Report 
of  1903  declare  that  so  far  as  all  County  Councils,  Lon- 
don Borough  Councils,  and  Urban  District  Councils  are 
concerned  (all  of  them  subject  to  the  Local  Government 
Board  audit)  that  "  the  auditors  are  not  accountants,  and 
are  not,  in  the  opinion  of  the  committee,  properly  qual- 
ified to  discharge  the  duties  which  should  devolve  upon 
them."  The  findings  of  the  committee  as  well  as  its 
recommendations  as  to  a  more  accurate  auditing  system 
go  far  to  discredit  any  undue  reliance  upon  the  returns. 
Moreover  there  is  no  evidence  to  substantiate  the  alle- 
gation that  municipal  trading  has,  as  a  general  thing, 
lessened  the  burden  of  local  taxation  in  England.  It  is 
to  be  conceded  that  in  particular  instances,  profits  from 
municipal  trading  have  been  turned  over  in  aid  of  the 
rates.  But  the  careful  statistical  inquiry  of  Miss  Alice 
Lee,  an  abstract  of  which  was  published  in  Vol.  XIII  of 
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the  Econo7nic  Journal^  stands  as  yet  to  the  best  of  my 
knowledge  unrefnted,  that  "  the  increase  of  loans  for 
remunerative  public  works  is  associated  with  an  increase 
of  rates," — be  the  connection  causal  or  not, — and  that 
at  the  present  time  municipal  trade  has  no  very  material 
effect  on  municipal  taxation  in  England.  That  this  is 
the  case  would  seem  to  be  corroborated  by  Mr.  Bernard 
Shaw's  significant  contention  that  "  the  relief  of  the 
ratepayer,  whose  burdens  are  heavy  enough  to  crush  all 
enthusiasm  for  municipal  schemes  that  threaten  to  raise 
the  rates,  should  be  accompanied  by  taxation  of  income, 
heavily  graduated  and  differentiated  against  unearned 
income."    (Municipal  Trading,  p.  99,) 

It  is  perfectly  true  that  in  certain  cases  municipal  in- 
dustries in  particular  cities  appear  beyond  question  to 
be  eminently  successful.  The  Glasgow  and  Liverpool 
tramway  systems  may  serve  as  good  examples,  and  many 
others  there  doubtless  are.  But  to  offer  British  experi- 
ence as  evidence  of  a  strong  balance  of  probability  in 
favor  of  the  financial  success  of  municipal  trading  in 
this  country  is  to  blink  the  fact  that  the  British  statis- 
tical data  now  available  are  largely  the  reports  of  town 
governments  desirous  of  making  a  good  financial  show- 
ing, whose  accuracy  is  fairly  questionable.  It  is  to  blink 
the  fact  that  the  narrow  margin  of  presumptive  profit 
shown  even  by  these  data  has  not  proved  convincing  to 
many  careful  investigators  in  England  ;  it  is  to  blink 
the  fact  that  hitherto  municipal  trading  has  produced 
no  general  lessening  of  municipal  rates  in  England  ; 
and  finally  it  is  to  neglect  the  manifold  differences  in 
municipal  politics  here  and  abroad. 

As  to  whether  it  pays  in  this  country  to  municipalize 
public  service  industries  the  testimony  hitherto  adduced, 
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whatever  be  its  other  qualities,  does  not  lack  for 
variety.  We  had  first  the  roseate  reports  of  the  early- 
explorers,  the  Marco  Polo's  and  De  Soto's, of  this  hitherto 
undiscovered  country.  Then  followed  the  anathemas 
of  the  inquisition  of  mechanical  and  engineering  ex- 
perts. This  early  period  of  strife  was  not  fruitless,  for 
despite  its  failure  to  issue  in  agreement  as  to  the  main 
question,  the  mutual  criticism  of  the  contestants 
eliminated  certain  crudities  of  statistical  comparison 
which  had  characterized  both  parties  at  the  outset.  The 
evidence  was  next  overhauled  by  such  higher  critics  as 
the  expert  accountants,  whose  verdicts  when  made 
public  (for  in  many  cases  these  examinations  were  made 
for  private  parties)  failed  to  arbitrate  the  moot  points 
to  the  satisfaction  of  both  parties.  Finally  the  govern- 
ment, and  in  particular  the  federal  government,  has 
undertaken  comprehensive  surveys  of  the  field  ;  par- 
ticularly in  the  fourteenth  annual  report  of  the  Com- 
missioner of  Labor  (1899)  upon  water,  gas,  and  elec- 
tric light  plants,  and  in  the  special  reports  just  issued 
by  the  census  bureau  on  central  electric  light  and  power 
stations  and  on  street  and  electric  railways. 

Commissioner  Wright  in  the  preface  to  his  report 
of  1899,  while  conceding  that  it  does  not  settle  con- 
clusively the  merits  of  the  two  systems  of  manage- 
ment— private  and  municipal  —  remarks  significantly 
that  the  "facts  disclosed  "  are  "  indicative  and  strongly 
so."  I  think  I  should  not  be  unwilling  to  expend  more 
time  than  I  already  have  upon  the  brave  columnar 
array  of  figures  with  which  the  report  is  crammed,  if 
I  felt  sure  that — once  through  the  statistical  morass — 
my  feet  would  eventually  rest  upon  solid  ground.  But 
the    pledge   of   secrecy     under   which    the    data    were 
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gathered  makes  concrete  verification  in  the  case  of 
individual  plants  impossible.  Moreover  in  this  statis- 
tical Slough  of  Despond  I  have  been  mocked  by  certain 
Worldly  Wisemen,  in  particular  by  two  competent  ex- 
pert enquirers,  one  favoring  and  the  other  opposed  to 
municipalization,  who  assure  me  that  the  absence  of 
uniform  and  adequate  accounting  systems  in  plants 
public  and  private  makes  results  based  on  this  jumble 
of  data  meaningless.  The  recent  bulletins  of  the  cen- 
sus bureau  are  in  many  respects  informing  and  excel- 
lent, but  even  the  experts  by  whom  the  bulletins  were 
compiled  would,  I  feel  sure,  not  claim  that  the  facts 
disclosed  or  illuminated  by  their  researches  settle  even 
remotely  the  disputed  question  of  public  versus  private 
management. 

Finally  if  further  proof  were  required  of  the  absence 
at  present  of  satisfactory  evidence  in  this  matter,  the 
recent  resolution  of  the  National  Civic  Federation  to 
prosecute  both  in  this  country  and  abroad  a  detailed 
and  thorough-going  investigation  into  the  subject  may 
well  be  cited.  This,  or  some  future  inquiry  may 
establish  the  general  financial  success  of  municipal 
trading ;  but  the  character  of  the  testimony  at  bar  at 
present  will  justify  no  other  than  the  Scotch  verdict 
"  not  proven  ". 

But  while  the  evidence  at  hand  is  inconclusive  on  the 
main  issue  it  is  instructive  and  enlightening  in  import- 
ant details.  If  I  ventured  to  summarize  a  few  of  the 
points  which  seem  to  me  least  disputable  I  should  re- 
cite the  following  : 

I.  Salaries  for  superintendence  and  managerial  ser- 
vice no  less  than  the  opportunities  offered  for  pro- 
fessional advancement,  are  less  under   municipal   man- 
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agenient  than  under  corporate  management :  This,  in 
my  judgment  tells  against  the  economy  of  municipal 
operation.  The  higher  pay  which  induces  the  Panama 
engineer  to  leave  the  government  service  for  that  of  a 
private  corporation,  and  the  higher  salary  which  attracts 
the  master  mind  in  the  Glasgow  transit  system  to  Mr. 
Yerkes'  employ  are  not  paid  for  sentimental  reasons. 
But  public  opinion  will  not  as  yet  sanction  the  payment 
of  similar  sums  to  engineers  on  the  public  pay-roll. 

2.  Wages  per  unit  of  labor  performed  are  greater 
under  municipal  than  under  corporate  management — a 
point  which,  however  gratifying  in  other  respects, 
makes  against  economy  of  municipal  management. 
Seeming  exceptions  to  this  rule  as  well  as  to  the  point 
first  cited  are  well  explained  in  the  recent  bulletin  on 
central  electric  lighting  stations. 

3.  Municipalities  commonly  borrow  at  rates  slightly 
less  than  corporations  can.  But  the  reports  of  635 
municipal  electric  stations  in  this  country  show  that 
their  bonds  bear  on  the  average  4.5^  interest  whereas 
795  private  electric  corporations  reported  an  average  of 
only  4.8^  interest  on  their  bonds.  Moreover  city  bonds 
sold  to  equip  public  plants  offer  future  taxes  as  a  prac- 
tical security,  whereas  corporate  bonds  rest  solely  on 
the  property,  the  plant,  and  the  prospects  of  the  cor- 
porate enterprise. 

4.  The  comparative  cost  of  supplies,  all  things  con- 
sidered, is  indeterminate.  Standardized  data  are  not 
as  yet  available  to  settle  the  matter. 

5.  Comparative  prices  for  service,  municipal  and 
private,  are,  all  things  considered,  indeterminate.  I 
know  that  this  will  be  challenged,  but  it  is  well  to  in- 
sist that  any  price  comparison  which  is  worth   while  is 
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a  very  complicated  operation.  My  opponent  in  his 
recent  book  cites  the  average  price  charged  by  nmnicipal 
gas  plants  in  England  as  six  cents  per  thousand  feet  less 
than  the  price  set  by  private  companies.  But  such  an 
average  per  se  is  little  more  than  meaningless  until 
collateral  evidence  is  scrutinized  bearing  on  the  average 
density  of  population  served,  the  average  price  of  coal, 
and  many  other  factors. 

Hitherto  our  argument  has  been  wholly  based  on  eco- 
nomic grounds,  and  has  issued  in  wholly  negative  con- 
clusions. That  many  municipalities  in  this  country  are 
likely  to  experiment  with  public  ownership  and  opera- 
tion there  can  be  no  doubt.  That  compromise  devices 
may  be  hit  upon,  like  the  public  ownership  of  subways 
in  New  York  and  Boston  with  corporate  operation, 
which  will  afford  the  maximum  public  benefit  obtain- 
able is  not  at  all  unlikely.  Our  duty  as  economists  is 
discharged  when  we  give  a  true  picture  of  results  already 
attained  and  of  the  future  risks  involved.  But  if  we 
may  for  a  moment  venture  upon  the  province  of  poli- 
tics, let  us  ask  if  there  is  no  hopeful  alternative  to  this 
plan  of  municipal  ownership  and  operation  for  which 
the  outlook  on  purely  economic  grounds  is  so  sombre. 
If  it  were  desired  merely  to  prevent  the  corrupt  disposal 
of  franchises  by  the  city  legislature,  even  so  crude  a 
measure  as  the  Cantor  Act  would  suffice.  This  would 
auction  off  franchises,  prescribing  a  certain  minimum 
percentage  of  the  gross  receipts  as  the  price  to  be  paid 
by  the  company.  But  the  possibilities  of  an  enlightened 
franchise  policy  under  an  honest  and  capable  city  gov- 
ernment go  far  beyond  the  prevention  of  the  more  fla- 
grant forms  of  defrauding  the  public.  I  think  there  is 
good   ground   to   believe  that  such  a  city  government 
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could,  by  franchise  provisions  shrewdly  drawn,  secure 
from,  public  service  corporations  either  in  taxes  or  in 
abatement  of  prices  a  return  commensurate  with  the 
fair  value  of  the  franchise  grant,  and  could  secure  at 
the  same  time  adequate  service  at  a  price  that  would 
yield  nothing  more  than  a  fair  profit  to  the  companies. 
I  venture  to  rest  my  hope  on  two  facts  ;  first  on  the 
fact  that  there  is  no  necessary  or  causal  connection  be- 
tween corporate  operation  under  franchise  and  civic 
corruption.  Those  who  ask  us  continually  to  admit 
the  facts  connected  with  British  experience  may  well 
be  faced  with  the  question  whether  corporate  corruption 
of  city  politics  is  found  in  those  cities  in  Great  Britain 
which  do  not  have  municipal  trading  ?  Is  there  any 
evidence  that  Darwin's  statement  is  not  true  that  "  the 
corrupt  influence  of  private  companies  on  Municipal 
Governments  is  rarely  exercised  on  this  side  of  the 
Atlantic "  (p.  132).  My  belief  rests  in  the  second 
place  on  the  enlarged  measure  of  success  that  has 
attended  various  efforts  in  this  country  to  obtain  more 
adequate  compensation  for  franchise  privileges,  and 
more  effective  guarantee  of  efficient  service.  However 
much  remains  to  be  secured,  there  has  been  encouraging 
progress  in  this  direction. 

My  opponent  insists  that  an  economic  change  in  the 
direction  of  municipalization  is  the  key  to  the  purifica- 
tion of  our  politics.  As  a  student  of  politics  he  finds 
the  remedy  for  civic  ills  in  an  economic  upheaval.  In 
opposition  to  this  claim  I  insist  that  the  cure  for  our 
economic  ills  is  to  be  found  primarily  in  political  re- 
form. x\s  I  view  the  matter,  there  is  no  escape  under 
a  representative  government  from  reposing  responsi- 
bility in  some  person  or  persons.     Let  political  responsi- 
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bility  be  undivided,  and  let  it  be  located  so  clearly  that 
concealment  is  impossible ;  let  the  task  of  cashiering 
the  dishonest  or  the  incapable  administrator  or  legis- 
lator be  stripped  of  all  indirection  or  subterfuge,  and 
reduced  to  the  greatest  simplicity  possible,  by  a  radical 
cut  in  the  number  of  elective  officials, — and  the  question 
of  municipalization  or  a  franchise  policy  becomes  the 
comparatively  simple  question  of  the  relative  ad- 
vantages of  widening  public  control  or  of  enlarging 
governmental  administration. 


MUNICIPAL  OWNERSHIP— DISCUSSION 

Leo  S.  Rowe  :  At  the  outset  of  this  discussion  it 
is  important  to  bear  in  mind  that  in  the  larger  cities  of 
the  United  States  municipal  ownership  of  the  more  im- 
portant public  utilities  is  a  practical  impossibility.  The 
constitutional  restrictions  on  local  indebtedness  close  the 
door  to  condemnation  proceedings  for  the  purchase  of 
street  railways,  gas  and  electric  light  plants.  The 
difficulties  of  the  situation  have  been  greatly  increased 
by  the  fact  that  so  many  perpetual  franchise  grants 
have  been  made.  Where  the  grants  are  not  perpetual, 
the  situation  is  so  uncertain  that  endless  litigation 
would  precede  municipal  ownership  oven  if  the  city 
were  financially  able  to  take  over  the  plant.  How  can 
New  York  hope  to  take  over  the  transportation  system 
with  the  enormous  capitalization?  Or  again,  how  will 
it  be  possible  to  take  over  the  gas  and  electric  light 
works  with  their  two  hundred  and  fifty  millions  of 
capitalization  ?  Philadelphia,  which  still  owns  its  gas 
works,  will  probably  be  unable  to  terminate  the  lease 
in  1907,  owing  to  the  fact  that  the  city  has  almost 
reached  the  constitutional  debt  limit. 

It  will  require  many  years  to  convince  the  American 
people  that  the  constitutional  limitations  on  municipal 
borrowing  power  no  longer  serve  the  purpose  for  which 
they  were  originally  intended  and  even  threaten  to 
become  obstacles  to  further  progress. 

But  even  with  all  these  difficulties  eliminated  the 
question  still  presents  itself  whether  there  is  any 
assurance  that  the  transportation,  gas  or  electric  light 
service  will   be  as  efiicient  under  municipal   as  under 
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private  management.  However  strong  the  indictment 
against  American  public  service  corporations  may  be, 
especially  in  their  influence  upon  the  civic  life  of  our 
larger  cities,  everyone  will  agree  that  they  have  shown 
a  readiness  to  make  improvements  in  equipment  and 
motive  power  which  has  inspired  the  respect  and  even 
aroused  the  admiration  of  unbiased  foreign  observers. 
These  changes  often  involved  a  considerable  sacrifice  of 
invested  capital,  but  no  hesitancy  was  shown  whenever 
an  ultimate  economy  in  operating  expenses  could 
thereby  be  effected. 

It    is    open    to    serious   question   whether,    with    our 
present  methods  of  municipal  finance,  the  improvements 
in    the   street  railway  service  would  have   been  made 
with  anything  like  the  same  rapidity  under  municipal 
control  as  under  private  management.     Our  limited  ex- 
perience   with     public     management    has    shown    that 
municipal   industries  are    constantly  subjected    to    the 
danger    of    deterioration    consequent    upon    the  failure 
adequately  to  provide  for  their   maintenance  and  im- 
provement.    The  desire  of  the  city  council  to  make  a 
"good  showing"  means  that  each  year  must  show  a 
handsome  profit  even  if  this  profit  is  secured  at  the  ex- 
pense of  the  technical  equipment  of  the  works.      Every 
councilman  knows  that  to  the  tax  payer  of  our  Ameri- 
can communities  the  tax  rate  is  the  test  of  good  gov- 
ernment.    If  the  tax   rate   is   low,  no   matter  how   in- 
efficient municipal  services  may  be,  the   government  is 
regarded   as  satisfactory.      Political    leaders  are  aware 
that  an  attempt  to  increase  the  rate  is  almost  certain 
political    suicide.       Every    possible    device    is    used    to 
create    tlie    impression    that    taxes    are   relatively   low. 
Municipal    enterprises,    whatever    their   character,  are 
10 
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expected  to  contribute  their  share  toward  reducing 
taxation  ;  indeed  the  pressure  on  the  city  authorities  is 
usually  so  great  that  where  no  net  profits  are  forth- 
coming the  accounts  are  so  manipulated  as  to  show 
fictitious  profits.  If  there  is  the  slightest  danger  of  an 
increase  in  the  tax  rate  the  temptation  of  the  council  to 
use  for  general  city  purposes  the  amounts  that  should 
be  assigned  to  renewal,  repairs,  and  depreciation,  is  irre- 
sistible. The  history  of  the  Philadelphia  gas  works  is 
a  striking  example  of  the  dangers  involved  in  this  atti- 
tude of  the  council.  The  condition  of  the  gas  works 
at  the  close  of  the  period  of  municipal  operation  was 
not  due  so  much  to  technical  mismanagement  as  to  the 
failure  of  the  council  to  make  proper  provision  for 
repair  and  removal. 

Furthermore,  in  the  management  of  industries  which 
are  undergoing  such  rapid  changes  as  the  transporta- 
tion system,  the  gas  and  electric  light  services,  the  pub- 
lic authorities  must  be  prepared  at  any  time  to  make  a 
complete  change  in  equipment  involving  the  destruc- 
tion of  a  large  amount  of  invested  capital.  An  elective 
council,  subject  to  the  constant  pressure  of  the  tax 
payer,  must  be  prepared  to  bear  all  the  criticism  and 
assume  all  the  responsibility  for  an  increase  in  the 
city's  indebtedness  and  a  corresponding  rise  in  interest 
and  liquidation  charges.  Although  these  changes  in- 
volve not  only  an  improvement  in  service  but  an  ulti- 
mate economy  in  operating  expense,  the  immediate  re- 
sponsibility falls  on  councilmen  elected  for  one  or  two 
years  during  whose  term  none  of  the  economies  will 
appear.  They  stand,  therefore,  under  the  cloud  of  this 
large  expenditure  without  the  offset  of  a  corresponding 
benefit. 
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We  can  have  no  assurance  of  efficient  management 
of  public  industries  until  our  system  of  municipal 
finance  has  been  made  more  elastic.  Furthermore,  the 
taxpayer  must  be  made  to  appreciate  the  necessity  of 
being  guided  by  the  same  business  principles  in  the 
technical  management  of  municipal  industries  as  in 
those  managed  by  private  companies.  Until  this 
change  is  made  we  must  squarely  face  the  fact  that 
both  the  efficiency  of  service  and  the  rate  of  improve- 
ment will  be  considerably  less  satisfactory  under  muni- 
cipal management  than  under  our  present  system. 

If,  therefore,  the  American  people  decide  to  embark 
upon  municipal  operation  of  public  utilities,  they  do  so 
with  a  clear  appreciation  of  the  requisites  for  success. 
Failure  to  observe  the  fundamental  principles  of  busi- 
ness management  will  not  only  lead  to  financial  disaster 
but  to  irreparable  injury  to  the  progressive  development 
of  our  city  life. 

John  A.  Fairlie  :  Mr.  Howe's  paper  begins  by  an- 
nouncing his  belief  that  the  problems  of  municipal  gov- 
ernment are  primarily  economic,  while  the  bulk  of  his 
discussion  is  on  the  political  aspects.  He  sets  forth  mu- 
nicipal ownership  as  a  problem  of  national  politics, 
whereas  it  has  been  the  belief  of  reformers  that  munici- 
pal government  should  be  kept,  so  far  as  possible,  dis- 
tinct from  the  national. 

I  mistrust  Mr.  Howe's  belief  that  municipal  owner- 
ship offers  something  like  a  panacea  for  municipal  cor- 
ruption. Evils  do  exist  due  to  the  control  of  certain 
capitalistic  classes  over  the  city  government ;  and  class 
rule  always  will  be  a  democracy's  danger.  Municipal 
ownership  may  eliminate  part  of  this  danger,  but,  it 
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seems  to  me  it  will  rather  increase  the  danger  from  the 
criminal  class.  For  these  reasons  the  political  discus- 
sion does  not  carry  the  full  weight  that  Mr.  Howe  would 
give  it. 

The  figures  that  Mr.  Howe  presents  on  the  economic 
question  should  be  analyzed  more  carefully.  It  is  im- 
portant to  know  whether  the  cost  is  paid  out  of  earnings 
or  by  tax  payers.  My  own  investigations  have  led  to 
the  conclusion  that  in  most  cases  American  citizens 
have  been  moderately  successful  in  the  management  of 
water  works  and  lighting  plants.  I  find  very  few  cases 
where  successes  have  been  very  marked  or  where  there 
have  been  any  serious  failures. 

I  find  myself  in  accord  with  what  I  take  to  be  the 
main  conclusion  of  Mr.  Daniel's  paper,  that  the  case 
for  municipal  ownership  is  "not  proven." 

But  in  one  or  two  points  his  attitude  is  more  averse 
to  municipal  ownership  than  my  own.  The  fact  that 
the  proposed  municipal  industries  are  or  are  not  in  ac- 
cord with  the  historic  activities  of  municipal  govern- 
ment is  a  matter  of  interest,  but  the  conclusion  is  not 
very  important  either  way.  The  proposed  municipal 
problems  are  however  in  accord  with  what  were  the  old- 
est municipal  functions.  The  old  municipalities  main- 
tained markets,  docks  and  wharves,  and  even  their  courts 
were  self-sustaining  institutions.  The  great  municipal 
activities  of  to-day,  supported  by  taxation,  are  of  mod- 
ern development. 

The  interest  paid  by  the  municipality  on  bonds  for 
public  services  represents  the  whole  return  to  capital ; 
the  interest  on  bonds  paid  by  the  private  company,  is 
but  part  of  the  return  to  capital.  There  must  also  be 
considered   the   dividends  on  stock,  which  is  frequently 
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largely  watered.  The  question  is  :  "  What  is  the  differ- 
ence between  the  whole  return  to  capital  under  munici- 
pal and  private  ownership  ?  "  And  here  we  are  again 
forced  to  give  the  verdict,  "not  proven."  Until  the 
private  corporations  put  their  accounts  into  such  shape 
that  we  can  know  what  they  invest  we  cannot  be  in  a 
position  to  compare  the  financial  results  of  city  manage- 
ment with  private  management.  My  own  impression  is 
that  the  difference  is  rather  more  in  favor  of  municipal 
management  than  Mr.  Daniels  pointed  out. 

The  practical  issue  for  the  future  is  between  munici- 
pally controlled  private  management  and  a  limited 
sort  of  municipal  ownership.  Municipalities  have  not 
the  funds  in  hand,  and  those  who  furnish  them  must 
have  their  property  rights  protected.  Cities  should  not 
be  authorized  to  borrow  at  the  risk  of  the  taxpayers  ; 
but  they  should  be  authorized  to  borrow  in  the  same  way 
private  corporations  borrow,  by  issuing  bonds  on  the 
proposed  works,  such  as  the  proposed  street  railway  cer- 
tificates in  Chicago.  If  a  city  government  is  in  bad 
hands  it  will  find  difficulty  in  floating  bonds  of  this 
kind ;  if  its  management  proves  a  failure,  the  bond- 
holders will  step  in  and  take  possession  and  the  munici- 
pal management  will  cease.  My  own  position  is  that  it 
would  be  well  for  some  cities  to  experiment  in  that  way, 
and  until  we  have  further  experimentation  we  cannot 
make  any  general  dogmatic  assertion  either  in  favor  of 
or  against  municipal  ownership  in  this  country. 

MiLO  R.  Maltbie  :  The  point  has  been  made,  re- 
garding municipal  ownership  in  Great  Britain,  that  de- 
preciation charges  are  entirely  too  low.  But  nothing 
is  said  about  sinking  funds  and  the  security  they  give. 
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For  municipal  plants,  after|paying^' operating  expenses, 
fixed  charges,  taxes,  etc.,  (all  plants  in  Great  Britain 
pay  taxes),  the  municipalities  provide  a  sinking  fund. 
Now  if  you  provide  a  sinking  fund  which  will  pay  off 
the  bonds  when  the  works  for  which  these  bonds  have 
been  issued  cease  to  be  of  value,  you  have  met  depre- 
ciation. What  reason  is  there  for  a  depreciation  fund 
in  addition  ?  But  a  great  many  plants  in  addition  carry 
a  depreciation  fund,  to  be  upon  the  safe  side.  To  speak 
of  this  fund  and  call  it  inadequate,  without  considering 
sinking  funds  and  the  annual  expenditures  for  main- 
tenance and  repairs,  is  unsound. 

There  are  two  or  three  reasons  why  public  super- 
vision is  not  likely  to  bring  about  the  results  sometimes 
claimed.  You  are  dealing  with  industries  that  are  not 
competitive.  There  are  not  more  than  ten  or  fifteen 
cities  in  the  United  States  in  which  there  are  gas  works 
supplying  the  same  areas,and  even  in  these  cities  there  is 
seldom  any  genuine  competition  because  these  com- 
panies have  districted  the  city  or  come  to  an  agreement. 
The  same  is  true  of  electric  lighting.  In  the  case  of 
street  railways,  there  are  sometimes  several  companies  ; 
but  the  competition  idea  is  on  the  wane  and  rapidly 
giving  way  to  monopoly. 

To  this  fact  New  York  is  witness.  The  surface  roads, 
elevated  roads,  and  underground  roads  of  Manhattan 
are  all  in  control  of  one  group  of  men  ;  and  competition 
has  been  eliminated  from  the  field  of  urban  transporta- 
tion. The  gas  and  electric  light  plants — two  industries 
which  ordinarily  are  competitive — are  now  under  one 
control.  Can  this  situation  be  met  by  a  policy  of  public 
regulation — a  policy  based  upon  the  theory  of  compe- 
tition ?     Suppose  a  franchise  is  put  up  at  auction   and 
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the  highest  bidder  gets  it.  The  experience  of  New 
York  shows  that  this  suggested  remedy  is  not  successful. 
In  one  case  they  began  with  offers  of  moderate  com- 
pensation, but  ran  up  until  they  reached  one  hundred 
per  cent  of  the  gross  receipts.  This  was  not  enough, 
and  they  ran  up  to  several  hundreds,  with  a  final  award 
to  one  company.  The  matter  was  carried  to  the  courts, 
and  the  courts  said,  "  You  cannot  pay  more  than  one 
hundred  per  cent  "  ;  so  the  company  who  first  bid  one 
hundred  per  cent  got  the  franchise.  Did  it  build  the 
railway  ?  No !  The  franchise  was  laid  away  in  its 
vaults,  and  was  not  operated  for  years,  not  until  an 
arrangement  was  made  with  the  city  whereby  a  certain 
small  percentage  of  the  receipts  was  substituted  for  the 
100  per  cent. 

If  an  important  street  railway  franchise  in  the  heart 
of  the  city  of  New  York  were  auctioned  today,  who 
would  bid  for  it  ?  It  can  be  of  little  use  to  an  inde" 
pendent  company  ;  consequently  the  only  persons 
interested  enough  to  pay  anything  for  it,  are  those  who 
now  control  the  entire  transit  situation  on  Manhattan 
Island,  and  these  persons  can  give  just  what  they 
please.  No  one  is  able  to  compete,  and  the  city  must 
take  what  they  are  willing  to  give. 

Suppose  we  have  some  other  systems  of  supervision 
and  regulation.  How  are  we  to  compel  the  company 
to  come  to  our  terms  ?  The  best  system  of  regulation 
that  has  been  yet  provided  (that  in  England  in  the  gas 
industry)  provides,  among  other  things,  for  a  limited 
dividend  and  a  limited  price,  and  an  increase  of  the 
dividend  as  the  price  decreases,  known  as  the  sliding 
scale.  It  works  well  in  the  beginning ;  but  after  one 
generation  has  passed,    the  industry  has   been   revolu- 
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tioiiized,  the  terms  become  unsuited  to  the  new  con- 
ditions, and  the  interests  of  the  pnblic  go  without 
adequate  safeguard. 

They  tried  in  Toronto  what  they  thought  an  excellent 
system.  What  was  the  result  ?  Litigation  from  the 
time  it  was  put  in  force  to  the  present  ;  and  yet  they 
cannot  make  the  companies  live  up  to  the  requirements 
of  the  grants. 

J.  DoRSEY  Forest  :  Like  Mr.  Daniels,  I  think  it 
very  desirable  not  to  introduce  a  quibble  on  the  dis- 
tinction between  municipal  ownership  and  municipal 
management ;  yet  the  distinction  may  sometimes  be 
quite  important.  When  we  are  aiming  at  municipal 
ownership  and  management,  we  desire  two  things :  one 
to  conserve  to  the  public  the  unearned  increment  of 
the  franchise  which  is  granted,  and  the  other  to  obtain 
good  service.  In  almost  all  cases  of  American  munici- 
pal management  which  have  been  commended,  we  find 
that  the  enterprises  are  of  a  character  to  require  but 
little  management ;  that  is,  we  find  that  municipal 
ownership  in  these  cases  obtains  for  the  city  the  value 
of  the  franchise,  but  does  not  entail  a  kind  of  manage- 
ment which  our  cities  are  not,  at  present,  adapted  to 
exercise.  Mr.  Daniels  referred  to  the  Cincinnati 
Southern  Railway,  which  presents  none  of  the  prob- 
lems involved  in  our  discussion.  The  same  may  be 
said  of  dock  properties  and  market  houses.  These  run 
themselves.  They  are  very  much  simpler  of  manage- 
ment than  gas  and  electric  light  plants  or  street  rail- 
ways. If  we  can  obtain  the  results  aimed  at  by  those 
who  advocate  municipal  ownership,  without  burdening 
our  public   authorities  with   tasks  for  which  they  are 
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not  at  present  well  fitted,  the  whole  point  will  be 
gained. 

Some  seventeen  years  ago,  the  Indianapolis  Gas 
Company  had  obtained  certain  natnral  gas  rights 
and  had  brought  the  gas  down  to  the  city.  It  then  at- 
tempted to  hold  the  city  up  for  a  higher  rate  than  that 
authorized  in  the  franchise  already  granted.  Public 
indignation  was  such  that  it  was  possible  to  finance  and 
put  into  operation  a  popular  company  which  agreed, 
among  other  things,  to  operate  at  a  maximum  of  eight 
per  cent,  on  the  investment ;  and,  after  returning  the 
principal  invested  by  private  capital  to  the  owners  of 
that  capital,  to  furnish  gas  at  cost.  About  the  time 
that  the  principal  was  returned  to  the  investors,  natural 
gas  failed  ;  and  thus  the  experiment  did  not  receive  a 
complete  trial.  Nevertheless,  the  amount  saved  to  con- 
sumers by  this  independent  company  was  several 
millions  of  dollars ;  and  on  the  financial  side  the  enter- 
prise was  abundantly  successful.  The  full  eight  per 
cent,  dividends  were  paid  ;  the  par  of  the  stock  was  re- 
turned in  full  ;  since  the  company  has  been  put  into 
a  liquidation  the  stockholders  have  received  a  dividend  of 
forty  per  cent.;  and  they  will  receive  an  additional 
dividend  of  fifty  or  sixty  per  cent,  within  the  next  few 
months.  On  account  of  a  technical  error  in  the  original 
charter  of  the  company,  the  courts  restrained  it  from 
supplying  artificial  gas  at  cost  (as  its  directors  desired 
to  do)  and  ordered  it  to  wind  up  its  affairs. 

Since  that  decision,  certain  public-spirited  men  in 
Indianapolis  have  formed  a  new  corporation  to  take 
over  the  property  under  an  option  held  by  the  city  and 
transferred  to  this  new  company.  The  franchise 
granted  to  these  men  provided  for  an  operating  com- 
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pany  which  will  acquire  the  existing  pipe-lines,  con- 
struct a  modern  plant,  supply  gas  of  high  heat  units 
but  low  candle-power  at  sixty  cents  per  thousand  cubic 
feet,  pay  a  maximum  dividend  of  ten  per  cent.,  return 
the  par  of  the  stock  to  the  investors,  and  then  transfer 
the  whole  system  to  the  city.  It  may  then  be  leased 
or  directly  operated,  as  conditions  justify.  Barring  cer- 
tain improbable  court  decisions,  these  results  will  surely 
be  accomplished.  Both  a  franchise  and  a  valuable 
plant  will  revert  to  the  city.  Meanwhile,  the  con- 
sumers will  receive  cheap  gas,  and  many  small  investors 
— who  will  be  consumers — will  have  an  opportunity  to 
make  a  profitable  investment. 

Albert  Shaw  :  I  have  never  been  an  advocate  of 
municipal  ownership  (though  sometimes  quoted  as 
being  one),  and  I  have  never  been  an  opponent.  In 
Germany,  where  municipal  government  is  competent, 
it  matters  very  little  whether  a  private  company  puts 
up  the  capital  and  goes  through  the  experimental  stages 
of  development  of  plants  or  whether  the  city  itself  is 
willing  to  finance  the  undertaking.  There  is  competent 
engineering  talent  available  in  either  case  as  well  as 
sound  business  management.  It  is,  however,  always 
advantageous  to  have  the  opportunity  of  recourse  from 
one  method  to  another.  It  simply  is  a  question  whether 
or  not  under  local  circumstances  it  is  better  to  grant  to 
private  or  municipal  management.  In  either  case  you 
are  probably  going  to  have  an  efficient  situation  in 
which  no  one  forgets  that  the  municipality  will  aim  to 
dominate  its  public  service. 

In  England  it  seems  to  me  the  financial  discussion  at 
the  present  time  of  what  is  called  municipal  trading  is 
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a  little  to  one  side  of  the  real  question.  The  English 
cities  have  got  to  be  studied  historically.  They  had 
fallen  into  a  frightful  state  of  unsanitation.  It  was  the 
death  rate  and  the  horrid  condition  of  women  and 
children,  inadequate  homes,  the  wretched  condition  of 
slumdom  that  England  and  Scotland  confronted. 

Good  and  capable  and  practical,  but  not  imaginative, 
business  men  took  hold  of  the  matter.  They  wrought 
under  the  direction  of  health  officials.  Municipal  water 
became  a  necessity  for  health.  The  supply  of  light 
deserved  consideration.  The  communities  determined 
to  regenerate  themselves.  In  that  process  of  regenera- 
tion they  resorted  very  largely  to  municipal  ownership 
of  lighting  plants  with  success. 

In  our  country  we  are  confronted  with  such  facts  as 
Mr.  Howe  set  forth, — the  tying  up  and  domination  of 
our  municipal  corporations  by  immensely  powerful 
private  companies.  Charter  limitations  have  been, 
created  which  embarrass  municipalities  in  their  attempt 
to  render  to  the  community  ordinary  and  necessary 
functions.  And  now  there  is  a  rebellion  to  emancipate 
the  municipal  corporation  and  to  give  it  a  chance  to  do 
what  it  desires  to  be  for  the  welfare  of  its  people.  The 
people  of  this  country  are  gradually  determining  that 
the  municipal  corporation  must  at  least  dominate  its 
own  services,  whether  through  the  supervision  or  con- 
trol of  private  companies  held  well  in  check,  chartered 
in  order  to  render  public  services  belonging  to  the 
people,  or  whether  the  people  are  to  find,  in  order  to 
maintain  favorable  conditions  they  must  undertake 
these  things  directly.  We  are  in  a  seething  process  of 
experiment  from  one  end  of  the  country  to  the  other. 
I  wish  these  experiments  good  luck.     I  know  that   ex- 


156  American  Economic  Association 

periments  here  and  there  honestly  conducted  by  efficient 
men  are  bound  to  act  favorably  upon  public  opinion. 

Jeremiah  W.  Jenks  :  Personally  I  welcome  the 
tendency  toward  municipal  ownership  and  operation, 
but  largely  for  the  reason  that  Dr.  Shaw  has  just  given. 
It  is  extremely  important  that  we  get  much  more  experi- 
imental  knowledge  than  we  have  now.  We  can  get  that 
best  through  having  a  good  many  of  our  municipalities 
in  different  situations  make  the  attempt.  The  political 
and  economic  conditions  in  different  cities  are  so  varied 
that  in  some  cases  municipal  ownership  and  operation 
may  be  successful,  in  others  it  is  likely  to  prove  a 
failure.  From  experiments  made  in  different  places 
we  shall  learn  what  conditions  will  produce  successful 
ownership  and  operation  and  what  will  lead   to  failure. 

It  seems  to  be  the  assumption  on  the  part  of  most 
people  who  favor  municipal  ownership  that  thereby 
we  shall  very  largely  escape  political  corruption. 
But  the  question  of  political  corruption  is  a  matter 
of  human  nature  rather  than  of  form  of  govern- 
ment. The  people  who  take  the  lead  in  politics  and  in 
business,  the  dominating  personalities,  are  few.  Most 
of  us  are  mere  followers.  The  very  strong  men  now 
are  largely  in  the  employ  of  our  so-called  municipal 
monopolies.  It  is  not  going  to  change  the  personnel 
very  much  if  we  adopt  municipal  ownership.  We  shall 
have  the  same  men  as  leaders.  The  people  who  are 
dominating  now  are  going  to  dominate  then,  and  if 
their  interests  and  motives  are  selfish  then  as  they  are 
now  we  shall  have  the  municipality  through  its  govern- 
ment used  for  the  benefit  of  private  individuals  as  now 
it  is  used  by  private  corporations.     We  should   always 
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try  to  get  the  dominating  personalities  working  in  the 
interest  of  the  public,  but  we  are  not  to  assume  they  will 
do  so  simply  because  we  put  them  into  office.  We  have 
sometimes  had  them  when  holding  office  use  the  funds 
of  the  treasury  for  their  own  private  interests.  We 
should  see  to  it  that  the  public  in  general  knows  its 
own  interests,  its  own  wishes,  so  well  that  it  shall  com- 
pel these  dominating  personalities,  whether  in  the  em- 
ploy of  the  city  or  of  a  private  corporation,  to  work  in 
the  interest  of  the  public. 

Richard  T.  Ely  :  I  want  to  call  attention  to  the 
difficulties  in  the  way  of  control  which  are  of  a  personal 
nature.  In  some  respects  control  is  easier  in  a  large 
city  than  in  a  small  city  ;  in  other  respects  more  difficult. 
Now  what  does  control  mean  ?  In  a  city  of  twenty-five 
thousand  inhabitants,  let  us  say  a  city  like  the  one  in 
which  I  now  live,  Madison,  let  us  suppose  I  want  to  take 
active  part  in  municipal  government,  and  that  we  have 
a  system  of  private  electric  light  or  gas  company  which 
is  to  be  controlled.  The  electric  light  plant  is  not 
merely  an  impersonal  thing.  We  say  "  a  plant  ",  "a 
company  ",  "  a  corporation  ",  but  it  may  mean  that  I 
am  to  put  myself  against  a  man  who  sits  opposite  me 
in  church,  who  has  been  very  kind  tome,  perhaps  is  the 
god-father  of  my  little  boy.  Now  it  is  easy  to  say  you 
must  not  have  any  regard  to  personal  considerations  : 
you  must  fight  your  own  father  or  your  father-in-law, 
your  brother,  or  your  brother-in-law.  But  this  means 
engaging  in  perpetual  controversy  with  people  among 
whom  you  live,  with  whom  you  are  thrown,  and  upon 
whom  you  are  dependent.  It  is  rather  serious  when 
you  put  it  that  way.  I  do  not  say  you  should  not  do 
it,  I  do  not  say  we  should  not  all  be  of  heroic  mold. 
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Now  you  may  say  if  it  is  proposed  to  municipalize 
one  of  these  plants,  you  must  also  engage  in  controversy 
with  personal  friends.  If  it  is  a  question  of  purchase 
it  is  a  fight.  It  is  a  test  for  all.  I  take  off  my  coat 
and  fight  with  my  friends  for  six  months.  The  rela- 
tions may  be  strained,  but  afterwards  we  hope  we  can 
restore  them. 

But  when  it  comes  to  control,  day  after  day,  year  after 
year,  to  be  engaged  in  controversy  with  men  with 
whom  you  have  ties  of  all  sorts  it  is  a  serious  matter. 
In  larger  cities  such  questions  have  a  less  personal 
nature  (I  do  not  say  they  have  none)  than  in  cities  of 
smaller  size.  I  would  like  people  to  think  what  control 
means,  not  in  the  abstract  alone,  but  in  the  concrete. 

F.  B.  Thurber  :  There  are  two  sides  to  most  ques- 
tions and  municipal  ownership  is  no  exception  to  this. 
There  are  situations  in  countries  having  a  different  form 
of  government  from  ours,  where  graft  is  not  an  epidemic 
disease,  and  where  public  ownership  and  operation  may 
be  successful,  but  even  there  opinions  dift'er.  In  Great 
Britain  it  has  run  its  course  and  there  is  a  reaction  in 
public  opinion  against  municipal  trading,  as  it  is  called 
there,  just  at  a  time  when  many  well-meaning  persons 
in  this  country,  as  well  as  the  professional  socialists  and 
the  yellow  journals  are  advocating  it  here. 

In  a  country  with  universal  suffrage  it  is  desirable  to 
limit  the  number  of  public  officials  to  the  smallest  pos- 
sible number  for  political  reasons  ;  and  there  are  also 
economic  reasons  which  apply  especially  to  lighting, 
traction  and  other  public  service  corporations  which 
are  large  buyers  of  materials,  employ  large  numbers  of 
persons,  and    require  a    high    order    of    administrative 
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ability ;  indeed  water,  a  natural  product,  which  runs 
down  hill  and  is  distributed  with  a  minimum  of  labor 
and  expense,  is  about  the  only  public  necessity  justify- 
ing public  ownership  in  this  country,  and  even  in  this 
there  are  exceptions. 

Nothing  can  be  truer  as  a  rule  than  "  public  owner- 
ship waste  exceeds  corporate  profit " ;  supplement 
this  with  the  even  more  important  political  considera- 
tion and  thoughtful  citizens  may  well  hesitate  to  favor 
the  present  socialistic  fad  of  municipal  ownership.  Of 
course  its  advocates  play  upon  prejudice  and  claim 
economies  for  public  ownership  which  do  not  exist. 

Public  oSicials  where  municipal  plants  have  been 
established  are  naturally  interested  in  making  a  good 
showing  and  holding  their  easy  jobs  ;  in  many  instances 
their  bookkeeping  omits  interest,  taxes,  depreciation, 
sinking  fund  for  renewals  or  improvements,  and  other 
items  which  a  private  corporation  must  recognize. 
The  tax-payer  is  a  convenient  beast  of  burden  upon 
which  to  unload  deficits  and  he  in  turn  unloads  it  on 
rent-payers  where  he  can.  Under  public  ownership 
new  inventions,  improvements,  and  extensions  are 
ignored.  Under  private  ownership  the  best  professional 
talent  is  employed  at  salaries  unheard  of  in  public  em- 
ployment, and  all  these  improvements  are  at  once 
utilized,  giving  the  public  an  up-to-date  service. 

Individual  initiative  and  energy,  coupled  with  the 
cooperation  of  many  small  partners  in  corporations  has 
made  this  country  great  and  I  cannot  believe  that  the 
socialistic  propaganda  will  prevail  if  the  facts  are 
properly  presented  to  the  jury  of  American  public 
opinion. 
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The  United  States  has  taken  an  enviable  position 
among  the  nations  of  the  world  in  the  field  of  labor 
statistics.  It  has  set  others  an  example  in  the  establish- 
ment of  separate  bureaus  for  the  collection  of  such 
statistics,  and  it  is  particularly  rich  in  statistics  of 
strikes  and  lockouts.  Our  observations  on  these  sub- 
jects cover  a  continuous  period  of  twenty  years  from 
1881  to  1900,  and  it  is  planned  to  continue  the  series 
and  publish  additional  tables  from  time  to  time.  No 
other  country  has  so  long  a  series  of  statistics  on  this 
subject  collected  in  a  uniform  manner.  Yet  it  must  be 
confessed  that  these  publications  still  leave  something 
to  be  desired,  and  I  shall  endeavor  briefly  to  point  out 
two  particulars  in  which  they  might,  in  my  judgment, 
be  made  much  more  effective  than  they  are. 

Strike  statistics  are  not  published  as  light  reading. 
They  must  be  intended  to  give  us  a  clearer  insight  into 
the  labor  movement  than  can  be  gained  by  casual  ob- 
servation, by  reading  the  newspapers,  or  even  by  read- 
ing the  utterances  of  the  organs  of  trade  unions  or  em- 
ployers' associations.  And  the  most  important  questions 
which  they  may  be  reasonably  expected  to  answer  must 
be  First,  what  is  the  general  tendency  of  these  dis- 
turbances, are  they  increasing  or  diminishing,  and,  if 
they  fluctuate  from  time  to  time,  do  their  fluctuations 
bear  any  relation  to  other  economic  phenomena, 
especially  the  prosperity  of  business,  prices,  wages,  un- 
employment, etc.?  Secondly,  what  can  we  learn  of 
160 
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their  causes  or  motives  ?  For  without  this  knowledge 
we  can  at  best  establish  concomitant  variations,  we 
cannot  convincingly  say  why  these  disturbances  follow 
or  precede  certain  other  phenomena.  Now  the  Bureau 
of  Labor  publishes  very  full  statistics  on  both  of  these 
topics,  and  yet  they  do  not  give  one  who  endeavors  to 
study  them  carefully  any  very  satisfactory  answer  to 
either  question.  The  reason  is  that  there  seems 
to  be  no  one  index  by  which  the  magnitude  of  labor 
disturbances  can  be  gaged,  and  no  such  grouping  of 
causes  as  to  give  the  reader  a  clear  conception  of  what 
they  mean.  I  shall,  therefore,  consider  first  the  general 
measurement  of  labor  disturbances,  and  secondly  the 
analysis  and  grouping  of  causes. 

In  the  sixteenth  annual  report  of  the  Department  of 
Labor  in  Washington,  there  appear  to  be  four  distinct 
modes  by  which  the  severity  of  labor  disturbances  may 
be  measured  :  (i)  the  number  of  strikes  and  lockouts; 
(2)  the  number  of  establishments  concerned  ;  ^^3)  the 
number  of  employees  involved  ;  (4)  the  pecuniary  loss, 
either  to  employees  through  lack  of  wages,  or  to  em- 
ployers through  lack  of  business.  Which,  if  any,  of 
these  four  standards  is  the  best  ? 

(i)  To  count  merely  the  number  of  strikes  and  lock- 
outs is  obviously  to  look  only  at  the  surface.  It  is  as 
if  we  were  to  measure  the  progress  of  railroading  in 
our  country  by  counting  the  number  of  railroad  com- 
panies at  different  times  ;  or  to  measure  the  severity  of 
a  war  by  counting  the  number  of  battles.  It  may  be 
claimed  that  no  harm  comes  from  this  method,  since 
big  and  small  strikes  are  apt  to  occur  mixed,  and  that 
the  change  from  year  to  year  will  indicate  the  real 
change  in  the  severity  of  the  disturbance  ;  but  in  point 
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of  fact  the  mere  number  of  disturbances  must  tend  to 
fall  in  proportion  to  their  importance  as  labor  organiza- 
tions increase  their  amalgamating  powers  and  embrace 
a  larger  number  of  establishments  and  of  workers  in 
one  movement. 

(2)  To  count  the  establishments  would  seem  to  give 
us  a  better  view  of  the  situation  ;  but  here  again,  as 
capital  tends  to  be  concentrated,  the  number  of 
establishments  involved  might  grow  less,  even  though 
the  number  of  strikers  might  grow  larger. 

(3)  To  count  the  number  of  employees  concerned  would, 
therefore,  seem  to  be  still  better,  whether  we  regard  the 
disturbance  from  the  point  of  view  of  its  causes  or  of  its 
effects.  If  we  look  at  the  causes,  the  movement  of  a 
large  number  of  men,  whether  in  one  or  many  establish- 
ments, would  indicate  a  more  general  and  serious  cause 
than  that  of  a  small  number,  while  the  consequence  in 
loss  of  wages  and  stoppage  of  trade  would  also  be 
greater.  And  yet  this  measure,  too,  is  faulty,  in  that  it 
takes  no  account  of  time.  A  strike  of  a  thousand  men 
would  seem  more  important  than  that  of  a  hundred,  but 
if  the  former  only  lasts  one  day  and  the  latter  one 
hundred  days,  it  would  certainly  count  for  much  less 
in  its  effects  upon  business. 

(4)  To  take  the  loss  of  wages  seems  still  better,  inas- 
much as  this  involves  both  the  element  of  men  and  of 
time.  But  it  would  tend  to  give  more  weight  to 
strikes  among  the  better  paid  workers,  whereas,  a 
strike  of  people  earning  small  wages  is  apt  to  be  more 
significant  than  a  strike  of  those  earning  high  wages, 
because  carried  on  under  greater  difficulties,  and,  there- 
fore, implying  a  more  acute  cause  a  swell  as  more  acute 
suffering.  While  all  four  of  these  methods  are  used  in 
the  general  summaries  of  strikes,  when  the  report  comes 
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to  the  important  matter  of  causes,  it  takes  the  establish- 
ment as  its  unit.  This  is  certainly  better  than  taking 
the  strike,  and  yet,  as  shown  above,  it  is  not  perfect. 

If  we  now  turn  from  this  general  consideration  to 
the  actual  results  as  returned  by  the  Bureau,  we  find, 
by  plotting  the  strike  statistics  measured  according  to 
the  four  standards,  certain  general  similarities,  but  also 
some  differences  which  are  important.  These  are  shown 
in  the  diagram  on  page  163. 

(i)  Looking  merely  at  the  number  of  strikes  and 
lockouts,  and  taking  the  period  of  twenty  years  from 
1881  to  1900,  we  find  five  maximum  points  in  the  curve. 
Of  these  the  two  greatest,  and  they  are  about  equal, 
occurred  in  1890  and  in  1 899-1 900,  that  is  in  years  of 
general  prosperity.  But  there  is  also  a  large  upward 
turn  for  the  years  1886  to  1887,  which  were  years  fol- 
lowing a  depression  ;  and  there  were  less  important  up- 
ward movements  in  1894  and  1897. 

(2)  If  we  look  at  the  number  of  establishments,  we 
find  again  five  upward  movements,  but  they  are  nearly 
equal.  The  greatest  is  for  the  years  1899-1900;  the 
next  for  the  year  1886,  but  the  years  1890,  1894  and 
1897  show  an  almost  equal  altitude. 

(3)  If  we  look  at  the  number  of  employees  out  of 
work,  we  again  find  five  maximum  points,  1886,  1890, 
1894,  1897,  and  1900  ;  but  here  the  relative  situation  is 
inverted  as  compared  with  the  line  showing  the  number 
of  strikes,  for  the  two  highest  points  are  in  1886  and  1894, 
in  other  words,  in  years  following  a  depression.  The 
next  highest  point  is  in  1900,  while  the  two  smaller 
apexes  are  found  in  1890  and  1897. 

(4)  If  we  now  look  at  the  curve  showing  the  losses 
by  strikes  and  lockouts,  the  figures  being  obtained  by 
adding  together  the  loss  of  wages  to  employees  and  the 
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general  losses  estimated  for  the  employers,  we  reach  a 
still  different  result.  We  have  here,  as  before,  five 
maximum  points,  but  of  these  that  of  the  year  1891  is 
insignificant,  as  is  likewise  the  one  for  1897.  The  three 
high  peaks  are  in  1886-1887,  ^^94,  and  1900.  Thus, 
as  we  proceed  from  one  mode  of  measurement  to 
another,  we  find  that,  excepting  for  the  years  1899  and 
1900,  the  peaks  in  years  of  prosperity  tend  to  grow 
smaller,  and  those  in  years  of  adversity  larger.  Thus 
it  turns  out  to  be  of  considerable  importance  whether 
we  take  one  mode  of  measurement  or  another.  While, 
therefore,  we  find  a  certain  agreement  between  the 
different  curves  in  respect  to  the  years  of  maximum, 
we  find  considerable  differences,  when  we  compare  the 
magnitudes  of  those  maxima  themselves ;  so  that  those 
figures,  while  they  confirm  each  other  to  a  certain  ex- 
tent, do  not  in  themselves  enable  us  to  answer  the 
question,  whether  strikes  are  to  be  taken  as  a  phe- 
nomenon of  good  times  or  of  bad  times. 

It  would  seem  as  if  none  of  the  figures  used  by  the 
Bureau  were  altogether  satisfactory.  What  we  should 
really  like  to  get  at  would  be  the  number  of  days  lost. 
In  other  words,  if  we  could  multiply  the  number  of 
men  striking  by  the  duration  of  each  strike,  and  add 
the  products  together,  we  should  get  a  figure  showing 
the  number  of  days  sacrificed.  This  would  indicate 
both  the  importance  of  the  cause,  since  it  would  show 
approximately  the  greatness  of  the  sacrifice  made  by  the 
strikers,  and  it  would  also  show  approximately  the 
immediate  consequences  in  the  same  way.  Inasmuch 
as  these  figures  are  not  given,  we  may  create  an  artificial 
index  number  (which  will  not  indicate  any  single  fact, 
but  will  at  least  combine  two  important  factors)  by 
multiplying    the    number  of  strikers    by    the    average 
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duration  of  strikes,  the  number  locked  out  by  the  length 
of  lockouts,  and  adding  the  products.  If  the  strikers  were 
evenly  distributed  among  the  different  categories  of 
strikes  when  classified  by  duration,  this  would  be  the 
figure  sought  for,  i.e.^  the  total  time  lost.  But  it  is,  of 
course,  possible  that  the  larger  strikes  in  a  given  year 
may  have  an  average  short  duration  and  the  smaller 
strikes  an  average  long  duration,  so  that  the  figures 
will  be  unduly  swollen.  And  yet  the  general  result 
may  be  assumed  to  be  not  far  from  accurate. 

The  reasons  for  measuring  strikes  by  the  number  of 
days  lost,  or,  failing  that,  by  an  index  number  which  will 
give  approximately  the  same  result,  may  be  thus  sum- 
marized : 

We  have  a  constant  standard  based  upon  a  permanent 
factor.  If  we  take  the  number  of  strikes,  the  figures 
tend  to  shrink  with  the  perfection  of  organization  of 
labor.  If  we  take  the  number  of  establishments,  they 
vary  with  the  organization  of  industry,  tending  to  de- 
crease as  industry  becomes  more  concentrated.  If  we 
measure  loss  of  wages,  we  have  a  gage  which  varies 
with  changes  in  the  compensation  of  labor,  while  if  we 
take  simply  the  number  of  employees,  we  leave  out  of 
account  altogether  the  important  element  of  time.  The 
loss  of  time  is  also  the  most  significant  single  factor, 
whether  we  consider  it  as  an  index  of  the  feelings 
which  have  given  rise  to  the  strike,  or  as  an  index  of 
the  sacrifice  which  the  strike  entails  upon  the  strikers. 
As  an  additional  presumption  in  favor  of  this  index 
number  it  may  be  mentioned  that  the  French  labor 
bureau  publishes  the  loss  of  days  year  by  year,  and 
that  the  English  Labor  Gazette  has  said  in  reference  to 
different  methods  of  measuring  labor  disputes :  "  The 
best  statistical  comparison    is,  however,    the  aggregate 
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duration,  that  is,  duration  in  working  days  multiplied 
by  numbers  of  work  people  involved."  {Labor  Gazette^ 
Jan.  1903,  p.  3). 

The  importance  of  agreeing  upon  and  carrying  out 
systematically  a  uniform  index  number  is  evident,  when 
we  try  to  trace  the  connection  between  labor  disturb- 
ances and  general  prosperity.  The  Bureau  of  Labor 
has  generally  been  very  cautious  in  drawing  inferences 
from  the  figures  which  it  publishes.  Its  only  approach 
to  an  expression  of  opinion  on  this  particular  question 
is  found  in  a  sentence  in  the  introduction  to  the  six- 
teenth annual  report  (p.  16),  in  which  we  are  told  that 
during  the  last  eleven  years  the  strikes  were  most 
numerous  in  the  years  1 890-1 891  and  1899  and  1900, 
both  of  which  were  years  of  prosperity.  President 
Hadley,  on  the  other  hand,  in  his  "  Economics  "  says 
that  strikes  usually  occur  after  a  commercial  crisis 
"(Economics  p.  299)."  Mr.  Theodore  E.  Burton  in  his 
work  on  commercial  crises  mentions  strikes  only  in- 
cidentally, where  he  treats  them  as  one  of  the  preceding 
phenomena,  but  though  he  goes  into  great  detail  re- 
garding other  phenomena,  such  as  imports  and  exports, 
consumption,  statistics  of  failures  and  of  unemploy- 
ment, he  makes  no  special  reference  to  strikes  or  strike 
statistics. 

Now  the  interpretation  that  we  give  to  the  strike 
statistics  will  depend  upon  which  set  of  them  we  use. 
If  we  look  simply  at  the  number  of  strikes  and  lockouts, 
the  figures  would  indicate  that  they  are  peculiarly 
characteristic  of  periods  of  prosf)erity.  If  we  look  at 
the  losses,  we  get  a  different  view,  for  the  maxima 
occur  in  periods  following  commercial  crises,  excepting 
in  1900.  The  index  number  which  I  have  adopted 
shows    the   same    general    result.     The    interpretation 
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which  I  am  inclined  to  put  upon  these  figures  is  the 
following  :  Strikes  are  the  friction  which  goes  with 
any  process  of  readjustment.  They  are,  therefore, 
liable  to  occur  during  the  readjustment  following  bad 
times  as  well  as  during  the  readjustment  which  comes 
with  rising  prices  and  prosperity.  Our  index  number 
seems  to  show  that  the  friction  is  more  intense  during 
the  readjustment  following  bad  times  than  in  the  other 
case,  though  the  large  figures  for  1900  must  caution  us 
against  hasty  generalizations.  (See  diagram  on  page 
167.) 

The  study  of  the  causes  of  strikes  is  vastly  more 
difficult  than  their  enumeration.  Indeed,  we  may 
question  at  the  outset  whether  it  is  quite  accurate  to 
use  the  expression  "  cause "  to  describe  the  various 
considerations  which  lead  to  a  strike  or  a  lockout.  I  do 
not  desire  to  raise  purely  logical  questions  in  this  place, 
but  I  think  it  will  be  clear  to  almost  any  one  that, 
when  we  speak  of  higher  wages,  shorter  hours,  etc.,  as 
the  causes  of  strikes  we  really  have  in  mind  the  motive, 
that  is,  that  consideration,  whether  lying  in  the  past  or 
in  the  future,  which  determines  the  mind  of  the  striker. 
But  passing  by  this  formal  question,  the  enumeration 
of  motives,  or  causes  is  extremely  difficult,  partly  on  ac- 
count of  the  fact  that  in  many  strikes  two  or  more  are 
combined.  The  enumeration  of  causes  and  combina- 
tions of  causes  in  the  sixteenth  annual  report  of  the 
Commissioner  of  Labor  for  the  year  1900  alone  includes 
some  357  different  rubrics. 

Besides  the  difficulty  arising  from  large  numbers, 
which  put  us  in  danger  of  not  seeing  the  forest  on  ac- 
count of  the  trees,  we  have  the  further  difficulty  lying 
in  the  original  investigation  of  separating  the  real 
canse  from  the  apparent  cause — the  immediate  from  the 
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remote.  On  its  face  a  strike  may  turn  upon  a  question 
of  wages,  when  in  fact  it  turns  on  a  question  of  trade 
union  control.  Or  again  the  immediate  cause  may 
seem  to  be  the  discharge  of  a  workman,  when  in  fact 
this  is  but  the  occasion  which  brings  into  play  impulses 
that  have  long  been  smouldering.  These  difficulties 
should,  however,  not  deter  us  from  studying  the  motives 
of  strikes.  They  should  only  caution  us  to  be  careful 
in  their  use.  Let  us  first  see  whether  some  grouping 
of  motives  could  not  be  done  by  which  the  figures  would 
be  simplified,  and  the  motives  could  be  brought  into 
connection  year  by  year  with  other  phenomena. 

A  careful  study  of  the  large  number  of  assigned 
causes  will  show  us  that  we  can  group  them  pretty 
easily,  either  according  to  the  subject  matter  involved 
in  the  controversy,  or  according  to  the  attitude  of  the 
parties.  If  we  look  first  at  the  subject  matter,  we 
shall  see  that  there  are  three  leading  interests,  one  of 
which  is  involved  in  almost  every  strike  of  importance  : 

(a)  We  have  economic  interests,  which  probably  lie 
at  the  basis  of  more  than  half  of  the  strikes  and  lock- 
outs, such  as  those  involved  in  questions  of  wages,  of 
hours,  holidays,  overtime,  and  sundry  privileges. 

(b)  Many  other  strikes  turn  upon  a  question  of 
power.  We  may  speak  of  the  motive  in  general  as 
being  social  in  its  nature,  though  this  term  is  not  quite 
exact.  In  that  group  we  should  put  the  strikes  and 
lockouts  involving  the  recognition  of  the  union,  the 
discharge  of  non-union  employees  or  of  an  unpopular 
foreman,  and  above  all  the  sympathetic  or  secondary 
strike,  waged  not  to  gain  direct  advantages  for  the 
strikers,  but  to  help  others  and  thus  increase  the  power 
and  influence  of  organization. 

(c)  A  third  class,  but   less  numerous  than  the  first 
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two,  includes  strikes  which  arise  out  of  a  misunder- 
standing regarding  new  machinery  or  new  methods  of 
work.  We  might  call  these  strikes  for  technical  reasons, 
though  again  the  term  requires  a  little  explanation  to  be 
understood.  It  often  happens  that  an  employer  introduces 
some  new  labor-saving  device  or  some  new  article,  and 
fixes  a  schedule  of  piece-wages  which  he  thinks,  or  claims 
to  think,  will  leave  the  earnings  of  the  operatives  about 
where  they  were.  The  operatives  are  suspicious  of  the 
change.  They  believe  they  will  either  earn  less,  or  have 
to  work  harder,  or  that  the  demand  for  employment  will 
be  lessened,  or  that  in  some  other  way  the  change  is  to 
their  disadvantage.  There  may  be  no  intention  on  the 
part  of  the  employer  to  reduce  earnings,  or  on  the  part 
of  the  workers  to  claim  more. 

These  three  groups  include  all  but  a  very  small 
number  of  the  disturbances. 

Each  of  these  three  groups  may  again  be  subdivided 
according  to  the  attitude  of  the  parties,  for  in  almost 
every  case  the  strike  occurs,  either  because  the  strikers 
desire  to  gain  some  positive  advantage,  economic,  social 
or  technical,  or  because  they  desire  to  resist  an  economy 
or  some  change  or  tendency  which  they  think  dis- 
advantageous. The  distinction  in  most  cases  runs 
parallel  to  that  between  offensive  and  defensive  strikes, 
which  is  adopted  by  the  German  socialist  unions  in 
their  statistics.  Of  course,  as  in  war,  one  party  may  in 
form  take  the  offensive,  when  in  fact  he  is  on  the  de- 
fensive. It  would,  therefore,  not  be  safe  to  assume  from 
the  fact  that  a  strike  was  recorded  as  having  been 
undertaken  for  higher  wages  that  it  was  not  waged  in 
resistance  to  some  other  measure  such  as  the  lengthen- 
ing of  hours  or  the  cutting  off  of  privileges.  To  the 
investigator,  however,  who  examines  into  the  circum- 
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stances  on  the  spot,  it  is  believed  that  the  real  character 
of  a  strike  would  in  the  majority  of  cases  be  evident. 

The  same  analysis  that  is  applied  to  strikes  should 
be  applied  to  lockouts,  but,  of  course,  with  a  converse 
meaning.  The  lockout  and  the  strike  are  very  similar. 
They  differ  simply  in  the  fact  that  in  one  case  the  em- 
ployer takes  the  initiative,  in  the  other  the  employee. 
In  some  cases  the  employee  may  hold  that  he  is 
virtually  locked  out,  though  the  incident  may  look  to 
others  like  a  strike.  A  lockout,  arising  because  the 
employees  make  demands  which  the  employer  is  un- 
willing to  concede  would  fall  in  the  same  category  as  a 
strike  undertaken  under  the  same  conditions.  As  a 
lockout  it  would  be  defensive,  as  a  strike  offensive. 
Both  would  indicate  the  same  thing  with  regard  to  the 
economic  or  social  environment. 

If  the  Bureau  of  Labor  could,  in  addition  to  the  de- 
tailed figures  which  it  now  publishes,  secure  figures 
showing  the  classification  of  strikes  according  to  the 
grouping  outlined,  some  important  questions  might 
find  an  answer  which  it  is  very  difficult  for  us  to  settle 
on  the  basis  of  our  present  figures.  It  would,  for  in- 
stance, be  interesting  to  know  whether  the  increase  in  the 
number  of  strikes  is  due  mainly  to  economic  questions, 
or  to  social  questions,  that  is,  whether  they  represent 
simply  the  adjustment  to  changes  in  prices,  cost  of  pro- 
duction, etc.,  or  a  desire  for  a  change  in  the  control  of  the 
conditions  of  labor.  It  would  also  be  very  interesting  to 
ascertain  the  chances  of  success  of  the  various  kinds  of 
strikes,  and  this  would  have  a  practical  effect,  because  the 
trade  union  leaders  would  doubtless  try  to  avoid  those 
strikes  which  are  least  likely  to  succeed,  and  a  good  deal 
of  futile  friction  might  thus  be  dispensed  with.  Thus 
the  gradual  disappearance  of  the  sympathetic  strike  is 


0 

SX 

O 

°~"'" — 

-~.<_,^ 

^N^ 

0 

■^«-^ 

•s„ 

0 

,„--^ 

01 

o----' 

^^-^^ 

(0 

^^ 

\ 

1.  ' 

*-^-^ 

^...^ 

^ 

01 

f.^^ 

'■^^ 

<0 

, 

V 

■ ■ 

Ol 

- — ^ 

\, 

in 

'^ 

\ 

0> 

-Np, 

\ 

^ 

GRAM    SHOWIMGTHE 

fage  of  total  failures, 

;ase  of_ 

:3  agaiinst  DISADVAN- 

z 
< 

< 

0 
u. 

.  Id 

/ 

/" 

/ 

/ 

o> 

1 

/ 

PS 

s 

\. 

/^ 

y 

Ol 

^ 

^ 

0) 
0 

<  z  "  2  r,  ^ 

-2.  cS. 

A 

0> 
05 

^ 

^ 

/ 

OD 
00 

^ 

CO 

o^ 

N 

J 

CO 

^^^ 

-./ 

vO 

\J 

00 

s 

i\ 

in 

^^-^ 

00 

^-^^ 

^ 

^ 

CO 

i 

^*^^ 

">, 

ro 

/ 

^^ 

^ 

00 

/ 

^ 

"^ 

CM 

^ 

\ 

(0 

^\ 

\ 

© 

0 

a 

ffi 

O 
0 

S 

o 

1 

o 

o 

f 

0 

174  American  Economic  Association 

due  to  the  discovery  that  this  kind  of  strike  is  much 
less  likely  to  succeed  than  strikes  in  general.  To  ex- 
press the  same  idea  in  figures,  the  sympathetic  strike 
failed  during  the  twenty-year  period  under  considera- 
tion in  72  %  of  all  the  establishments  involved. 

I  have  made  an  attempt  to  analyze  the  strike  figures 
according  to  one  of  the  criteria  which  I  have  laid  down, 
i.  e.^  according  to  the  attitude  of  the  parties,  and  to  make 
a  distinction  between  strikes  undertaken  to  procure 
a  positive  advantage  on  the  part  of  the  men,  and  those 
undertaken  to  resist  an  effort  at  economy  on  the  part 
of  the  employers.  I  confess  that,  as  the  grouping  was 
based  simply  upon  the  published  figures,  there  were  a 
number  of  strikes  which  it  was  impossible  to  classify 
with  absolute  confidence.  And  yet  these  strikes  form 
so  small  a  fraction  of  the  total  number  that  the  errors 
are  probably  not  serious  enough  to  vitiate  the  general 
complexion  of  the  results.  Leaving  out  of  account  the 
sympathetic  strike,  the  figures  show  that,  of  the  total 
number  of  strikes,  those  against  economies  failed  in 
49^,  and  were  either  wholly  or  partially  successful  in 
about  51%,  while  the  strikes  for  positive  advantages 
were  wholly  successful  in  55/^,  and  were  either  wholly 
or  partially  successful  in  Jifc  But  while  on  the 
whole  a  strike  against  economies  was  more  likely  to 
fail  than  a  strike  for  positive  advantages,  the  chances 
of  success  or  failure  varied  very  much  from  year 
to  year.  Thus  we  find  that  the  strikes  against 
economies  were  especially  disastrous  in  the  years  of 
commercial  crises,  for  while  49^  of  all  such  strikes 
failed  in  the  whole  twenty  years,  in  the  year  1884  63^ 
resulted  in  failure  and  in  the  year  1893  fi^%-  On  the 
other  hand,  in  the  year  1899,  when  the  condition  of 
the  country  was  on  the  whole  prosperous,  only   18%    of 
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these  strikes  failed    completely.     These   variations  are 
visualized  on  page  173. 

Many  other  examples  could  be  given  to  show  the  kind 
of  application  of  which  the  strike  statistics  would  be 
capable,  if  it  were  possible  to  get  an  analysis  of  them 
which  would  bring  them  into  direct  relation  to  economic 
forces. 


VIOLENCE  IN  LABOR  DISPUTES 

T.    S.    ADAMS 

I.  The  Extent  of  Violence  :  At  the  very  threshold  of 
the  subject  we  are  met  with  a  radical  difference  of 
opinion  concerning  the  extent  of  violence  in  labor  dis- 
putes. The  great  majority  of  employers  undoubtedly 
believe  that  violence  is  the  mainstay  and  chief  resource 
of  trade  unionism.  Labor  leaders  almost  unanimously 
deny  that  violence  is  anything  more  than  a  regrettable 
but  unimportant  incident  of  the  labor  movement.  Ac- 
cording to  Mr.  Parry  :  "  Organized  labor  knows  but 
one  law,  and  that  is  the  law  of  physical  force — the  law 
of  the  Huns  and  Vandals,  the  law  of  the  savage.  All 
its  purposes  are  accomplished  either  by  actual  force  or 
by  the  threat  of  force."  '  According  to  John  Mitchell  : 
"  The  amount  of  violence  actually  committed  is  grossly 
exaggerated,  and  that  which  is  fairly  traceable  to  the 
officials  of  trade  unions  is  almost  infinitesimal  "  ^ 

The  issue  here  is  squarely  raised.  Which  assertion 
is  correct  ?  Confining  our  attention  to  physical  violence 
only,  it  is  possible  to  say,  with  some  assurance,  that  Mr. 
Mitchell  is  undoubtedly  correct.  We  have  no  official 
statistics  of  violence,  but  fortunately,  Mr.  Slason 
Thompson^  has  recently  compiled  statistics  covering 
the  entire  United  States,  which  are  doubtless  sub- 
stantially correct.  If  they  are  affected  at  all  by  a 
personal  equation — I  have  no  reason  to  believe  that 
they  are — they  are  probably  too  high,  rather  than  too 

1  Annual  report  (1903)  to  the  National  Association  of  Manufacturers. 
Quoted  in  the  Independent,  Vol.  55,  p.  982. 
^  Mitchell — Organized  labor,  p.  321. 
^See  the  Outlook,  Vol.  78.  p.  969  seq. 
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low.  Mr.  Thompson's  figures  cover  the  whole  United 
States  for  the  two  and  a  half  years  beginning  Jan.  i, 
1902  and  ending  June  30,  1904.  This  period  includes 
the  most  violent  of  the  Colorado  labor  disturbances,  the 
great  anthracite  coal  strike  of  1902  and  other  unusually 
important  strikes,  so  that  it  was  not  abnormally  peace- 
ful to  say  the  least.  Mr.  Thompson's  figures  in  detail 
are  as  follows  : 

State  Killed  Injured        Arrested 

California 6                    34                    31 

Colorado 42                   112                 I345  ' 

Connecticut 4                    43                     65 

Idaho o                    12                      o 

Illinois 35                  477                 1353 

Indiana o                    14                    39 

Iowa 3                      5                     22 

Kentucky 305 

Louisiana i                     38                     79 

Maryland o                      9                     10 

Massachusetts o                      3                     19 

Michigan 3                      4                      7 

Minnesota 091 

Mississippi 001 

Missouri 8                    40                     69 

Nebraska 259 

Nevada 341 

New  Jersey 3                     76                   125 

New  York  - 4                   123                 loio 

Ohio 3                     20                    23 

Oregon o                     4                    18 

Pennsylvania 35                   486                  678 

Tennessee 4                      7                    88 

Texas i                     15                    62 

Utah o                    41                   223 

Virginia i                     24                    25 

Washington o                     6                    11 

West  Virginia 13                     19                   192 

Wisconsin I                       i                     ro 

Arizona 5                    18                    12 

Total  180  1651  5533 

1  In  addition,  573  persons  deported. 

12 
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Mr.  Thompson's  figures  bear  out  the  unionist's  con- 
tention that,  comparatively  speaking,  violence  in  labor 
disputes  is  not  widespread,  although  they  do  not — at 
least  on  their  face — bear  out  his  contention  that  the 
employer  and  the  employer's  agents  are  responsible  for 
most  of  the  violence.  The  statistics  show  that  in  the 
two  and  a  half  years  under  consideration,  180  men  were 
killed,  1651  injured,  and  5533  arrested  in  strikes  in  the 
United  States.  Of  the  180  killed,  13  were  officers,  51 
union  strikers,  and  116  non-union  men.  Of  the  1651 
injured,  134  were  officers,  151  union  strikers,  and  1366 
non-union  men.  Of  those  arrested,  only  374  were  non- 
union men,  and  5159  union  strikers. 

Let  us  clearly  understand  the  meaning  of  these 
figures.  In  themselves  they  are  distressing  enough. 
One  innocent  man  beaten  to  death  in  the  course  of  a 
thousand  years  is  an  infinite  outrage.  But  after  all,  we 
must  keep  our  sense  of  proportion.  The  world  is  still 
full  of  violence,  and  compared  with  some  of  the  really 
prevalent  forms,  strike  violence  pales  into  insignificance. 
I  have  drawn,  very  roughly,  a  few  comparisons  to  illus- 
trate this  statement.  In  the  period  under  consideration, 
more  lives  were  taken  in  lynching  bees, — by  seventy 
per  cent — than  in  strikes,  and  practically  twice  as  many 
persons  were  legally  executed  for  capital  crimes.  In 
Greater  New  York  alone,  in  an  average  year,  there  are 
nearly  ten  times  as  many  homicides  as  deaths  in  strikes 
in  the  whole  United  States  ;  and  in  the  same  city  there 
are  four  times  as  many  arrests  for  assault  and  battery, 
as  in  the  whole  United  States  for  similar  violence  in 
strikes.  Or  another  kind  of  illustration  may  help.  If 
industrial  accidents  are  relatively  as  frequent  in  the 
United  States  as  in  Germany,  and  if  as  large  a  pro- 
portion are  due  to  faults  of  employers  as    in   England, 


Violence  in  Labor  Disputes  179 

then  in  the  period  under  consideration,  owing  to  the 
carelessness  of  employers  alone,  there  were  in  the 
United  States  not  less  than  2400  persons  killed,  20,400 
disabled  for  life,  16,500  temporarily  disabled  for  more 
than  13  weeks,  and  120,000  incapacitated  for  more  than 
three  days  and  less  than  13  weeks.'  Compared  there- 
fore with  industrial  accidents  due  to  criminal  careless- 
ness, or  with  the  violence  due  to  intoxicating  liquor, 
strike  violence  is  as  dust  in  the  balance. 

II.  The  Real  Evil :  Is  there,  then,  no  real  evil?  Are 
we  but  disturbed  by  ugly  dreams,  inspired  by  the  highly 
colored  stories  of  yellow  journals?  I  wish  we  could 
content  our  scientific  judgment  with  so  comforting  a 
conclusion.  There  is  an  evil,  widespread,  important, 
and  menacing.  In  a  normal  year,  in  the  United  States, 
only  120-160  people  are  executed  for  capital  crimes  but 
these  are  sufficient  both  to  strike  terror  to  people  of 
murderous  intent,  and  to  indicate  the  existence  of  wide- 
reaching  agencies  of  protection,  whose  business  it  is  to 
create  that  atmosphere  of  law  and  order,  without  which 
modern  life  would  be  unbearable.  So,  similarly,  even 
though  there  be  only  70  odd  deaths  a  year  in  strikes, 
these  are  amply  sufficient  to  disclose  the  existence  and 
activity  of  forces,  which  inevitably  make  for  coercion, 
intimidation,  and  disorder,  which  have  created  and  do 
maintain  an  atmosphere  of  oppression  and  moral,  if  not 
physical,  violence.  In  short,  I  see  no  escape  from  the 
conclusion  that  the  typical  strike  is  waged  in  an  atmos- 
sphere  so  surcharged  with  menace,  that  widespread  in- 
timidation and  sporadic  acts  of  violence  are  precipitated 
as  inevitably  as  the  atmosphere  of  the  earth  precipitates 
dew. 

'  Based  upon  estimates  given  in  the  seventeenth  report  of  the  (New 
York )  Bureau  of  Labor  Statistics,  pp.  557-558. 
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At  this  point  I  must  confess  that  it  is  impossible  to 
"  prove  "  the  assertion  just  made,  by  anything  short  of 
a  statistical  enumeration  of  the  number  and  proportion 
of  strikes  in  which  intimidation  and  disorder  occur. 
However,  these  are  some  of  the  grounds  upon  which 
this  assertion  rests  : 

1.  The  first  reason  for  the  belief  that  the  normal 
atmosphere  of  the  typical  strike  is  one  of  menace,  is 
found  in  the  tremendous  sums  which  the  employers 
annually  spend  to  protect  their  property  and  the  lives  of 
their  loyal  employees  in  times  of  strike  •}  the  stockades 
they  erect,  the  special  policemen  they  employ,  the  de- 
fence funds  which  they  amass  in  their  associations.^ 
The  American  employer  is  not  given  to  unnecessary  pre- 
caution, particularly  when  it  is  costly  ;  our  statistics  of 
industrial  accidents  prove  this.  He  spends  this  money 
because  he  knows  that  the  strike  is  dangerous,  and  the 
police,  the  reporter,  and  the  non-union  man  know  it 
the  last  best  of  all. 

2.  The  character  of  our  least  offensive  strikes  proves 
the  point  I  am  making.  Taking  into  account  all  the 
attendant  circumstances,  the  anthracite  coal  strike  was, 
as  it  has  been  called,  a  comparatively  "peaceable 
strike ; "  and  the  officials  of  the  united  mine  workers 
have  just  reason  to  be  proud  of  the  manner  in  which  it 
was  conducted.  Yet  the  catalogue  of  disorder  which 
marked  it,  houses  burned,  trains  wrecked,  men  beaten, 
women  and  children  insulted  and  proscribed,  is  sicken- 
ing.^    The  temperate  and  measured  discussion  of  this 

1  See  Report  of  the  Industrial  Commission,  vol.  VIII,  pp.  386,  394, 
395- 
^See  The  Open  Shop,  Jan  ,  1905,  p.  25. 
'See  The  Outlook,  vol.  78,  p.  971. 
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aspect  of  the  strike,  by  the  Anthracite  Coal  Strike  Com- 
mission, deserves  to  become  a  classic  : 

"  Although  some  reflections  on  the  general  subject 
have  been  made,  no  discussion  of  the  conditions  pre- 
vailing in  the  anthracite  region  during  the  continuance 
of  the  late  strike,  would  be  adequate,  that  did  not  fully 
deal  with  the  disorder  and  lawlessness  which  existed  to 
some  extent  over  the  whole  region,  and  throughout  the 
whole  period.  It  is  admittted  that  this  disorder  and 
lawlessness  was  incident  to  the  strike.  Its  history  is 
stained  with  a  record  of  riot  and  bloodshed,  culminating 
in  three  murders,  unprovoked  save  by  the  fact  that  two 
of  the  victims  were  asserting  their  right  to  work,  and 
another,  as  an  officer  of  the  law,  was  performing  his 
duty,  in  attempting  to  preserve  the  peace.  Men  who 
chose  to  be  employed,  or  who  remained  at  work,  were 
assailed  and  threatened,  and  they  and  their  families 
terrorized  and  intimidated.  In  several  instances  the 
houses  of  such  workmen  were  dynamited,  or  otherwise 
assaulted,  and  the  lives  of  unoffending  women  and 
children  put  in  jeopardy.  The  armed  guards,  employed 
to  protect  the  collieries  and  the  men  who  worked  them, 
appear  not  to  have  been  an  unnecessary  precaution,  and 
the  governor  of  the  state  was,  as  the  evidence  before  the 
Commission  shows,  justified  in  calling  out  the  citizen 
soldiery  of  the  commonwealth  to  preserve  its  peace  and 
vindicate  its  laws. 

"  The  resentment  expressed  by  many  persons  con- 
nected with  the  strike,  at  the  presence  of  the  armed 
guards  and  militia  of  the  state,  does  not  argue  well  for 
the  peaceable  character  or  purposes  of  such  persons. 
No  peaceable  or  law-abiding  citizen  has  reason  to  fear 
or  resent  the  presence  of  either. 

"  It  is  true  that  exaggerated  accounts  of  the  disturb- 
ances were  published,  and  there  was  testimony  from 
reputable  witnesses,  tending  to  minimize  them,  and 
vouching  for  the  good  order  of  the  communities  in 
which  such  witnesses  live ;  but  these  were  mainly  in 
the  localities  in  which  the  operators  made  no  attempt  to 
work  the  collieries.  It  is  also  true,  and  justice  requires 
the  statement,  that  the  leaders  of  the  organization  which 
began  and  conducted  the  strike,  and  notably  its  presi- 
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dent,  condemned  all  violence,  and  exhorted  their  fol- 
lowers to  sobriety  and  moderation.  It  would  seem, 
however,  thatthe  subordinate  local  organizations  and 
their  leaders,  were  not  so  amenable  to  such  counsels  as 
to  prevent  the  regrettable  occurrences  to  which  reference 
has  been  made.'" 

3.  Finally,  it  is  unnecessary  to  go  beyond  the  testi- 
mony of  our  most  respected  labor  leaders  themselves, 
to  prove  the  principal  point  which  I  desire  to  make. 
"  A  strike  or  lockout,"  says  John  Mitchell,  "  is  coercion, 
but  it  is  lawful,"  -  The  labor  leader  claims  a  lawful 
right  to  boycott  the  employer,  to  picket  his  establish- 
ment, to  denounce  and  ostracize  the  scab,  to  make  con- 
tracts against  the  employment  of  non-union  men,  in  short 
to  coerce  employer,  public,  and  non-union  employee 
by  all  means  short  of  mis-representation  and  physical 
violence.  It  is  admitted  that  the  essence  of  the  strike 
is  boycott,  ostracism,  and  coercion.  Now,  all  I  add  is 
that  the  participants  in  strikes  being  what  they  are, 
coercion  and  ostracism  cannot  and  do  not  stop  short  of 
molestation,  obstruction,  intimidation,  and  menace,  and 
that  in  the  nature  of  things,  threats  and  intimidation 
cannot  fail  to  yield  a  fair  crop  of  physical  violence. 

Consider  what  a  strike  actually  is.  A  hundred,  a 
thousand,  or  a  hundred  thousand  men  go  on  strike. 
They  see  an  indefinite  period  of  unemployment  before 
them,  their  credit  disappears,  their  little  savings 
dwindle,  their  jobs  are  taken  by  an  indiscriminate 
horde  of  strike-breakers,  who  are  too  often  merely 
toughs,  adventurers,  or  irresponsible  ne'er-do-wells.  In 
the  theory  of  the  law  the  strikers  may  accost  these 
strike-breakers  and  reason  with  them,  persuade  them, 
exhort  them,  but  they  may  not   restrain,   intimidate,  or 

1  Bulletin  (U.  S.)  Department  of  Labor,  No.  46,  pp.  499,  500. 
'Organized  labor,  p.  319. 
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threaten  them.  What  nonsense  to  lay  down  such  laws  ; 
what  folly  to  expect  reason,  persuasion,  and  exhortation  ; 
what  certainty  of  threats,  heated  arguments,  blows,  and 
violence,' 

In  that  thrilling  book,  "The  story  of  a  labor  agi- 
tator," ^  Mr,  Buchanan  tells  of  a  strike  which  he  led 
against  the  Rio  Grande  Railway  Co.  After  describing 
his  efforts  to  block  several  schemes  of  active  violence 
which  were  suggested  or  started,  Mr.  Buchanan  con- 
tinues :  "  I  do  not  mean  that  the  Rio  Grande  strike  was 
a  milk  and  water  affair  or  that  the  men  in  charge  were 
meek  and  humble  suppliants  at  the  feet  of  the  public 
and  the  company.  We  did  all  we  could  to  embarass 
the  management  by  means  not  forbidden  by  law  and 
many  were  guilty  of  '  contempt  of  court,'  and  glad  of  it. 
We  did  our  best  to  prevent  men  from  performing 
service  on  the  trains,  and  we  never  ceased  for  a  moment 
from  the  agitation  of  creating  an  atmosphere  unsuited 
for  '  scabs?  " 

Here  we  have  the  heart  of  the  whole  problem. 
Strikers  claim  the  right  to  create,  and  in  practice 
actually  do  create,  this  "  atmosphere  unsuited  to  scabs," 
They  claim  the  right  to  boycott,  to  ostracize,  to  pro- 
scribe ;  and  they  claim — or  a  large  proportion  claim — 
the  privilege  of  enforcing  these  rights  by  the  sympa- 
thetic strike,  the  closed  shop  and  the  unfair  list,     Per- 

'  "To  ask  men  to  unite  in  self-sacrifice  for  principle,  involving,  as 
most  strikes  necessarily  must,  deprivation  and  distress  to  themselves 
and  those  dependent  on  them,  and  expect  them  to  see  their  places 
filled  without  the  resentment  that  would  kill  the  thing  it  hates,  is  to 
imagine  men  emancipated  from  the  passion  that  sent  Cain  forth  a  • 
fugitive  on  the  face  of  the  earth.  A  strike  without  violence  of  some 
sort  is  a  barren  ideality  that  exists  only  in  the  minds  of  self-deceived 
sentimentalists,  professional  agitators,  and  unsophisticated 
economists."     Slason  Thompson  in  The  Outlook,  vol.  78,  p.  972. 

'Pp.  174,  175- 
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mit  these  rights  to  be  exercised — as  they  claim  the 
right  to  exercise  them — for  no  reason  or  any  reason, 
and  then,  I  say,  the  addition  or  non-addition  of  a  little 
physical  violence  is  a  matter  of  comparative  indifference. 
If  my  shop-mates  and  my  neighbors  are  to  ostracize  me, 
banish  me  from  their  midst,  close  upon  me  the  doors  of 
the  shops  where  I  trade,  embitter  the  life  of  my 
children,  insult  my  wife  and  eventually  deprive  me  of 
work  by  a  closed  contract  with  my  employer,  then  I 
should  prefer  them  to  do  the  job  thoroughly,  and  finish 
their  work  by  breaking  my  head. 

III.  Is  Violence  hicreasing  ?  If  we  agree,  then,  that 
physical  violence  is  significant  as  the  sign  and  index 
of  widespread  moral  violence,  the  question  next  arises, 
will  this  condition  of  affairs  work  its  own  cure?  Is  it 
true,  as  it  is  so  often  stated,'  that  violence  diminishes 
with  the  passage  of  time  ? 

Owing  to  the  limitations  of  time,  the  most  that  it  is 
possible  to  do  in  answering  this  question,  is  to  present 
my  own  conclusions.  I  am  not  certain  that  they  are 
correct,  but  they  are  based,  at  least,  upon  the  examina- 
tion of  some  700  cases  of  strikes  and  violence  before 
1880,  nearly  300  of  wdiich  occurred  before  1870.^ 

I.  The  most  discouraging  feature  of  strikes,  from  the 
historical  standpoint,  is  their  sameness  from  period  to 
period.     The  very   first  American  strikes  of  which  we 

'  "  With  the  growth  of  unionism  there  has  been  a  distinct  ameliora- 
tion in  the  conduct  of  strikes.  Formerly  violence  and  bloodshed 
were  common,  now  they  are  rare."  Seligman,  Principles  of 
economics,  p.  439. 

'  The  list  given  in  the  sixteenth  annual  report  of  the  Commissioner 
of  Labor,  pp.  721  to  804  was  used  as  a  foundation.  I  am  greatly  in- 
debted for  additional  material  to  Professors  J.  R.  Commons  and  U.  B. 
Phillips,  and  in  particular  to  Miss  Helen  L.  Sumner  and  Mr.  J.  B. 
Andrews  of  the  Bureau  of  Industrial  Research.  For  the  statistical 
work  and  much  laborious  research  I  am  indebted  to  Mr.  Robert  Camp- 
bell of  the  University  of  Wisconsin. 
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have  any  detailed  knowledge — those  between  the  master 
and  journeymen  cordwainers  of  Philadelphia  in  the 
period  1794-1806 — present  the  familiar  modern  features 
of  an  employers'  association  lined  up  against  a  militant 
trade  union  with  a  salaried  business  agent  and  a  strike 
benefit  (but  no  other  insurance  benefits)/  "V'iolence 
does  not  seem  prominent  in  the  strikes  before  1830,  but 
from  the  very  beginning  the  chief  dependence  has  been 
placed  upon  ostracism  or  "scabbing"  as  it  was  called  in 
the  eighteenth  century,  and  the  policy  of  the  closed 
shop. 

2.  There  were  peaceable  strikes  and  trade  unions  of 
the  conservative  type"  in  the  United  States  in  the  first 
half  of  the  nineteenth  century,  but  during  the  fourth 
decade  a  wave  of  radicalism  and  lawlessness  swept  over 
the  country,^  from  which  neither  the  American  people 
nor  the  American  laborer  has  as  yet  wholly  recovered. 
In  1833,  Abdy,  the  English  traveller,  personally  wit- 
nessed a  New  York  strike  which  was  conducted  "  with- 
out any  attempt  or  apprehension  of  intimidation.  Many 
of  the  malcontents,"  he  tells  us,  "  were  well-dressed  men  ; 
and  all  of  them  orderly  and  respectable  in  their  appear- 
ance."*    But  shortly  after  this,  or  even  before,  a  great 

1  The  trial  of  the  boot  and  shoemakers  of  Philadelphia,  taken  in 
shorthand  by  Thomas  Lloyd  (1806),  passim.  This  volume  contains 
an  abstract  of  the  journal  of  an  employers'  association,  founded  in 
1789,  and  verbatim  reports  of  the  testimony  of  twenty  one  witnesses. 
It  is  of  unique  importance  in  the  history  of  the  American  labor  move- 
ment. 

^  See  for  instance  the  declaration  of  principles  by  the  Mutual 
Benefit  Society  of  Journeymen  Cordwainers  of  Lynn,  in  The  Awl  of 
July  17,  1844  :  "  We  shall  not  declare  war  with,  nor  attempt  to  injure, 

our  employers We  wish  to  raise  the  standard  of  self  respect, 

etc." 

*See  Evans  Woolen,  Labor  troubles  between  1834  and  1837  in  thg 
Yale  Review  for  May,  1892. 

*  E.  S.  Abdy,  Journal  of  a  residence  and  tour  in  the  United  States 
of  North  America,  Vol.  i,  pp.  30-32. 
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change  occurred.  Michael  Chevalier's  comments  upon 
the  violence  of  American  labor  disputes  form  the  most 
disparaging  chapter  in  his  eulogistic  book  upon 
"  Society,  manners  and  politics  in  the  United  States."^ 
Philip  Hone  preserves  in  his  "  Diary  "  a  fiery  handbill 
inviting  violence  against  Judge  Edwards,  a  New  York 
justice  who  sentenced  several  tailors  to  jail  for  con- 
spiracy.^ On  Sept.  5,  1835,  the  editor  of  Niles  Register 
announces  that :  "  During  the  last  and  the  present  week 
we  have  cut  out  and  laid  aside  more  than  500  articles, 
relating  to  the  various  excitements  now  acting  on  the 
people  of  the  United  States,  public  and  private.  Society 
seems  everywhere  unhinged,  and  the  demon  of  '  blood 
and  slaughter'  has  been  let  loose  upon  us.'  "  In  1837, 
Abraham  Lincoln  made  violence  the  subject  of  a  public 
address,  in  which  he  said  :  "  Accounts  of  outrages  com- 
mitted by  mobs  form  the  every  day  news  of  the  times."^ 
On  every  hand,  the  people  were  taking  the  law  into 
their  own  hands — the  militia,  as  Chevalier  said,  looking 
on ;  the  sheriff  standing  with  folded  arms — and  the 
working  people  naturally  imitated  their  fellow  citizens. 
They  are  still  imitating.* 

3.  Since  the  revolutionary  period  1830-1850  the 
tendency  to  violence,  I  believe,  has  perceptibly  abated. 
This  is  a  quantitative  subject,  and  must  eventually  be 
answered  statistically.  In  an  attempt  to  get  some  light 
upon  proportions,  decrements,  and  increments,  I  have 
had  all  the  strikes  previous  to  1880  tabulated,  about 
which  I  could  secure  any  detailed  knowledge  at  all. 

1  Letter  XXIV,  Aug.  4,  1835. 
^  The  Diary  of  Philip  Hone,  Vol.  I,  pp.  210,  211. 
'  For  this  and  the  preceding  quotation  see  Cutler,  Lynch  law,  pp. 
104,  III. 
*See  S.  M.  Sexton,  Outlook,  vol.  79,  p.  199. 
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The  data  are  scant,  and  it  is  necessary  to  assume,  where 
a  fairly  good  account  is  given  and  no  violence  is 
mentioned,  that  none  occurred.  In  truth,  the  sta- 
tistics are  so  poor,  that  if  they  had  clearly  con- 
flicted with  the  conclusions  derived  from  non-sta- 
tistical data,  I  should  stand  by  the  latter  and  throw  over- 
board the  statistics.  However,  they  bear  out  com- 
pletely the  conclusion  derived  from  general  study,  the 
conclusion  that,  in  any  strike  of  a  given  size,  there  is 
less  likelihood  of  violence  today,  than  there  would  have 
been  sixty  years  ago  ;  but  that,  owing  to  the  undoubted 
increase  in  the  number  of  strikes,  the  aggregate  volume 
of  violence  has  grown  enormously.  This  conclusion 
rests  upon  a  long  historical  survey,  and  is  not  neces- 
sarily true  of  the  tendencies  of  the  moment. 

4.  Having  regard  to  tendencies  in  the  various  trades 
or  occupations,  it  is  plain  that  encouraging  progress  has 
been  made  in  some,  while  in  others  the  most  favorable 
conclusion  possible  is  that  no  marked  improvement  has 
occurred.  The  history  of  the  railroad  brotherhoods, 
for  instance,  shows  a  rapid  development  of  the  power  of 
self-control,  while  the  magnificent  handling  of  the 
longshoremen  and  eastern  miners  in  recent  years,  by 
their  respective  unions,  demonstrates  the  power  of 
labor  organizations  to  minimize  strikes  and  restrain 
violence  among  classes  of  workmen  peculiarly  prone 
to  violent  methods.  In  order  to  test  this  conclusion 
statistically,  I  have  had  the  strikes  previous  to  1880 
tabulated  by  trades,  so  as  to  show  the  number  and  pro- 
portion in  which  violence  is  known  to  have  occurred.' 

'These  statistics  are  just  as  bad  as  their  predecessors,  but  both  sets 
are  probably  better  than  unchecked,  off-hand  statements.  When  we 
are  dealing  with  quantitative  subjects,  we  think  arithmetically, 
whether  we  know  it  or  not,  and  the  figures  are  preferable  to  mental 
arithmetic. 
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Confining  our  attention  to  trades  represented  by  more 
than  ten  strikes,  we  find  that  violence  was  most  preva- 
lent among  day  laborers  shoemakers,  textile  workers, 
and  miners,  and  least  prevalent  among  building  workers, 
iron  and  steel  workers,  ship  builders,  and  glass  blowers. 
At  present,  day-laborers  are  responsible  for  little  strike 
violence,  while  the  building  and  iron  and  steel  workers, 
I  fear,  would  have  to  take  a  high  rank.  The  point 
which  I  desire  to  emphasize,  is  the  possibility  of  a  trade 
degenerating  in  this  respect.  We  are  far  too  inclined 
to  argue,  instinctively,  rather  than  consciously,  that  as 
new  unions  grow  old  they  necessarily  become  more 
peaceable ;  and  that  because  trade  unionism  has  led  to 
the  joint  conference  system  and  comparative  immunity 
from  violence  in  England,  it  will  inevitably  produce 
the  same  results  in  the  United  States.  Such  optimism, 
I  fear,  is  unwarranted.  Among  the  more  advanced 
nations  of  the  world,  the  American  people  stand  alone 
and  unrivalled  in  their  aptitude  for  lawlessness.  We 
have  much  to  learn  in  this  connection  from  the  history 
of  lynching  in  the  United  States.^ 

5.  From  the  qualitative  standpoint — and  about  this 
fact  I  feel  unusually  certain — a  noticeable  change  has 
undoubtedly  come  over  strike  violence.  The  quasi- 
statistics  which  I  have  used  (Table  II)  indicate  that  a 
large  majority  of  the  strikes  before  1870  were  not  con- 
ducted by  trade  unions.  They  were  more  or  less  spon- 
taneous outbursts,  and  the  violence  which  they  en- 
gendered was  sporadic,  passionate,  defiant,  frank  ;  while 

'"  While  thr*  decrease  in  the  number  of  lynchings  per  year  since 
the  early  nineties  afTords  some  hope  for  the  future  with  reference  to 
the  suppressing  of  lynchings,  still  the  number  of  cases  in  which 
the  victims  are  subjected  10  extreme  torture  indicate  that  too  much 
reliance  cannot  be  placed  upon  any  apparent  decline  in  the  tendency 
to  lynch."     Cutler,  L,ynch  law,  p.  275, 


igo 


American  Economic  Association 


o 


IBIOX 


uiB;j3DnQ 


rO  W       .MM       .    M    N 


MOONOOmmCTv.      .      .  .      .O      .     .      .M      .NN 


<    S 


l^^oX 


M      M      M     lO 


UTBlJ30n£l 


r-  lo  ci  PI  M 


P^OX 


HiBiJaoaQ 


cOrOMOO   fOrl-M  'S-N 


;noq;iAV 


3DU3[OlA 


lO  CO     .  VO      .  M 


a  S2  13 
2  41  - 


o.tr  CO 
tntnO 


o 


I  a 
I  a 
p'3 


I  a 

iH  cn 
lb  >» 


«a 


a.9  <«  a  S3 

ni     r;     ^     (-'     /-s 


o2 


9-3  ° 


h4  PQ  (iH  a  ij  H 


«  5S  a 
o      o  cs 

'^'S  a  i" 

S  O  ni   *^ 

™     U     ^     fl 

3  '*>  -2  S 


O    11 

lu  — 
ii  cd 
o  o 

fL,0 


I  a 

I   u 

!•« 

11T3 

a 


a  o 


„,  -S  £  ^  i3  2  " 

§  a.^rg.a^  u 
^  O  oJ  c«  >  *  i- 
W  mJ  (/!  CO  P^  PQ  M 


Violence  in  Labor  Disputes  191 

the  violence  of  today  is  too  often  cunning,  systematic, 
and  planful.  In  the  thirties,  for  instance,  outbreaks  of 
mob  violence  in  open,  careless,  brutal  defiance  of  the 
law  were  frequent,  particularly  among  the  workmen 
upon  the  canals  and  railroads/  But  one  hears  nothing 
of  "  wrecking  crews  "  or  "  flying  squadrons  ",^  of  "  edu- 
cation committees"  or  "scab  sluggers",  of  "strike 
breakers  "  or  "  spies  ". 

To  just  what  extent  the  labor  violence  of  today  is 
official — i.  e.^  deliberately  planned — it  is  impossible  to 
say.  Certain  it  is  that  in  some  localities  the  non-union 
men  entertain  a  very  legitimate  fear  of  their  lives,  while 
the  union  men  are  conscientious  in  their  belief  that  much 
of  the  strike  violence  is  deliberately  instigated  by  agents 
of  the  employers.^  And  cases  of  undoubted  authenticity 
may  be  cited  on  both  sides.  At  the  present  writing, 
for  instance,  ten  men  are  on  trial  in  Chicago  for  con- 
spiracy to  slug  one  Chris.  J.  Carlstrom,  who  was  beaten 
and  died  shortly  after  from  pneumonia,  probably  ag- 
gravated by  the  kicking  and  beating.  In  this  case  *,  the 
president  and  business  agent  of  the  union  have  con- 
fessed that  professional  sluggers  were  hired  to  perform 

'See  Woolen,  Yale  Review,  May,  1892  ;  and  Paulson's  Am.  Daily 
Adv.  (Phil.),  issues  of  Apr.  8  and  11,  June  i  and  3,  Sept.  14  and 
Dec.  II,  1829— July  2,  4  and  18,  Aug.  22,  Sept.  5  and  Nov.  29,  1831 — 
Mar.  31  and  April  2,  1832. 

'See  Report  of  the  Industrial  Commission,  vol.  VIII,  p.  388. 

i  "  My  experience  in  strikes  has  satisfied  me,  that  there  are  many 
times  when  strikers  are  provoked,  designedly,  into  the  commission  of 
unlawful  acts  for  the  simple  purpose  of  furni.shing  justification  upon 
which  to  base  a  call  for  the  militia,  in  order  that  public  sympathy 
may  be  alienated  and  to  convey  the  impression  that  the  strikers  are 
in  rebellion."     Letter  from  John  Mitchell. 

*  For  account  see  The  Chicago  Record-Herald,  issues  of  Dec.  3  and 
8,  1905.  66  days  were  required  to  obtain  a  jury  in  this  case,  and  be- 
fore the  hearing  of  testimony  began,  it  had  cost  the  state  approxi- 
mately 140,000. 
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this  act  by  the  board  of  directors  of  the  union,  and  paid 
for  their  services  out  of  the  union  funds.  On  the  other 
hand  there  can  be  no  reasonable  doubt  that  in  the 
Cripple  Creek  strike  of  1903,  detectives  and  spies  in  the 
employ  of  the  mine  operators,  did  instigate  and  partici- 
pate in  violence  of  the  most  despicable  and  sinister 
variety,  with  the  object  of  discrediting  the  unions/ 

The  real  gravity  of  this  systematic  violence  which 
occasionally  comes  to  light,  is  the  state  of  military 
preparedness  which  it  connotes,  the  intensification  of 
the  conflict  between  labor  and  capital  which  it  signifies, 
the  armies  of  strike-breakers,  spies  and  counter-spies 
whose  existence  it  reveals.  Capital  and  labor  have  now 
been  playing  the  game  of  war  for  more  than  a  century, 
and  the  game  has  been  reduced  to  a  science.  When 
violence  is  employed,  therefore,  it  will  be  employed 
scientifically,  that  is  all  ;  blows  are  no  longer  struck  at 
random,  they  are  directed  at  the  nerve-centres.  The 
mere  extent  of  this  systematic  violence  is  relatively  un- 
important. The  serious  development  of  the  century  is 
the  systemization  of  the  boycott  and  blacklist,  the  con- 
stant and  fairly  successful  effort  of  trade  union  and 
employers'  association  to  improve  and  perfect  their 
respective  weapons  of  coercion,  to  give  them  a  legal 
status  and  transform  them — as  the  relatively  innocuous 
pool  was  transformed  into  the  more  menacing  holding 
company — into  lawful  instruments  which  are  doubly 
oppressive,  because  doubly  efficient,  by  reason  of  their 
very  legality.  Both  sides  are  incessantly  planning  to 
perfect  and  legalize  coercion  and  monopoly. 

And  for  the  worst  of  these  evils  neither  capital   nor 

'Report  of  the  (U.  S.)  Commissioner  of  Labor,  1905,  Labor  dis 
turbances  in  Colorado,  ch.  XX.  Cf.  Report  of  the  Industrial  Com- 
mission, vol.  VII,  p.  719  and  vol.  VIII,  pp.  257,  3S4.  Buchanan, 
Stor3'  of  a  labor  agitator,  pp.  176-178,  248,  249. 
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labor  is  really  to  blame.  John  Smith  owns  a  mine  in 
Rocky  Mountain  Canyon  and  proceeds  to  develop  it. 
Remembering  bloody  labor  wars  of  the  past,  he  thought- 
fully builds  round  it  a  stockade,  buys  a  machine  gun, 
puts  in  a  few  stands  of  Winchester  rifles,  and  an  ex- 
prize-fighter  or  two  as  watchmen.  Meanwhile  the  men 
take  the  hint,  organize  a  union  and  exhort  one  another 
to  remember  that  clause  of  the  sacred  palladium  of  our 
liberties  which  declares  :  The  right  of  the  people  to 
keep  and  bear  arms  shall  not  be  infringed.'  John  Smith 
unites  with  his  fellow  operators  and  forms  a  defence 
association.  The  union  amasses  a  strike  fund.  The 
association  gathers  a  defence  fund.  The  union  an- 
nounces its  intention  to  enforce  the  closed  shop 
rule.  The  employers  perfect  a  labor  bureau  and  pre- 
pare to  blacklist — legally.  The  unions  elect  one  of 
their  members  sheriff.  The  employers  "  see  to  it " 
that  the  circuit  judge  is  "  conservative."  Organized 
labor  in  the  state  endorses  and  elects  an  attorney 
general.  Organized  capital  buys  the  nomination  of  the 
governor.  Sometime  during  this  process  a  strike  has 
broken  out,  and  the  long-continued,  smouldering  coercion 
breaks  into  the  flame  of  actual  violence.  The  con- 
servative governor  hurries  a  Sherman  Bell  to  the  scene, 
and  it  is  not  long  before  he  is  able  to  announce  in  the 
words  of  another  military  hero  —  "the  backbone  of  the 
strike  is  broken."  He  has,  perhaps,  imprisoned  inno- 
cent men  in  bull-pens,  deported  suspects,  defied  federal 

'In  March,  1903,  the  Milwaukee  Federated  Trades  Council  passed 
the  following  resolution  :  "  Resolved,  that  since  no  nation  in  which 
the  people  are  totally  disarmed  can  in  the  end  remain  a  free  nation, 
therefore  we  urge  all  liberty-loving  citizens  and  especially  union  men 
to  remember  and  obey  Article  II  of  the  Constitution  of  the  United 
States  which  reads  as  follows  :  "  The  right  of  the  people  to  keep  and 
bear  arms  shall  not  be  infringed." 

13 
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judges,  and  smashed  printing  presses.  Departing,  the 
militia  leave  behind  them  peace — and  the  seeds  of  re- 
sentment, class  hatred,  and  subsequent  rebellion.  Then 
they  start  again  on  another  round  of  this  vicious  circle. 

So  the  endless  chain  of  offence  and  defence  goes  on, 
until  the  itching  fullness  of  the  preparation  invites 
with  irresistable  allurement  to  actual  battle.  God  alone 
knows  which  side  started  it,  and  he  with  his  infinite 
understanding  cannot  care.  He  who  strikes  a  blow 
must,  of  course,  be  punished.  Society  cannot  safely 
withdraw  one  inch  from  that  stand.  But  in  the  larger 
sense  nobody  is  responsible.  In  the  situation  which  I 
have  described,  you  and  I  would  act  with  our  fellows. 
You  and  I  would  perfect  the  boycott  and  the  blacklist, 
bar  the  scab  or  the  troublesome  agitator,  countenance 
the  sympathetic  strike  or  the  sympathetic  lockout,  and, 
in  a  pinch,  hire  a  strike-breaker  whose  crew  was  largely 
composed  of  professional  bad  men,  or  fail  to  protest 
against  a  vigorous  business  agent  who  was  not  above 
slugging  a  "scab"  in  an  emergency.  Of  course  we 
would  not  plan  violence.  The  rank  and  file  never  do. 
But  we  would  learn  to  tolerate  useful  agents  who  in  the 
bottom  of  our  hearts  we  feared  were  not  above  violence. 
It  is  the  system  which  is  at  fault.  The  whole  game  is 
played  in  the  atmosphere  of  moral  violence,  as  football 
is  played  in  the  atmosphere  of  professionalism,  and  it 
must  occasionally  lapse  into  violence. 

IV.  The  Joint  Conference  System :  The  system, 
happily,  has  been  slowly  developing  an  anti-toxin  for 
this  poison  of  systematic  industrial  war  :  the  joint 
agreement  or  joint  conference.  Can  we  wait  for  the 
joint  agreement  to  suppress  the  disease? 

In  all  soberness  of  judgment  I  do  not  believe  that  we 
can  or  that  we  should.     It  is  true  that  in  the    last   few 
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years  peace  has  been  secured  in  a  number  of  industries 
by  the  joint-agreement,  and  in  England  a  still  more 
encouraging  achievement  has  been  recorded.  But  there 
is  no  sound  reason  to  expect  that  widespread  peace  will 
soon  be  effected  in  the  United  States.  There  is  every 
reason  to  fear  that  when  the  Bureau  of  Labor  publishes 
its  next  report  on  strikes,  more  persons  will  be  shown 
to  have  participated  in  strikes  between  1900  and  1905 
than  in  any  other  quinquennium  of  our  history.  And 
the  employers'  association  is  not  at  present  making  for 
peace.  For  every  employers'  association  of  the  peace- 
able sort,  there  are  a  half  dozen  union  smashers, 
and  a  whole  dozen,  which,  while  not  looking  for 
strife,  nevertheless  hold  as  their  chief  object  the 
maintenance  of  principles  which  are  opposed  to 
the  fundamental  tenets  of  trade  unionism.  Both  sides 
are  thoroughly  sincere  ;  both  are  well-armed  ;  and  both 
place  principle  above  peace.  Take  into  account  the 
union's  insistance  upon  the  closed  shop  and  the  em- 
ployers' repugnance  to  that  policy  ;  give  due  weight  to 
the  spread  of  socialism  and  socialistic  labor  organiza- 
tion ;  remember  the  many  trades  and  localities  which 
remain  to  be  organized,  together  with  the  new  union's 
proneness  to  strife  ;  add  to  all  this  the  growing  con- 
viction among  labor  leaders  (and  even  economists)  that 
striking  is  good  business  policy,  and  we  cannot  in- 
telligently hope  for  a  diminution  of  industrial  violence 
within  any  period  short  enough  to  justify  consideration. 
Of  course  we  may  shut  our  eyes  and  trust  to  the  doc- 
trine that  Providence  takes  care  of  fools,  drunkards,  and 
the  United  States.  But  some  of  us  prefer  common 
sense. 

In  concluding  this  phase  of  the   discussion,  it  should 
be  said  that  many  of  the  most   trustworthy    authorities 
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believe  that  the  employers'  association  will  foster  the 
joint-agreement  system  and  thus  hasten  the  era  of  peace. 
I  hope  this  is  a  correct  forecast.  At  our  last  meeting 
in  Chicago  we  all  agreed  with  rather  startling  unanimity 
that  most  American  unions  must  and  would  maintain 
the  closed  shop.  So  long  as  the  employers'  associations 
repudiate  this  principle,  there  must  be  war,  latent  or 
active.  When  they  accept  the  principle,  then  we  shall 
have  peace,  but  peace  with  monopoly  :  dishonorable 
and  u-nprofitable  peace  unless  the  public  or  the  state  in 
some  way  is  a  party  to  the  monopolistic  agreement. 
But  this  point  will  come  up  again. 

V.  The  Police  :  Another  favorite  remedy  for  strike 
violence,  is  improved  police  protection.  "  If  the  police 
would  do  their  duty,"  employers  frequently  say,  "  there 
would  be  no  violence."  .  .  .  "And  no  strikes,  either," 
they  frequently  add,  sotto  voce.  This  opinion  that  the 
police,  or  more  generally,  "  the  authorities,"  are  chiefly 
to  blame,  is  often  supported  by  the  warmest  friends  of 
trade  unionism.  "  Such  [strike]  violence,"  says  Pro- 
fessor Bemis,  "  is  almost  entirely  confined  to  places 
where  the  well-to-do  and  powerful  citizens  have  almost 
entirely  ignored  their  duty  as  citizens,  and  where,  in 
consequence,  the  police  force,  if  not  the  entire  city 
government,  has  become  inefficient  and  rotten  to  the 
core.  .  .  .  The  remedy  is  civic  reform,  not  the  destruc- 
tion of  unionism."  ' 

Now  there  is  mucli  truth  in  this.  Many  cases  of 
sickening  incompetency  or  complicity  on  the  part  of 
the  authorities  might  be  cited  ;  and  as  between  the 
unions,  the  employers  and  the  authorities,  the  last  may 
fairly  be  charged  with  the  largest  part  of  the  responsi- 
bility   for   strike    violence.     But  mere   censure  of   the 

^  The  Independent,  vol.  52,  p.  1275. 
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police  and  advocacy  of  civic  reform  do  not  exhaust  the 
question.  There  are  deeper  considerations  to  be  taken 
into  account : 

1.  Much  strike  violence  arises  not  from  inefficiency 
or  complicity  on  the  part  of  the  police,  but  from  a 
pardonable  inadequacy  of  police  protection,  combined 
with  a  reasonable  and  justifiable  disinclination  on  the 
part  of  the  civil  authorities  to  call  in  the  militia.  A 
police  force  which  is  amply  sufficient  in  ordinary  times, 
is  wholly  inadequate  in  periods  of  industrial  war. 
There  should  be  a  police  reserve  of  some  kind,  with  the 
training  and  temper  of  police  as  distinguished  from  the 
military  training  and  temper.  Pennsylvania,  I  under- 
stand, has  recently  passed  a  law,  providing  for  the  crea- 
tion of  a  state  constabulary ;  and  in  Porto  Rico  an 
insular  or  state  police  has  been  used  with  conspicuous 
success  for  many  years.  In  any  event  and  by  state 
police  or  otherwise,  an  efficient  police  reserve  should  be 
maintained  to  assist  the  ordinary  force  during  large 
strikes. 

2.  Apropos  of  Prof.  Bemis's  suggestion  it  should  be 
noted  that  there  is  one  condition  far  more  provocative 
of  desperate  violence  than  poor  police,  and  that  is 
police  closely  affiliated  either  with  labor  or  capital. 
Class  government  is  worse  than  no  government.  The 
peculiarly  revolting  violence  which  characterized  the 
Coeur  d'Alene  and  Cripple  Creek  strikes,  arose,  in  the 
greater  part,  from  the  very  fact  that  the  well-to-do  and 
powerful  citizens  of  whom  Prof,  Bemis  speaks,  did 
not  ignore  their  civic  duty,  but  performed  it  very 
actively  by  securing  the  election  of  sympathetic 
officials.  The  miners  did  the  same  thing,  and  I  dare 
say  everybody  concerned,  including  the  officials,  was 
impartial  and  sincere  according  to  his  best  lights. 
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3.  A  study  of  the  cases  in  which  the  police  or  the 
militia  have  rigorously  suppressed  strike  violence, 
makes  it  plain  that  the  process  is  almost  invariably 
accompanied  by  a  very  partizan  administration  of  jus- 
tice and  rough  contempt  for  the  rights  of  the  strikers. 
Take  the  Coeur  d'Alene  troubles  of  1899,  for  instance. 
It  is  undoubtedly  true  that  the  local  unions  had  main- 
tained a  reign  of  terror  for  months,  and  that  troops 
were  needed.  But  when  they  arrived  they  were  prac- 
tically put  in  command  of  an  agent  of  the  mine  owners, 
doubtless  a  very  respectable  man,  who  immediately 
proceeded  to  smash  the  union  by  notifying  the  mine 
operators  some  of  whom  had  lived  at  peace  with  the 
union  and  desired  to  continue  bargaining  collectively 
with  it — that  the  employment  of  men  belonging  to  the 
Western  Federation  of  Miners  "  must  cease  ",  and  that 
*'  in  case  this  direction  is  not  observed  your  mines  will 
be  closed."'  Nor  are  actions  of  this  kind  confined  to 
periods  when  martial  law  is  in  force.  The  acts  of  the 
Colorado  militia  in  i903,'''  when,  by  the  explicit  state- 
ment of  Governor  Peabody,  Cripple  Creek  was  not  under 
martial  law  and  the  troops  were  present  for  the  sole 
purpose  of  enforcing  the  civil  law,  were  quite  as  arbi- 
trary as  the  actions  of  the  United  States  troops  at 
Coeur  d'Alene.  Of  course,  we  all  agree,  I  suppose,  that 
if  it  is  necessary  to  smash  unions,  break  strikes,  pro- 
hibit picketing,  and  imprison  labor  leaders,  in  order  to 
suppress  violence,  that  these  things  must  be  done. 
Their  necessity,  unfortunately,  does  not  keep  them  from 
creating  in  the  minds  of  the  strikers  a  class  hatred,  a 
distrust  of  the  militia,  and    a  resolution    to  renew    the 

'  Report  of  the  Industrial  Commission,  vol.  XII,  p.  t^^o passim. 
'  Report  of  the  (U.  S. )  Commissioner  of  Labor,   1905,    "  Labor  dis- 
turbances iu  Colorado,"  p.  181  seq. 
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battle,  which  go  far  to  counterbalance  the  blessings  of 
peace. 

From  this  proposition  that  the  rigorous  prevention  or 
suppression  of  violence  almost  always  involves  viola- 
tion of  important  legal  rights,  several  profitable  de- 
ductions may  be  drawn  : 

(a)  Something  undoubtedly  needs  to  be  done  in  the 
way  of  defining  the  status  of  military  forces  in  labor  dis- 
putes. Either  the  law  is  ordinarily  broken,  or  the 
ordinary  law  is  set  aside,  when  the  militia  are  called 
out.  In  either  event,  all  the  parties  concerned  in  strike 
violence  are  entitled  to  know  what  is  expected  of  them. 
Congress  and  the  several  state  legislatures,  should,  it 
would  seem,  carefully  formulate  rules  covering  the  fol- 
lowing vital  points  :  the  powers  and  duties  of  the  militia 
when  merely  assisting  the  civil  authorities  to  enforce 
the  civil  law  :  the  relations  between  the  military  and 
judicial  authorities  under  such  circumstances  :  the  power 
of  governors  and  military  authorities  to  remove  local 
officials  for  alleged  incompetency  or  corruption  :  and 
the  meaning  and  efficiency  of  rights  guaranteed  by 
federal  law  in  districts  where  martial  law  has  been  de- 
clared by  state  authorities. 

(b)  If  what  has  been  said  is  true,  it  is  apparent  that 
the  trade  union's  common  objection  to  the  calling  out 
of  troops  has  some  equitable  basis.  This  is  a  particu- 
larly difficult  point  for  the  layman  to  appreciate,  and  in 
another  place^  I  have  criticized  the  inconsistency  of 
labor  leaders  who  deny  that  their  followers  participate 
in  violence,  and  in  the  same  voice  denounce  the  meas- 
ures necessary  to  suppress  violence.  I  still  believe  that 
organized  labor  makes  a  mistake  in  attempting  to  boy- 
cott   the  militia,   as  a  few  unions  have  done,  and   in 

1  Adams  and  Sumner,  Labor  problems,  p.  212. 
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stretuiously  opposing  the  use  of  troops  where  widespread 
violence  exists.  But  they  have  a  distinct  right  to 
demand  that  the  troops  shall  be  used  to  suppress  vio- 
lence alone,  and  not  to  suppress  strikes  or  trade  unions. 
To  this  demand  it  is  no  answer  to  say,  that  as  the  union 
has  stirred  up  the  violence  it  must  take  the  conse- 
quences, for  the  disturbance  is  frequently  started  by 
agents  of  the  employers.^ 

VI.  The  Law  and  its  Enforcement :  The  funda- 
mental reason  why  legal  rights  are  frequently  infringed 
by  police  and  militia  when  suppressing  violence,  is 
found  in  the  nature  of  the  law  on  strikes. 

In  the  first  place  the  law  is  horribly  confused ;  what 
is  legal  at  oue  time  is  illegal  at  another  ;  what  one  court 
prohibits  another  permits  ;  what  is  criminal  in  one  state 
is  merely  actionable  in  another  and  perfectly  lawful  in 
a  third.  It  is  unnecessary  to  enlarge  on  this  point.  The 
conflict  of  law  is  admitted  by  the  courts  themselves,  and 
signifies  nothing  worse  than  the  inherent  difficulty  of  a 
problem  which  neither  economists,  legislators,  nor 
judges  have  yet  succeeded  in  solving. 

In  the  second  place  the  law  draws  distinctions  here  so 
subtle  and  refined  that  it  is  almost  impossible  to  main- 
tain them  in  theory  and  utterly  impossible  to  preserve 
them  in  the  clash  of  actual  industrial  war.  "  The  law 
here,"  says  Stimson,  "  goes  into  the  domain  of  con- 
science and  morals.  The  question  is  not  so  much  what 
is  done,  nor  even  what  results  follow,  but  what  is  the 
inmost  real  intent  the  persons  engaged  in  doing  it."^ 
It  is  no  accident  that  the  law  on  strikes  is  chiefly  en- 
forced through  equity  processes  by  the  courts  them- 
selves.    Nobody  less  expert  than  a  trained  jurist  is  fitted 

1  From  a  letter  to  the  writer. 

*  Stimsou,  Handbook  to  the  labor  law  of  the  United  States,  p.  200. 
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to  enforce  sucli  law.  Fancy  a  conscientious  policeman 
trying  not  to  interfere  with  a  group  of  pickets  in  the 
exercise  of  their  lawful  rights  of  accosting,  persuading 
and  exhorting  a  frightened  scab,  but  trying  just  as  con- 
scientiously to  prevent  them  from  breaking  the  law  by 
threatening,  reviling,  intimidating,  or  interfering  with 
the  scab.  And  this  is  one  of  the  simple  problems  in 
the  law  of  strikes. 

In  the  third  place,  such  law  as  exists  is  not  enforced, 
the  police  do  not  enforce  it,  prosecuting  attorneys  do  not 
enforce  it,  and  the  public  makes  no  persistent  or  intelli- 
gent demand  for  its  enforcement.  As  a  people  we  have 
not  dared — nor  wished — to  enforce  the  laws  on  strikes 
and  boycotts,  any  more  than  we  have  dared  to  enforce 
the  plain  and  unequivocal  provisions  of  the  anti-trust 
acts. 

Some  of  the  reasons  for  this  non-enforcement  of  the 
law  we  have  just  found  in  the  confusion  and  subtlety  of 
the  law  itself.  But  there  are  profounder  reasons  still. 
One  of  these  is  the  public  recognition  of  the  fact  that 
the  trade  union  is  doing  as  much  or  more  than  any 
other  single  institution  toward  the  realization  of  that 
most  important  of  all  social  aims — a  better  distribution 
of  wealth.  We  overlook  the  means  which  the  unions 
often  employ,  because  we  endorse  so  heartily  the  end 
which  they  seek.^  Another  significant  reason  why  we 
pardon  the  lawlessness  of  the  unions  is  found  in  the  fact 
that  what  is  unlawful  for  workingmen  is  not  unlawful 
for  employers,  or  to  state  it  more  accurately,  that  un- 
lawful acts  which  it  is  perfectly  easy  to  discover  when 
committed  by  workingmen,  are  utterly  beyond  dis- 
covery when  committed  by  employers. 

Is  it  necessary  to  prove  this  truth  ?     Suppose  a  num- 

^  See  Clark,  The  problem  of  monopoly,  pp.  72,  73. 
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ber  of  union  men  wish  to  secure  the  discharge  of  a 
"scab."  Because  they  must  combine  together,  discuss 
the  matter  formally,  pass  resolutions  and  act  through 
authorized  agents,  it  is  easy  to  discover  the  motive  of 
the  combination,  and  in  most  states  the  action  is  unlaw- 
ful. Suppose  on  the  contrary  the  employer  of  all  these 
men,  who  is  comparable  to  all  of  them  in  power  and 
importance,  discharges  the  president  of  the  union  merely 
to  punish  and  harass  the  union.  It  is  not  only  utterly 
impossible  to  discover  his  motive,  but  in  most  states  his 
action  is  perfectly  lawful  irrespective  of  the  motive. 
Suppose  the  workmen  in  a  coal  mine  strike  in  order  to 
force  their  employer  to  boycott  the  owner  of  a  steel  mill 
who  is  having  trouble  with  his  employees.  In  every 
state,  so  far  as  I  know,  their  action  is  conspiracy  and 
highly  unlawful.  But  suppose  the  United  States  Steel 
Corporation,  having  a  strike  in  one  of  its  steel  mills  and 
discovering  that  the  strikers  are  receiving  financial 
assistance  from  their  workmen  in  a  coal  mine,  quietly 
close  down  the  coal  mine  in  order  to  cut  off  the  source 
of  supplies.  It  would  be  impossible  to  discover  the 
cause  of  this  shut  down,  and  as  the  corporation  is  a  legal 
personality,  a  unit,  I  do  not  see  that  the  action  could  be 
regarded  as  unlawful  even  if  the  motive  could  be  shown. 
The  action  of  the  employers  in  these  supposititious 
cases  is  quite  as  bad  from  every  point  of  view  as  the 
essentially  similar  action  of  their  workmen,  but  the 
workingmen  may  be  punished,  while  the  employers 
may  not. 

In  the  beginning  of  this  paper  I  called  attention  to 
the  fact  that  the  great  significance  of  physical  violence 
in  strikes  was  the  moral  violence  or  coercion  which  it 
connotes,  and  expressed  the  opinion  that  the  unregu- 
lated   use    of    such    coercion   was    morally   wrong   and 
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socially  inexpedient.  At  this  point  I  desire  to  call 
attention  to  the  fact  that  employers  habitually  use  a 
form  of  moral  violence  or  coercion  which  may  be  equally 
as  cruel,  inexpedient  and  dangerous  as  the  "scabbing" 
in  which  their  workmen  so  frequently  indulge.  At  the 
beginning  of  one  of  the  most  protracted  wars  between 
capital  and  labor  which  this  country  has  ever  known, 
one  of  the  employers  when  informed  that  the  men  were 
about  to  strike  replied,  "  Let  'em  starve,  then."  The 
pressure  of  necessity  and  the  coercion  of  want,  these  are 
weapons  constantly  used  by  employers  who  grow  vehe- 
ment in  their  denunciation  of  tlie  ostracism  of  the  scab, 
and  who  glow  with  fiery  eloquence  in  explaining  the 
immorality  of  the  boycott  or  sympathetic  strike.  Surely 
it  is  unnecessary  to  enlarge  upon  this  inconsistency. 
Every  protracted  strike  is  a  mere  test  of  resources  in 
which  the  employer's  strongest  ally  and  main  resource 
is  the  fear  or  actual  presence  of  want.  You  tell  me  that 
the  employers'  alliance  with  the  forces  of  hunger  and 
want  may  be  immoral,  but  that  this  is  a  matter  for  the 
conscience  of  the  employer  and  not  a  question  for  the 
lawyer  or  the  economist.  I  answer  that  in  this  question 
of  labor  combinations  the  law  dips  down  into  the  secret 
recesses  of  morality,  and  inevitably  as  well  as  justly  so. 
Mere  immorality  when  swollen  and  intensified  by  huge 
combinations  becomes  more  dangerous  and  oppressive 
than  most  of  the  actions  which  the  criminal  law  under- 
takes to  punish  ;  and  occasionally,  as  in  the  sympathetic 
railroad  strikes  of  1894,  we  are  stricken  with  the  terrible 
actuality  of  this  truth.  Only  we  forget  that  the  em- 
ployer is  a  combination  in  himself,  and  fail  to  transform 
his  industrial  immorality  into  indictable  crime. 
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In  conclusion  it  may  be  desirable  to  restate  briefly 
the  basal  thought  underlying  this  paper  : 

Strikes  in  this  country  (or  more  accurately  the  num- 
ber of  persons  involved  in  strikes)  are  increasing. 
These  strikes  are  normally  accompanied  by  coercion, 
menace,  boycotting,  and  intimidation,  and  these 
naturally  produce  a  certain  amount  of  physical  violence, 
which  is  less  important /<?r  se  than  in  its  revelation  of 
the  wide  and  fertile  field  of  moral  violence  from  which 
it  springs.  The  law  against  physical  violence  is  poorly 
enforced,  while  the  law  against  moral  violence  is 
scarcely  enforced  at  all ;  and  the  result  is  a  situation 
which  is  unbearable  for  those  people  who  abhor  vio- 
lence and  utterly  detest  those  cunning  forms  of  peaceful 
coercion  which  undermine  manhood,  stimulate  graft, 
and  foster  oppression.  How  to  remedy  the  situation  is 
a  problem  which  I  am  not  called  upon  to  solve,  but 
which  demands,  nevertheless,  the  last  few  words. 

It  is  evident  that  the  way  out  of  this  situation  is  not 
by  legalizing  the  boycott,  the  strike  against  the  non- 
union man,  and  other  forms  of  moral  violence  whose 
very  existence  creates  the  problem.  On  the  other  hand, 
it  is  just  as  plain  that  we  cannot  relieve  the  situation 
by  vigorously  enforcing  the  law  against  the  unions, 
while  employers  are  permitted  to  league  themselves 
with  the  forces  of  want  and  poverty,  and  practice  the 
same  moral  violence  which  in  labor  combinations  we 
so  justly  condemn.  We  must  equalize  the  law  and  then 
enforce  it  ;  but  it  is  plain  that  the  equalization  must 
come  by  levelling  up,  not  down  ;  by  increasing  the  re- 
sponsibility of  employers,  not  by  diminishing  the 
responsibility  of  the  workmen.  And  it  is  equally  plain 
that  this  higher  law  will  be  of  no  avail  unless  some 
new    method    of  enforcement  is   secured  ;  our   present 
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executive  and  judiciary  have  utterly  failed  to  enforce 
existing  law,  and  the  legal  reforms  which  are  here  con- 
templated would  throw  upon  both  arms  of  the  govern- 
ment harder  and  more  exacting  tasks. 

Personally,  I  see  no  solution  of  the  problem  short  of 
an  expert  commission,  essentially  similar  to  the  railroad 
rate  commission,  which  shall  stand  midway  between 
the  executive  and  the  judicial  departments  of  govern- 
ment, whose  specific  duty  shall  be  to  foster  and  develop 
voluntary  collective  bargaining — when  necessary  to 
regulate  voluntary  collective  bargaining  in  the  interests 
of  the  public  or  the  non-union  man  (parties  not  repre- 
sented in  ordinary  collective  bargaining) — and  when 
collective  bargaining  breaks  down  to  replace  it  with 
expert  authoritative  arbitration.  Only  through  experts 
and  in  this  round-about  way  shall  we  be  able  to  enforce 
that  difficult  species  of  law  which  we  have  already  de- 
vised for  labor  combinations  and  which  some  day  we 
must  apply  to  employers. 

For  after  all  there  is  no  logical  stopping  place  short 
of  "  fair  "  conditions  of  employment,  and  in  particular 
the  "  fair  wage,"  the  wage  that,  in  the  opinion  of  the 
wisest,  sanest,  and  most  expert  authorities  to  be  secured, 
is,  in  view  of  all  the  circumstances,  a  fair  wage.  Our 
representatives  at  Washington  are  at  this  time  con- 
sidering ways  and  means  by  which  to  maintain 
"  reasonable  "  railroad  rates.  Why,  then,  should  we 
regard  the  "fair  wage  "  as  a  Utopian  dream  ?  The  one 
is  not  more  difficult  than  the  other  ;  nor  more  necessary. 

Of  course  this  program  means  "  compulsory  arbitra- 
tion "  in  extreme  instances  ;  but  of  compulsory  arbitra- 
tion there  is  time  to  say  only  that  in  my  deliberate 
opinion  it  is  not  only  practicable  and  adaptable  to  the 
requirements  of  our  constitutional  law,    but  that   it  is 
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inevitable.  As  a  class,  economists  have  been  led  to 
condemn  compulsory  arbitration  by  confining  their  at- 
tention and  consideration  too  excUisively  to  the  New 
Zealand  model.  In  time  American  ingenuity  and  the 
sound  business  sense  of  the  American  people,  will  devise 
an  American  system  of  compulsory  arbitration  and  sup- 
press industrial  war. 


VIOLENCE  IN  STRIKES— DISCUSSION 

Nicholas  P.  Oilman  :  I  deprecate  any  attempt  to 
minimize  the  amount  of  violence  in  labor  disputes  by 
comparing  it  with  the  amount  of  other  crimes,  for  trade 
unionists  belong  to  the  intelligent  and  usually  peaceful 
classes  of  the  community  and  ought  not  to  need  such 
comparison  to  excuse  them.  Whatever  may  be  said 
privately  by  unionists  of  any  particular  case  of  violence 
committed  upon  a  non-unionist  by  a  unionist,  the  formal 
utterances  of  labor  leaders  upon  the  wrongfulness  and 
the  bad  policy  of  employing  violence  in  strikes  are, 
indeed,  above  reproach.  But  the  practical  attitude  of 
many  unions  is  not  in  keeping  with  their  peaceful 
theory.  In  case  of  violence  claimed  to  have  been  com- 
mitted by  a  unionist,  the  effort  of  the  union  is  first  to 
deny  the  fact,  and  secondly  to  avoid  responsibility, 
thirdly,  the  union  furnishes  able  counsel  to  defend  the 
accused  member ;  and,  fourthly,  if  he  is  convicted,  it 
fails  to  expel  him  from  its  membership.  There  are  few, 
if  any,  penalties  prescribed  for  violence,  and  dismissal 
for  proved  crime  of  the  kind  is  unknown.  In  view  of 
these  facts,  the  disinterested  student  of  the  phenomena 
must  pronounce  the  position  taken  by  trade  unionists 
against  the  use  of  violence  in  labor  disputes  to  be  too 
largely  academic.  The  unions  take  no  vigorous  meas- 
ures to  prevent  it,  or  to  punish  it  when  committed. 
They  profit  by  the  fear  of  violence  which  actually  pre- 
vents thousands  of  non-unionists  from  seeking  work  in 
an  establishment  where  a  strike  is  on,  and  they  do  not 
sufficiently  reckon  up  the  remote  consequences  of  such  a 
policy  in  alienating  the  good  will  of  the  public.  Trade 
unions   can    prevent  violence  in  strikes  if   they  really 
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wish  to  do  it,  at  least  in  a  very  great  degree.  We  need 
a  rigid  enforcement,  by  the  authorities,  of  existing  laws 
against  criminal  practices  committed  by  strikers. 
Picketing  leads  very  easily  to  actual  violence,  and  it 
should  be  abolished.  It  is  a  method  of  reaching  work- 
men outside  of  the  establishment  having  a  strike  that 
has  become  antiquated  in  this  age  of  the  printing-press 
and  the  telegraph.  Lawlessness  by  persons  who  excuse 
their  methods  because  their  ideals  are  high  is  too  com- 
mon in  our  country  to-day  :  violence  by  trade-unionists 
is  a  very  palpable  example,  and  it  should  be  rigorously 
suppressed  by  law  and  public  opinion. 

George  E.  Barnett  :  Mr.  Adams'  paper  resolves 
itself  into  the  maintenance  of  three  theses.  In  the  first 
place  he  points  out  that  the  actual  violence  in  labor  dis- 
putes is  a  smaller  evil  than  the  atmosphere  of  menace 
which  surrounds  many,  if  not  most  strikes.  Secondly, 
he  asserts  that  this  violence  does  not  show  such  a  de- 
crease as  to  warrant  us  in  the  belief  that  tendencies  now 
at  work  will  result  in  the  effectual  diminution  of  vio- 
lence. Thirdly,  he  suggests  that  the  evils  attendant 
upon  the  use  of  violence  are  so  great  that  it  will  be 
necessary,  or  in  any  event  highly  desirable,  to  adopt 
some  system  of  compulsory  arbitration  as  an  effective 
remedy  for  an  intolerable  state  of  affairs. 

The  second  proposition  is  the  pivot  upon  which  the 
first  and  third  turn.  For  menace  obviously  exists 
because  of  some  actual  violence.  Once  the  violence  is 
either  done  away  with  or  considerably  diminished,  the 
atmosphere  of  menace  will  be  sensibly  lightened.  In 
the  same  way,  the  validity  of  the  third  proposition,  viz., 
the  necessity  for  the  interposition  of  the  state  in  order 
to  avoid  strikes  and  the  violence  attendant  upon  them — 
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depends  directly  upon  whether  or  not  violence  is  likely 
to  decrease. 

In  support  of  his  central  thesis — that  violence  shows 
such  a  slight  tendency  to  decrease  as  to  give  us  no  good 
ground  to  hope  for  its  disappearance — Mr.  Adams 
adduces  first  of  all  a  body  of  statistical  evidence.  The 
statistics  thus  introduced  appear  to  me  to  have  even  less 
weight  than  Mr.  Adams,  himself,  attaches  to  them,  (i,) 
The  strikes  in  which  it  is  possible  to  determine  whether 
violence  was  employed  or  not  are  so  small  a  part  of  the 
total  number  as  to  make  any  inferences  drawn  from  the 
tables  extremely  untrustworthy.  (2,)  The  statistics  of 
violence  to  be  of  any  use  must  be  qualitative.  In  the 
tables  presented,  no  attempt  is  made  to  distinguish  be- 
tween large  disturbances  such  as  the  railroad  strikes  of 
the  '70's  and  the  smallest  infractions  of  the  law,  (3.) 
The  tables  do  not  cover  any  part  of  the  period  since 
1880.  The  great  tendencies  which  most  economists  be- 
lieve make  for  a  diminution  in  violence  :  the  national- 
ization of  the  unions  and  the  development  of  collective 
bargaining,  were  hardly  in  existence  in  1880,  For  these 
and  other  reasons  it  seems  impossible  at  present  to  reach 
any  conclusions  from  a  study  of  the  statistics  now  in 
existence.  Undoubtedly  useful  statistics  might  be  had, 
but  the  collection  of  such  statistics  would  require  an 
enormous  outlay. 

In  the  absence  of  any  satisfactory  statistical  data,  any 
judgment  as  to  the  increase  or  decrease  of  violence  must 
be  based  upon  a  study  of  the  history  of  the  older  unions 
and  of  the  tendencies  now  manifest  in  the  labor  move- 
ment. Mr.  Adams  believes  that  the  improvement  in 
methods  of  collective  bargaining  does  not  show  such  a 
continuity  as  to  warrant  us  in  counting  strongly  on 
14 
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relief  from  this  quarter.  There  are  undoubtedly  many 
eddies  in  this  movement,  but  allowing  for  all  relapses, 
the  history  of  collective  bargaining  shows,  especially  in 
recent  years,  clearly  discernible  tendencies.  The  last 
ten  years,  more  than  any  equal  length  in  the  past,  have 
been  full  of  significance  in  the  trade-union  history  of  the 
United  States.  Within  that  period  has  come,  in  a 
measure  hitherto  unknown,  the  rise  of  national  em- 
ployers' associations  and  great  systems  of  collective  bar- 
gaining. In  considering  the  slow  development  of  peace- 
ful methods  of  settling  labor  disputes  in  the  United 
States,  we  must  always  bear  in  mind  that  the  national- 
ization of  the  unions  and  the  employers'  associations  has 
been  considerably  delayed  by  the  extent  of  the  country 
and  the  consequent  diversity  of  interests.  The  neces- 
sary organisms  for  carrying  on  collective  bargaining  are 
in  an  early  stage  of  development.  The  greater  part  of 
the  employers'  associations  of  the  United  States  are  still 
union  smashers.  Practically  all  of  them  started  so.  At 
the  outset,  the  points  of  difference  between  the  associa- 
tion and  the  union  are  too  great  to  permit  an  immediate 
adjustment.  Unfortunately  in  most  cases  warfare  en- 
sues, but  eventually  one  of  three  things  must  occur. 
The  union  is  smashed,  the  employers'  association  is 
broken  up,  or  the  troublesome  question  is  settled. 

In  the  main  every  great  strike  by  a  strongly  central- 
ized union  settles  something.  Under  the  old  regime  of 
local  warfare,  a  strike  led  nowhere.  The  perpetual 
cycle  of  strikes  alone  was  in  evidence.  To  draw  a  con- 
crete illustration :  in  1880-1881,  the  corresponding 
secretary  of  the  Typographical  Union  stated  that  in  a 
membership  of  8000,  thirteen  strikes  had  been  reported. 
Certainly  many  strikes  were  not  reported.  In  1904- 
1905,  the  Union    with    45,000    members    had    nineteen 
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strikes.  In  the  latter  year,  only  256  men  were  involved 
in  the  strikes.  The  years  1880  and  1904  may  be  re- 
garded as  normal  years.  In  the  year  1905-06  the  Union 
is  involved  in  a  struggle  vv^ith  the  Typothetae  of  a  mag- 
nitude hitherto  unknown.  But  the  strike  of  this  year 
is  bound  to  have  important  consequences.  It  leads 
somewhere.  A  definite  issue  of  vast  importance  to  the 
trade  is  at  stake.  Sooner  or  later,  whatever  may  be  the 
result  of  the  struggle,  the  Union  and  the  Typothetae 
will  reach  an  agreement.  The  difference  between  the 
strike  of  1880  and  that  of  1905  is  the  difference  between 
guerilla  warfare  and  a  pitched  battle.  For  constant 
warfare  the  unions  and  employers  have  substituted  great 
contests  with  intervals  of  peace.  The  net  result  is  a 
lessening  in  the  number  of  men  involved  in  strikes  if 
we  take  considerable  periods  into  account. 

The  replacement  of  guerilla  warfare  by  pitched  battles 
makes  in  another  way  for  diminution  of  violence. 
Upon  the  pitched  battle  the  attention  of  the  public  is 
centred.  The  national  disapproval  of  violence  can 
exert  itself.  The  leaders  on  both  sides  have  been 
quick  to  perceive  the  enormous  advantage  of  popular 
approval.  Evidences  of  this  new  appreciation  of  public 
interest  are  manifest.  The  old  policy  of  secrecy  is 
giving  way  to  a  more  enlightened  regard  for  popular 
interest.  Fifteen  years  ago  the  older  unions  in  the 
United  States  were  extremely  reticent  about  their  laws 
and  their  proceedings.  At  present  in  almost  every 
national  union  office  in  the  country  the  amplest  infor- 
mation is  afforded  every  inquirer.  Their  proceedings 
and  laws  are  obtained  for  the  asking.  The  trade  union 
leader  engaged  in  a  national  contest  is  well  aware  that 
violence  will  prejudice  his  cause.     The   centralization 
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of  the  union  gives  him  some  power  to  make  his  wishes 
felt. 

Finally,  we  must  remember  that  violence  is  largely 
an  imitative  process.  Like  crime  of  other  kinds,  like 
lynching,  one  set  of  violence  leads  some  one  else  to 
commit  another  act.  Diminish  the  violence  in  any 
trade  and  the  effect  is  felt  in  a  farther  diminution. 
Lengthen  the  period  between  strikes  and  the  imitative 
faculty  responds  less  readily.  If  the  forces  now  at  work 
do  diminish  strikes,  if  they  concentrate  in  great  con- 
flicts the  old  incessant  warfare,  the  ultimate  effect  will 
be  far  greater  than  the  immediate  result. 

The  trade  unions  in  America  and  the  employers'  asso- 
ciations are  in  all  stages  of  development.  We  cannot 
look  for  any  immediate  large  decrease  of  violence  but 
the  encouraging  sign  is  that  never  at  any  previous 
period  have  so  many  of  them  been  maintaining  peaceful 
contractual  relations  with  the  employers'  associations. 
It  will  be  the  part  of  wisdom  for  economists  to  stress 
the  undoubted  gains  of  present  tendencies  rather  than 
to  point  the  way  to  what  can  at  present  be  only  a 
chimera. 

W.  B.  Prescott  :  Being  compelled  to  approach  this 
subject  from  the  view-point  of  an  observer  rather  than 
that  of  a  student,  I  may  be  pardoned  for  sounding  the 
personal  note  by  saying  that  though  I  have  been  a  par- 
ticipant in  five  strikes  and  have  had  a  more  or  less  close 
connection  with  the  management  of  about  200  strikes 
and  lockouts.  I  have  no  practical  knowledge  of  strike 
violence — spontaneous  or  systematic.  I  know  of  a  few 
personal  brawls  magnified  into  riots  by  news-hungry 
reporters,  and  on  but  one  occasion  in  my  experience 
was  there  reason  to  believe  that  officials  of  a  local  union 
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had  connived  at  violence.  In  this  instance  the  officers 
of  the  "  parent  "  organization  withdrew  from  participa- 
tion in  the  management  of  the  strike  so  soon  as  they 
were  morally  certain  of  the  intentions  of  the  local 
manager. 

Mr.  Adams  is  of  opinion  that  physical  violence  is 
bred  in  the  '^  atmosphere  unsuitable  for  'scabs.'  "  To 
my  mind,  he  attaches  too  mnch  weight  to  that  cause. 
Outside  their  activity  in  fixing  wages  and  hours  of 
labor,  trade  unionists  stand  for  certain  well-understood 
principles  or  rules  of  workaday  life.  Among  these  is 
what  Andrew  Carnegie  has  called  the  new  command- 
ment :  "  Thou  shalt  not  take  thy  neighbor's  job  un- 
fairly." He  who  violates  the  ethics  of  his  calling  in 
this  respect  is  made  to  feel  the  obloquy  of  his  act, 
whether  he  is  a  professional  man  or  a  hod-carrier.  In 
the  case  of  the  latter  he  and  his  family  are  regaled  with 
some  harsh — perhaps  coarse — and  very  plain  talk. 
When  his  children  are  ostracized  by  their  playmates 
they  are  told  the  reason  why  in  the  loudest  of  tones. 
For  a  score  of  reasons  unionists  believe  their  ideas  are 
beneficial  to  the  working  classes  and  that  all  wage- 
earners  in  organized  trades  should  align  themselves 
with  their  unions.  Those  who  neglect  to  do  so  or  op- 
pose the  principle  are  ostracized.  Their  manner  of 
doing  so  may  not  be  in  the  best  of  taste,  but  in  all 
essential  respects  unionists  are  but  following  the  advice 
an  eminent  educator  gave  the  American  people  relative 
to  the  beneficiaries  of  bad  trusts — to  taboo  them  in  the 
social  and  business  worlds. 

To  some  degree  this  feeling  permeates  all  unions, 
whether  composed  of  men  of  a  low  degree  of  skill  or  of 
a  high  degree  ;  of  old  men  or  of  young  men.  If,  then, 
this  atmosphere  is  a  fruitful  mother  of  physical  violence, 
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we  should  look  for  demonstrations  of  it  among  the  older 
unions.  But  we  don't  find  it  there ;  on  the  contrary, 
the  older  organizations  are  comparatively  free  from  vio- 
lence, even  of  the  brawling  type.  My  observation 
forces  the  conclusion  that  strike  violence  has  its  roots 
in  the  almost  universal  disregard  for  law  and  in  the 
character,  habits,  and  age  of  the  majority  of  the  men  in- 
volved in  any  strikes.  That  is,  if  men  are  engaged  in 
a  hazardous  occupation,  which  compels  frequent  displays 
of  recklessness  they  are  more  ready  to  resort  to,  and  to 
place  more  reliance  on  physical  force  demonstrations 
than  those  who  work  under  less  dangerous  conditions — 
such  as  a  printer  or  a  cigar-maker.  Men  who  year  after 
year  accept  the  risks  which  fall  to  the  lot  of  a  railroad 
brakeman,  or  of  a  lineman,  or  of  a  structural  iron-worker 
must  in  time  come  to  think  lightly  of  the  dangers  in- 
volved in  ph5/sical  encounter,  and  when  hundreds  of 
them  are  on  strike  they  see  little  harm  in  resorting  to 
violence  en  masse.  Daring  is  one  of  the  qualities  which 
make  up  competency  in  such  trades.  These  men  also 
become  inured  to  seeing  their  mates  maimed  and  killed, 
(all  too  frequently  due  to  lawlessness  on  the  part  of  their 
employers)  and  therefore  have  less  horror  of  mutilation 
or  death  than  those  whose  lives  have  fallen  in  more 
pleasant  places.  The  same  spirit  of  recklessness  which 
makes  it  possible  to  man  railroad  trains  and  build  sky- 
scrapers— of  inestimable  benefit  to  society — is  responsi- 
ble for  much  strike  violence. 

Then  there  is  the  hot  blood  of  impulsive  youth,  of 
which  dry  statistics  take  no  account.  I  think,  however, 
it  is  a  factor.  In  the  printing  trades,  with  which  I  am 
fairly  well  acquainted,  there  are  two  organizations  that 
serve  to  illustrate  the  tendency.  One  is  the  typo- 
graphical union,  over  fifty  years  old  and  composed  of 
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adults.  Within  the  sphere  of  its  influence  the  atmos- 
phere unfavorable  to  the  scab  is  intense — but  there  is  no 
physical  violence.  The  man  who  deliberately  violates 
his  obligation  is  tabooed.  He  is  not  as  a  rule  beaten  or 
even  indecorously  accosted  in  public  places ;  he  is 
treated  as  are  outcasts  in  other  circles,  and  to  which  the 
world  says  "  Amen ".  But  it  seems  that  while  the 
policy  of  "  silent  contempt  "  for  the  wrongdoer  may  be 
proof  of  good  breeding  in  the  lawyer  or  merchant,  it  is 
"low"  and  of  questionable  legality  when  practised  by 
unionists.  Though  any  mitigating  circumstance  is 
given  full  consideration  and  weight,  the  transgressor  is 
seldom  fully  forgiven,  even  after  being  again  within  the 
fold.  I  know,  as  Mr.  Commons  intimates,  such  a  boy- 
cott is  more  to  be  dreaded  than  a  pummeling.  I  have 
seen  strong  men  cry  for  joy  at  the  ban  being  raised, 
though  they  knew  a  certain  amount  of  opprobrium 
would  attach  to  them,  and  I  have  heard  a  wife  declare 
her  willingness  to  undergo  any  privation  if  her  husband 
were  but  forgiven  and  reinstated.  I  have  possibly  had 
more  heart-to-heart  talks  with  strikebreakers  than  has 
President  Eliot  of  Harvard,  yet  I  never  met  one  who 
was  not  anxious  to  have  that  portion  of  his  life  relegated 
to  the  limbo  of  the  moon.  None  of  them  spoke  of  him- 
self as  a  hero,  but  all  pleaded  for  mercy  as  malefactors — 
traitors  to  their  fellows.  It  may  be  my  judgment  is 
warped,  but  I  have  always  thought  much  of  the  distress 
of  which  strikebreakers  complain  is  mental  and  due  to 
the  flagellation  of  a  guilty  conscience.  However,  in  the 
typographical  union  we  have  the  supposed  dangerous 
"  atmosphere  "  in  all  its  intensity,  and  yet  3000  mem- 
bers of  this  organization  have  been  on  strike  for  three 
months  and  practically  no  physical  violence  has  been 
alleged. 
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On  the  other  hand  press  feeders'  unions  are  composed 
of  youths  and  young  men,  and  with  them  there  is  not 
practised  that  rigid  adherence  to  the  tenets  of  unionism 
that  characterizes  the  compositors,  who  are  members  of 
the  typographical  union.  But  the  history  of  feeders' 
strikes  are  speckled  witli  blood  spots.  To  waylay  and 
beat  a  rat  is  something  to  boast  of  among  the  youthful 
feeders;  to  be  detected  in  the  commission  of  such  an 
act  would  mean  loss  of  caste  with  the  larger  element  of 
the  more  mature  compositors.  Nor  do  the  feeders  send 
a  "  rat  "  to  Coventry  with  the  alacrity  and  thoroughness 
of  the  compositor.  Eliminating  the  elements  of  youth 
and  the  intellectual  status  of  the  men  involved,  I  am 
convinced  the  compositor's  attitude  toward  violence  has 
been  much  influenced  by  the  union  and  its  teachings. 
Though  as  a  result  of  strikes  and  lockouts  he  has  seen 
his  savings  dwindle  and  his  home  destroyed,  he  does  not 
resort  to  physical  force,  largely  because  he  knows  it 
would  be  useless,  as  it  is  axiomatic  in  his  union  litera- 
ture that  strikes  are  not  won  by  such  methods.  So, 
though  he  be  tempted  to  wreak  vengeance  on  the  head 
of  the  man  who  took  his  job,  he  refrains  out  of  consid- 
eration for  the  union's  welfare,  just  as  he  sometimes 
works  under  obnoxious  conditions  rather  than  place  his 
union  in  the  position  of  not  living  up  to  its  contractual 
obligations.  Then,  too,  he  has  confidence  in  the  ability 
of  his  union  to  take  care  of  the  situation  in  the  future, 
which  tones  down  any  primitive  desire  for  revenge  that 
may  lurk  in  his  bosom.  In  a  word,  the  more  thoroughly 
organized  and  well-drilled  in  unionism  men  are,  the  less 
tendency  there  is  to  indulge  in  physical  violence.  In- 
deed, it  is  difficult  to  inveigle  them  into  it. 

The  theory  that  violence  is  part  of  the  trade  union 
program  has  little  to  support  it.     The  means  to  indulge 
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in  this  form  of  lawlessness  is  always  at  hand,  should 
some  short-sighted  opportunist  desire  to  use  it.  I  have 
never  heard  it  mentioned  as  among  the  methods  by 
which  strikes  were  to  be  won.  If  violence  were  an 
accepted  part  of  union  machinery  it  would  be  directed 
against  hostile  employers  and  other  influential  enemies 
rather  than  inconsequential  non-unionists,  yet  we 
seldom  hear  of  employers  being  molested. 

Mr.  Adams  recognizes  that  the  general  spirit  of  law- 
lessness is  in  a  measure  responsible  for  some  of  the  evil 
we  are  discussing.  If  the  law  were  rigidly  enforced 
much  of  this  would  disappear,  for  it  cannot  be  denied 
that  among  working  people  the  law  is  falling  into  dis- 
repute, with  the  highest  dignitaries  of  the  nation  open 
violators  of  law  and  the  costs  of  litigation  so  high  that 
in  the  nature  of  things  a  poor  man  is  frequently  debarred 
from  seeking  justice.  Small  wonder  that  an  occasional 
wronged  and  perplexed  striker  thinks  he  may  have  his 
fling.  According  to  the  editor  of  the  mine  workers' 
Journal,  during  the  period  covered  by  Mr.  Slason 
Thompson,  904  persons  lost  their  lives  in  the  coal 
mines  of  the  United  States,  and  in  every  instance  a 
coroner's  jury  declared  the  accident  to  be  the  result  of 
wilful  violation  of  law.  Practically  nothing  was  said 
by  the  press  in  condemnation  of  the  culprits,  and  no 
one  was  brash  enough  to  think  they  would  be  punished. 
Able  counsel  doubtless  discovered  many  reasons  why 
punishment  should  not  be  inflicted,  but  the  concrete 
fact  is  that  wrong  doing  resulting  in  a  great  loss  of  life 
went  unpunished.  It  does  not  take  much  imagination 
to  picture  the  miner  who  was  sentenced  to  a  year  or  so 
in  jail  for  unpremeditated  assault  wondering  why  so 
much  was  made  of  his  transgression,  while  the  man 
who   deliberately  violated   the   law — and   perhaps  was 
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guilty  of  an  additional  offence  in  bribing  an  official  to 
permit  him  to  do  so — causing  the  death  of  hundreds,  is 
practically  unmolested.  Object-lessons  of  this  kind  do 
not  promote  respect  for  law.  Such  inequalities  and  in- 
consistencies in  the  enforcement  of  law  are  on  the  sur- 
face and  known  of  all  men.  While  the  workers  in- 
stinctively feel  they  are  handicapped  when  before  the 
courts,  they  do  not  trouble  to  make  the  nice  distinction 
that  in  their  case  the  law  "dips  into  the  secret  recesses 
of  morality,"  and  the  secret  of  employees  are  being  in- 
vestigated. The  manner  of  enforcement  is  what  under- 
mines their  respect — if  it  does  not  create  a  spirit  of 
hostility. 

Why  should  society,  reeking  with  lawlessness,  expect 
a  clean  bill  of  health  from  that  element  which  has  more 
excuse  for  violation  than  any  other,  and  which  is  in 
fact  a  model  for  adherence  to  the  law  for  many  of  its 
critics?  If  society  will  itself  but  set  the  example,  of 
upholding  the  law  without  fear  or  favor,  then  strike 
violence  will  disappear,  even  though  every  trade  union 
agency  and  influence  were  to  remain  as  it  is. 


THE  ECONOMIC  FUTURE  OF  THE  NEGRO 


W.    E.    B.    DUBOIS 


The  object  of  this  paper  is  to  note  the  historic  rise  of 
economic  classes  among  Negro  Americans  and  to  seek 
by  a  study  of  present  conditions  to  forecast  the  economic 
future  of  this  class  of  American  citizens.  As  has  been 
many  times  pointed  out  the  slaves  consisted  of  a  mass 
of  field  hands  and  a  smaller  number  of  selected  servants 
and  a  few  artisans.  When  this  mass  of  labor  was 
suddenly  transmuted  into  a  body  of  laborers  more  or 
less  free  there  ensued  a  struggle  for  economic  inde- 
pendence which  is  still  going  on.  When  now  we  dis- 
cuss the  economic  future  of  this  group  of  ten  millions 
we  must  first  of  all  not  fall  into  the  prevalent  error  of 
speaking  of  these  persons  as  though  they  formed  one 
essentially  homogeneous  group.  This  was  not  true 
even  in  slavery  times,  and  it  is  so  false  today  that  any 
theories  built  on  such  a  conception  are  false  from  the 
start. 

The  Negro  American  after  slavery  made  four  distinct 
and  different  efforts  to  reach  economic  safety.  The  first 
effort  was  through  the  preferment  of  the  selected  house 
servant  class  ;  the  second  was  by  means  of  competitive 
industry  ;  the  third  was  by  means  of  landholding  and  the 
fourth  by  means  of  what  I  am  going  to  call  the  group 
economy — a  phrase  which  I  shall  later  explain. 

I.  The  effort  of  the  house  servant. 

The  one  person  who  under  the  slavery   regime  came 
nearest  escaping  from  the  toils  of  the  system  and  disa- 
bilities of    the  caste    was  the    favorite   house   servant. 
This  arose  from  four  reasons  : 
219 
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(a)  The  house  servant  was  brought  into  closest  con- 
tact with  tlie  culture  of  the  master's  family. 

(b)  He  had  more  often  the  advantages  of  tow'u  and 
city  life. 

(c)  He  was  able  to  gain  at  least  some  smattering  of 
an  education. 

(d)  He  was  usually  a  blood  relative  of  the  master 
class. 

For  this  reason  the  natural  leadership  of  the  emanci- 
pated race  fell  to  this  class,  the  brunt  of  the  burden  of 
reconstruction  fell  on  their  shoulders  and  when  the 
history  of  this  period  is  written  according  to  truth  and 
not  according  to  our  prejudices  it  will  be  clear  that  no 
group  of  men  ever  made  a  more  tremendous  fight 
against  more  overwhelming  odds. 

It  seemed  natural  at  this  time  that  this  leading  class 
of  upper  servants  would  step  into  the  economic  life  of 
the  nation  from  this  vantage  ground  and  play  a  leading 
role.  This  they  did  in  several  instances  :  the  most 
conspicuous  being  the  barber,  the  caterer,  and  the 
steward.  For  the  most  part  however  economic  society 
refused  to  admit  the  black  applicant  on  his  merits  to 
any  place  of  authority  or  advantage  ;  he  held  his  own 
in  the  semi-servile  work  of  barber  until  he  met  the 
charge  of  color  discrimination  from  his  own  folk  and 
the  strong  competition  of  Germans  and  Italians  ;  while 
the  caterer  was  displaced  by  the  palatial  hotel  in  which 
he  could  gain  no  foothold.  On  the  whole  then  the 
mass  of  house  servants  found  the  doors  of  advancement 
closed  in  their  faces  ;  the  better  tenth  both  themselves 
and  through  their  better  trained  children  escaped  into 
the  professions  and  thus  found  economic  independence. 
The  mass  of  servants  remained  servants  or  turned 
toward  industry. 
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2.  In  lines  of  industrial  cooperation  the  second  attempt 
of  the  freedmen  was  made.  It  was  a  less  ambitious 
attempt  than  that  of  the  house  servants  and  compre- 
hended larger  numbers  ;  it  was  characterized  by  a  large 
migration  to  cities  and  towns  and  entrance  into  work 
as  teamsters,  railway  sections  hands,  miners,  saw-mill 
employees,  porters,  hostlers,  etc. 

This  class  met  and  joined  in  the  towns  the  older  class 
of  artisans,  most  of  them  connected  with  the  building 
trades  and  together  this  class  attempted  economic  ad- 
vance. Outside  the  farmers  it  is  this  class  that  has 
attracted  most  attention,  that  has  met  all  the 
brunt  of  the  economic  battle,  and  that  are  usually 
referred  to  in  studies  of  this  sort.  What  the  out- 
come of  this  second  attempt  at  economic  freedom 
will  be  can  only  be  divined  by  calling  attention  to  the 
third  method  by  which  the  Negro  has  sought  the  Way 
of  Life. 

3.  Meantime,  however,  the  freed  had  hands  started 
forward  by  a  third  way  that  of  land  ownership.  Most 
of  those  who  got  any  start  became  share-tenants  and  a 
fourth  of  these  succeeded  in  buying  land.  Those  who 
bought  land  approximated  economic  independence, 
forming  the  closed  plantation  economy  of  the  olden 
times  but  with  colored  owner,  colored  laborers,  and 
colored  tenants.  In  an  increasing  number  of  cases  the 
colored  store  came  in  to  help  them  and  we  have  a  com- 
plete system  of  what  I  have  called  the  group  economy. 

4.  The  Group  Economy.  This  fourth  method  is  of 
striking  importance  but  outside  the  country  districts  is 
little  understood.  It  consists  of  such  a  cooperative  ar- 
rangement of  industries  and  services  within  the  Negro 
group  that  the  group  tends  to  become  a  closed  economic 
circle  largely  independent   of  the    surrounding    white 
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world.  The  recognition  of  this  fact  explains  many  of 
the  anomalies  which  pnzzle  the  student  of  the  Negro 
American — pardon  me,  I  should  not  say  puzzle  ;  nothing 
ever  puzzles  a  student  of  the  Negro — but  that  which 
makes  our  conclusions  so  curiously  incoherent. 

You  used  to  see  numbers  of  colored  barbers  ;  you  are 
tempted  to  think  they  are  all  gone — yet  today  there  are 
more  Negro  barbers  in  the  United  States  than  ever  be- 
fore, but  at  the  same  time  a  larger  number  than  ever 
before  cater  solely  to  colored  trade  where  they  have  a 
monopoly.  Because  the  Negro  lawyer,  physician,  and 
teacher  serve  almost  exclusively  a  colored  clientage, 
their  very  existence  is  half  forgotten.  The  new  Negro 
business  men  are  not  successors  of  the  old  ;  there  used 
to  be  Negro  business  men  in  New  York,  Philadelphia, 
and  Baltimore  catering  to  white  trade.  The  new  Negro 
business  man  caters  to  colored  trade.  So  far  has  this 
gone  that  today  in  every  city  of  the  United  States  with 
a  considerable  Negro  population,  the  colored  group 
is  serving  itself  with  religious  ministration,  medical 
care,  legal  advice,  and  education  of  children  :  to  a 
growing  degree  with  food,  houses,  books,  and  news- 
papers. So  extraordinary  has  been  this  development 
that  it  forms  a  large  and  growing  part  in  the  economy 
in  the  case  of  fully  one-half  of  the  Negroes  of  the 
United  States  and  in  the  case  of  something  between 
50,000  and  100,000  town  and  city  Negroes,  representing 
at  least  300,000  persons  the  group  economy  approaches 
a  complete  system.  To  these  may  be  added  the  bulk 
of  the  200,000  Negro  farmers  who  own  their  farms. 
They  form  a  natural  group  economy  and  are  increasing 
the  score  of  it  in  every  piactical  way.  This  then  is  the 
fourth  way  in  which  the  Negro  has  sought  economic 
salvation. 
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Having  reviewed  now  historically  these  four  sets  of 
efforts  let  us  ask  next  :  What  are  the  questions  in  the 
present  problem  of  economic  status  ?  they  may  be 
summed  up  in  four  groups  : 

1.  The  relation  of  the  Negro  to  city  and  country. 

2.  The  relation  of  the  Negro  to  group  and  national 
economy. 

3.  The  influence  of  race  prejudice. 

4.  The  question  of  efficiency. 

1.  City  and  country,  A  fact  of  great  importance  in 
regard  to  the  economic  condition  of  the  Negro  is  his 
rush  city-ward  so  that  today  nearly  a  fourth  of  the 
colored  population  lives  in  cities  and  towns.  This 
means  an  intensifying  of  the  urban  economic  problem. 
The  group  of  over  two  million  town  Negroes  represents 
preeminently  all  of  the  economic  problems  outside  of 
those  connected  with  land-holding  and  agriculture. 

Moreover  the  city  Negroes  contain  probably  a  third 
of  the  intelligent  Negroes,  and  have  a  rate  of  illiteracy 
of  probably  less  than  2)2)7^ •  Here  it  is  then  in  the  city 
that  the  more  intricate  problems  of  economic  life  and 
race  contact  are  going  to  be  fought  out.  On  the  other 
hand  the  very  presence  of  seven  million  Negroes  in  the 
country  districts  makes  the  economic  problem  there 
though  simpler  in  quality  of  tremendous  proportions  in 
quantity  and  of  added  significance  when  we  see  how  the 
country  is  feeding  the  city  problems. 

2,  The  group  and  national  economy.  Present  con- 
ditions show  that  while  the  force  of  competition  from 
without  is  of  tremendous  economic  importance  in  the 
economic  development  of  the  Negro,  it  is  not  by  any 
means  final  ;  in  an  isolated  country  the  industry  of  the 
inhabitants  could  be  supported  and  developed  by  means 
of  a  protective    tariff,  until  the    country   was   able   to 
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enter  into  international  trade  with  fully  developed  re- 
sources ;  that  a  similar  kind  of  thing  could  be  ac- 
complished in  a  group  not  isolated  but  living  scattered 
among  more  numerous  and  richer  neighbors  is  often 
forgotten.  There  is  therefore  a  double  question  in  re- 
gard to  the  Negroes'  economic  advance  ;  the  first  ques- 
tion is  :  How  far  is  the  Negro  likely  to  gain  a  foothold 
as  one  of  the  economic  factors  in  the  nation's  industrial 
organization  ?  The  second  is  ,  How  far  can  the  Negro 
develop  a  group  economy  which  will  break  the  force  of 
race  prejudice  until  his  right  and  ability  to  enter  the 
national  economy  are  assured  ? 

3,  The  influence  of  race  prejudice.  This  brings  us 
to  a  consideration  of  the  kind  of  retarding  prejudice 
which  the  Negro  meets  in  the  economic  world.  This 
may  be  stated  briefly  as  follows  :  outside  of  all  question 
of  ability  an  American  of  Negro  descent  will  find  more 
or  less  concerted  effort  on  the  part  of  his  white 
neighbors  : 

(a.)  To  keep  him  from  all  positions  of  authority. 

(b.)  To  prevent  his  promotion  to  higher  grades. 

(c.)  To  exclude  him  entirely  from  certain  lines  of  in- 
dustry. 

(d.)  To  prevent  him  from  competing  upon  equal  terms 
with  white  workingmen. 

(e.)  To  prevent  his  buying  land. 

(f.)  To  prevent  his  defence  of  his  economic  rights  and 
status  by  the  ballot. 

These  efforts  have  had  varying  success  and  have  been 
pressed  with  varying  degrees  of  emphasis.  Yet  they 
must  all  be  taken  into  account ;  strikes  have  repeatedly 
occurred  against  Negro  foremen,  of  whose  ability  there 
was  no  complaint ;  the  white  office  boy,  errand-boy, 
section  hand,  locomotive  firemen,  all  have  before   them 
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the  chance  to  become  clerk  or  manager  or  to  rise  in  the 
railway  service.  The  Negro  has  few  such  openings. 
Fully  half  of  the  trade  unions  of  the  United  States, 
counted  by  numerical  strength,  exclude  Negroes  from 
membership  and  thus  usually  prevent  them  from  work- 
ing at  the  trade.  Another  fourth  of  the  unions  while 
admitting  a  few  black  men  here  and  there  practically 
exclude  most  of  them.  Only  in  a  few  unions,  mostly 
unskilled,  is  the  Negro  welcomed  as  in  the  case  of  the 
miners  ;  in  a  few  others  the  economic  foothold  of  the 
Negro  was  good  enough  to  prevent  his  expulsion  as  in 
some  of  the  building  trades.  Agitation  to  prevent  the 
selling  of  land  to  Negroes  has  always  been  spread  over 
large  districts  in  the  south  and  is  spreading,  and  in  a 
recent  campaign  in  Atlanta  the  most  telling  cartoon  for 
the  influencing  of  white  voters  was  one  which  repre- 
sented the  house  of  the  candidate  being  built  by  black 
men.  The  black  vote  was  of  course  disfranchised  in 
this  contest. 

4.  The  last  element  in  the  economic  condition  of  the 
Negro  is  the  great  question  :  How  efficient  a  laborer  is 
the  Negro,  and  how  efficient  can  he  become  with  in- 
telligence, technical  training,  and  encouragement  ? 
That  the  average  Negro  laborer  today  is  less  efficient  than 
the  average  European  laborer  is  certain.  When,  however, 
you  take  into  account  the  Negro's  ignorance,  his  past  in- 
dustrial training,  and  the  social  atmosphere  in  which  he 
works  it  is  not  so  easy  to  say  off-hand  what  his  possible 
worth  is.  Certainly  increasing  intelligence  has  made  him 
increasingly  discontented  with  his  conditions  of  work  ; 
the  determined  withdrawing  of  responsibility  from  the 
Negro  has  not  increased  his  sense  of  responsibility  ; 
the  systematic  exploiting  of  black  labor  has  hurt  its 
15 
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steadiness  and  reliability  ;  notwithstanding  all  this  there 
never  were  before  in  the  world's  history  so  many  black 
men  steadily  engaged  in  common  and  skilled  labor  as 
in  the  case  of  the  American  Negro ;  nor  is  there  a 
laboring  force  which  judiciously  guided  seems  capable 
of  more  remarkable  development. 

Having  now  glanced  at  the  historic  development  and 
the  present  elements  of  the  problem,  let  us  take  each 
economic  group  of  Negroes  and  consider  its  present 
condition  and  probable  future. 

I.  The  250,000  independents.  This  group  includes 
200,000  farmers,  20,000  teachers,  15,000  clergymen, 
10,000  merchants,  and  numbers  of  professional  men  of 
various  sorts.  They  are  separated  sharply  into  a  rural 
group  of  farmers  and  an  urban  group.  They  are 
characterized  by  the  fact  that  with  few  exceptions  they 
live  by  an  economic  service  done  their  own  people. 
This  is  least  true  in  regard  to  the  farmers  but  even  in 
their  case  it  is  approximately  true  ;  they,  more  than 
any  other  group  of  Negro  farmers,  raise  their  own  sup- 
plies, and  use  their  cotton  as  a  surplus  crop;  through 
this  alone  usually  do  they  come  into  the  national 
economy.  This  group  is  the  one  that  feels  the  force  of 
outward  competition  and  prejudice  least  in  its  economic 
life  and  most  in  the  spiritual  life.  It  is  the  head  and 
front  of  the  group  economy  movement,  comprehends 
the  spiritual  as  well  as  economic  leaders  and  is  bound 
in  the  future  to  have  a  large  and  important  develop- 
ment, limited  only  by  the  ability  of  the  race  to  support 
it.  In  some  respects  it  is  of  course  vulnerable.  Many 
of  the  teachers  for  instance,  depend  upon  educational 
boards  elected  by  white  voters,  and  upon  philanthropy. 
There  has  been  concerted  action  in  the  rural  districts 
of  the  south  to  drive  out  the  best  Negro  teachers  and 


Economic  Future  of  the  Negro  227 

even  in  the  cities  the  way  of  the  independent  black 
teacher  who  dares  think  his  own  thought  is  made  diffi- 
cult, the  teachers  too  in  the  great  philanthropic 
foundations  are  being  continually  warned  that  their 
bread  and  butter  depend  on  their  agreeing  with  present 
public  opinion  in  regard  to  the  Negro.  There  is  grow- 
ing up  however  silently  almost  unnoticed  a  distinct 
Negro  private  school  system  officered,  taught,  attended, 
and  supported  by  Negroes,  Such  private  schools 
have  today  at  least  25,000  pupils  and  are  growing 
rapdly. 

If  we  regard  now  the  city  group  exclusively  we  find 
this  is  true  : 

The  best  class  of  this  group  is  fully  abreast  in  educa- 
tion and  morality  with  the  great  middle  class  of  Ameri- 
cans, their  physical  record  in  the  thirty-four  great  life 
insurance  companies  is  far  better  than  the  record  of  the 
Irish  and  as  good  as  that  of  German  Americans.  They 
have  furnished  notable  names  in  literature,  art,  business, 
and  professional  life  and  have  repeatedly  in  Boston,  New 
York,  Philadelphia,  Chicago,  Washington,  and  in 
other  great  centers  proved  their  right  to  be  treated  as 
American  citizens  on  a  plane  of  perfect  equality  with 
other  citizens.  Despite  this,  and  despite  the  fact  that 
this  group  is  numerically  small  and  without  much  in- 
herited wealth,  it  has  been  struggling  under  two  over- 
whelming burdens  :  first  upon  this  group  has  been  laid 
the  duty  and  responsibility  of  the  care,  guidance,  and 
reformation  of  the  great  stream  of  immigrants  from  the 
rural  south  simply  because  they  are  of  the  same  race  ; 
there  is  no  claim  or  vestige  of  a  claim  that  this  small 
city  group  of  risen  Negroes  is  responsible  for  the 
degradation  of  the  plantation,  yet  the  whole  com- 
munity partly  by  thoughtless  transference  of  ideas  and 
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largely  by  deliberate  intention  has  said,  for  instance, 
that  when  between  1840  and  1900,  50,000  strangers, 
ignorant,  mistrained,  careless,  and  sometimes  vicions — 
that  when  this  gronp  precipitated  itself  on  a  city  like 
Philadelphia  that  practically  the  whole  responsibility 
of  their  training  and  nplifting  be  placed  not  upon  the 
half  million  Philadelphians  but  upon  a  small  group  of 
10,000  persons  in  that  city  who  were  related  to  them 
by  ties  of  blood.  This  was  a  hard  thing  to  ask  and  an 
unfair  requirement,  and  yet  if  it  is  asked  that  Irish  see  to 
poor  Irish  immigrants,  and  Jews  to  poor  Jews,  at  least 
this  is  always  done :  the  helpers  are  given  all  aid  and  sym- 
pathy in  their  undertakings  and  their  hands  are  upheld. 
In  the  case  of  the  Negro  however,  every  disability,  every 
legal,  social,  and  economic  bar  placed  before  the  new  im- 
migrant must  be  endured  by  the  city  group  on  whom 
they  were  dumped.  And  that  group  must  be  judged  con- 
tinually and  repeatedly  by  the  worst  class  of  those  very 
immigrants  whose  uplift  was  calmly  shifted  to  their 
shoulders  by  the  city  at  large.  What  could  be  the  re- 
sult of  this?  It  could  only  be  the  submerging  of  the 
talented  tenth  under  the  wave  of  immigration.  This 
has  happened  repeatedly  in  great  cities  ;  New  York  had 
in  the  forties  as  intelligent  a  group  of  well-to-do  thrifty 
and  skilled  Negroes  as  the  nation  has  ever  seen.  Forty 
thousand  strangers  dropped  on  them.  The  city  stimu- 
lated by  white  southerners  formed  a  cordon  around 
them  and  not  only  cut  off  every  avenue  of  economic 
and  social  escape,  but  narrowed,  beat,  and  crowded 
back  the  better  class  out  of  their  vantage  ground  which 
men  like  my  grandfather  helped  them  gain  by  work 
and  diligence  and  desert,  and  this  group  was  literally 
drowned  and  suffocated  beneath  the  deluge  of  immi- 
grants and    has  never   wholly  recovered  itself  to  this 
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day.  In  Philadelphia  this  rise  and  choking  to  death 
has  taken  place  three  distinct  times  within  a  single 
century.  In  Chicago  today  a  silent  battle  of  this  sort 
to  the  death  is  taking  place  ;  there  is  a  city  where  in 
law,  medicine,  and  dentistry  men  of  Negro  blood  have 
repeatedly  stood  in  the  foremost  ranks  of  their  profes- 
sion, where  Negroes  have  risen  in  economic  cooperation 
to  positions  of  authority  and  preferment,  today  when 
25,000  strangers  trained  partially  in  the  Mississippi 
delta  of  which  my  good  friend,  Mr.  Stone,  will  tell  you, 
when  these  men  have  been  precipitated  on  Chicago  a 
desperate  effort  is  being  made  to  level  every  Negro  in 
the  city  by  treatment  and  discrimination  down  to  the 
disabilities  and  limitations  of  the  least  deserving  of  the 
group. 

In  the  south  the  beating  back  of  the  leading  group 
has  not  awaited  the  excuse  of  immigration.  On  the 
general  ground  of  impudence  or  indolence  this  class 
of  economic  and  social  leaders  have  been  repeatedly 
driven  out  of  the  smaller  towns,  while  in  the  larger 
cities  every  possible  combination  and  tool  from  the  Jim 
Crow  laws  to  the  secret  society  and  the  boycott  have 
been  made  time  and  time  again  to  curtail  the  economic 
advantages  of  this  class  and  to  make  their  daily  life 
so  intolerable  that  they  would  either  leave  or  sink  into 
listless  aquiescence.  I  know  a  Negro  business  man 
worth  $50,000  in  a  southern  city.  He  has  a  white 
clientele  and  he  tells  me  that  he  dare  not  buy  a  horse 
and  buggy  lest  the  white  people  may  think  he's  getting 
rich  and  boycott  him  ;  a  barber  in  another  city  built  a 
fine  house  on  a  corner  lot  and  in  a  single  year  his  white 
trade  was  gone.  A  black  business  man  in  a  country 
town  of  Alabama  where  I  made  some  studies  prepara- 
tory to  this  paper  underbid  his  white  fellow  merchant 
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in  buying  cotton  seed  and  was  shot  down  for  his 
shrewdness. 

What  then  can  this  town  gronp  do  in  self  defence? 
It  can  organize  the  Negroes  abont  it  into  a  self-supply- 
ing group.  This  organization  is  going  on.  So  far  has 
it  gone  that  in  cities  like  Washington,  Richmond, 
and  Atlanta  a  colored  family  which  does  not  employ  a 
colored  physician  is  in  danger  of  social  ostracism  ;  in  the 
north  this  is  extending  to  grocery  stores  ;  in  Atlanta 
when  I  went  there  eight  years  ago  the  whole  business 
of  insurance  for  sickness  and  accident  was  in  the  hands 
of  white  companies.  Today  fully  one-half  of  it  has 
passed  to  black  companies.  This  year  I  saw  organized 
such  a  company  with  $12,000  cash  capital  and  this 
company  today  is  taking  $700  a  week  in  dues. 

There  are  persons  who  see  nothing  but  the  advantages 
of  this  course.  But  it  has  its  disadvantnges.  It  intensi- 
fies prejudice  and  bitterness.  The  white  collectors  of 
Atlanta  insurance  companies  for  fear  of  white  opinion 
would  not  take  off  their  hats  when  they  entered  Negro 
homes.  The  black  companies  have  harped  on  this, 
published  it,  called  attention  to  it,  and  actually  capi- 
talized it  into  cold  cash.  Then  too  this  movement 
narrows  the  activity  of  the  best  class  of  Negroes,  with- 
draws them  from  much  helpful  competition  and  contact, 
perverts  and  cheapens  their  ideals — in  fact  provincializes 
them  in  thought  and  deed.  Yet  it  is  today  the  only 
path  of  economic  escape  for  the  most  gifted  class  of 
black  men  and  the  development  in  this  line  which  you 
and  I  will  live  to  see  is  going  to  be  enormous. 

Turning  now  to  the  rural  group  of  this  independent 
class  we  come  to  the  Negro  land  owners.  Here  first 
we  run  flat  against  one  of  those  traditional  statements 
which  pass   for    truth  because    unchallenged  :  namely, 
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that  it  is  easy  for  the  southern  Negro  to  buy  land. 
The  letter  of  this  statement  is  true,  but  the  spirit  of  it 
is  false.  There  are  vast  tracts  of  land  in  the  south  that 
anybody  black  or  white  can  buy  for  little  or  nothing 
for  the  simple  reason  that  they  are  worth  little  or  nothing. 
Eventually  these  lands  will  become  valuable.  But  they 
are  nearly  valueless  today.  For  the  Negro,  land  to  be 
of  any  value  must  have  present  value — he  is  too  poor 
to  wait.     Moreover  it  must  be 

1.  Land  which  he  knows  how  to  cultivate. 

2.  Land  accessible  to  a  market. 

3.  Land  so  situated  as  to  afford  the  owner  protection. 
There  are    certain    crops  which    the    Negro    farmer 

knows  how  to  cultivate  :  to  these  can  be  added  certain 
food  supplies.  Gradually  intensive  cultivation  can  be 
taught  but  this  takes  a  long  time.  It  is  idle  to  com- 
pare the  south  with  Belgium  or  France.  The  agri- 
cultural economy  of  their  lands  is  the  result  of  centuries 
of  training  aided  by  a  rising  market  and  by  law  and 
order.  The  present  agricultural  economy  of  the  south 
is  but  a  generation  removed  from  the  land-murder  of  a 
slave  regime.  No  graduate  of  that  school  knows  how 
to  make  the  desert  bloom  and  the  process  of  teaching 
must  be  long  and  tedious.  Meantime  he  must  live  on 
such  crops  as  he  knows  how  to  cultivate.  Moreover 
bad  roads,  comparatively  few  railroads,  and  few 
navigable  rivers  throw  much  of  this  land  out  of  useful- 
ness. But  even  more  important  than  all  this  :  the 
black  farmer  must  seek  the  protection  of  some  com- 
munity life  with  his  own  people  and  he  finds  that  in 
the  black  belt.  But  it  is  precisely  in  this  black  belt 
that  it  is  most  difficult  to  buy  land  ;  here  it  is  that  the 
capitalistic  culture  of  cotton  with  a  system  of  labor 
peonage  is  so  profitable  that  land  is  high  ;  more  over  in 
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many  of  these  regions  it  is  considered  bad  policy  to  sell 
Negroes  land  becanse  a  fever  of  land  owning  "  demoral- 
izes "  the  labor  system  so  that  in  the  densest  black  belt 
of  the  sonth  the  percentage  of  land  holding  is  often 
least  among  Negroes — a  fact  that  has  led  to  curious 
moralizing  on  the  shiftlessness  of  black  men.  The 
country  does  not  yet  realize  that  the  cutting  up  of 
southern  plantations  has  ceased,  and  that  under  the 
new  slavery  of  Negro  l^bor  there  has  begun  an  astound- 
ing and  dangerous  concentration  of  landholding  in  the 
south  ;  this  is  shown  not  simply  by  the  increase  of  the 
average  size  of  farms  in  the  central  south  from  144  to 
155  acres  in  the  last  decade  but  these  figures  must  be 
modified  enormously  by  the  fact  that  these  farms  do 
not  belong  to  single  owners  but  are  owned  in  groups  of 
as  high  as  40  or  50  by  great  landed  proprietors.  In  the 
south  there  are  185,000  owners  who  hold  from  two  to 
50  farms  each  and  there  are  5000  owners  who  have 
over  20  farms  apiece.  In  the  South  Central  states  alone 
800  men  own  a  tract  of  land  larger  than  Massachusetts, 
Rhode  Island,  and  Connecticut  combined,  and  but 
a  few  days  ago  I  stood  on  the  land  of  a  white  Alabama 
land-owner  who  held  50  square  miles  and  would  not  sell  a 
single  acre  to  a  black  man.  This  land  is  the  best  land 
of  these  regions.  There  are  still  other  regions  in  the 
south,  and  large  regions,  where  black  men  can  buy  land 
at  reasonable  terms  but  it  is  usually  land  poorly  situated 
as  regards  market,  or  unhealthful  in  climate,  or  so 
placed  as  to  afford  the  owner  poor  schools  and  lawless 
and  overbearing  white  neighbors. 

Now  add  to  this  fact  the  realization  of  the  training 
and  character  of  the  Negro  American  farmer.  We  con- 
tinually discuss  and  criticise  these  farmers  as  though 
they  were  responsible    trained  men  who    carelessly   or 
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viciously  neglect  their  economic  opportunity.  They 
are  on  the  contrary  unlettered  men,  trained  consciously 
and  carefully  to  irresponsibility,  to  whom  all  concepts 
of  modern  property  and  saving  are  new  and  who  need 
benevolent  guardianship  in  their  upward  striving. 
Such  guardianship  they  have  in  some  cases  received 
from  former  masters  and  in  this  way  a  considerable 
number  of  the  present  landowners  first  got  their  land. 
In  the  great  majority  of  cases  however,  this  guardian- 
ship has  consisted  in  deliberately  taking  the  earning 
of  the  Negro  farmer  and  appropriating  them  to  the  use 
of  the  landlord.  The  argument  was  this  :  "  These 
Negroes  do  not  need  this  money — if  I  give  it  to  them 
they'll  squander  it  or  leave  the  plantation  ;  therefore 
give  them  just  enough  to  be  happy  and  keep  them 
with  me.  In  any  case  their  labor  rightfully  belongs  to 
me  and  my  fathers  and  was  illegally  taken  from  us." 
On  the  strength  of  this  argument  and  by  such  practices 
it  is  a  conservative  estimate  to  say  that  three-fourth  of 
the  stipulated  wages  and  shares  of  crops  which  the 
Negro  has  earned  on  the  farm  since  emancipation  has 
been  illegally  withheld  from  him  by  the  white  land- 
lords, either  on  the  plea  that  this  was  for  his  own  good 
or  without  any  plea. 

Would  this  wealth  have  been  wasted  if  given  the 
laborer?  I  waive  the  mere  question  of  the  right  of  any 
employer  to  withhold  wages — and  take  the  purely 
economic  question  :  Is  the  community  richer  by  such 
practices  ?  It  is  not.  The  south  is  poorer.  The  best 
Negroes  would  have  squandered  much  at  first  and 
most  would  have  squandered  all,  but  this  would  have 
been  more  than  offset  by  the  increased  responsibility 
and  efficiency  of  the  resulting  Negro  landholders.  Nor 
is    this    mere    pious    opinion.     There    is    in    the  south 
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in  the  middle  of  the  black  belt,  a  county  of  some 
700  square  miles,  Lowndes  county,  Alabama  ;  it  con- 
tained in  1900  31,000  Negroes  and  6000  whites.  It 
was  the  seat  of  the  most  strenuous  type  of  American 
slavery — with  absentee  owners,  living  at  ease  in  Mont- 
gomery, great  stretches  of  plantation  with  500  to  1000 
slaves  on  each  driven  by  overseers  and  riders.  There 
was  no  communication  with  the  outside  world,  little 
passing  between  plantations  and  even  today  a  48  hours 
rain  turns  half  the  county  into  an  impassible  bog.  The 
Negroes  were  slothful  and  ignorant — even  today  forty 
years  after  emancipation  the  illiteracy  among  those 
over  ten  is  nearly  70^,  and  of  the  males  of  voting  age 
over  72^.  I  know  something  of  the  south  from  ten 
years'  residence  and  study,  and  outside  of  some  sections 
of  the  Mississippi  and  Red  river  valley,  I  do  not  think  it 
would  be  easy  to  find  a  place  where  conditions  were  on 
the  whole  more  unfavorable  to  the  rise  of  the  Negro, 
The  white  element  was  lawless,  the  Negroes  thoroughly 
cowed,  and  up  until  recent  times  the  body  of  a  dead 
Negro  did  not  even  call  for  an  arrest.  In  this  county, 
during  the  last  ten  years  there  has  been  carried  on  a 
scheme  of  cooperative  land  buying  under  the  Calhoun 
School.  It  was  asked  for  by  a  few  Negroes  who  could 
not  get  land  ;  it  was  engineered  by  a  Negro  graduate 
of  Hampton  ;  it  was  made  possible  by  the  willingness 
of  a  white  landlord  to  sell  his  plantation  and  actively 
further  the  enterprise  by  advice  and  good  will.  It  was 
capitalized  by  white  northerners  and  inspired  by  a  New 
England  woman.  Here  was  every  element  in  partner- 
ship and  the  experiment  began  in  1897.  It  involved 
the  buying  of  3000  acres  by  100  men.  It  encountered 
all  sorts  of  difficulties  :  the  character  and  training  of 
the  men  involved  ;  the  enmity  of  the  surrounding  white 
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population  with  a  few  notable  exceptions ;  the  natural 
suspicion  of  the  black  population  born  of  a  regime  of 
cheating ;  the  low  price  of  cotton  until  the  last  two 
years,  and  several  years  of  alternate  flood  and  drouth  ; 
and  the  attempts  of  neighboring  whites  to  secure  the 
homesteads  through  mortgages.  And  yet  what  are  the 
results?  Nine  years  ago  not  one  of  the  100  men  had 
a  deed  to  a  single  acre  of  land ;  today  they  hold  ']'] 
warranty  deeds  conveying  to  them  over  3000  acres  of 
absolutely  unencumbered  land.  Of  the  100  men  who 
tried  to  buy  land  seven  gave  up  and  18  were  sent  away 
after  trial — 25  in  all.  vSeven  are  still  paying  for  their 
land  but  owe  only  small  sums.  Of  the  men  who  tried 
to  buy  land  29  were  born  in  slavery,  2)1  i"  reconstruc- 
tion times,  and  the  rest  since  1875.  I  rode  over  that 
land  a  week  ago  witli  the  black  man  who  managed  the 
enterprise.  He  knew  every  farm,  and  every  person, 
and  their  personal  history.  All  around  pretty  three  or 
four  room  painted  cottages  were  arising.  Twenty-three 
one  room  cabins  still  remain,  but  there  are  34  two  room 
houses  and  29  of  three  or  more  rooms.  The  Negroes 
round  about  call  this  the  "  Free  Land  " — there  are  no 
overseers  and  riders  roaming  about  whipping  the 
workers  and  seducing  their  wives  and  daughters;  there 
is  an  eight  months'  school  in  their  midst,  a  pretty  new 
church,  monthly  conferences,  a  peculiar  system  of  self- 
government,  and  a  family  life  untainted  in  a  single  in- 
stance. 

And  yet  :  if  ten  years  ago  a  planter  from  Lowndes 
County  had  appeared  here  he  would  have  told  you  of  a 
lazy  shiftless  set  of  Negroes  who  had  to  be  driven  to 
work,  who  .squandered  their  money  in  whiskey  and 
gambling,  who  did  not  buy  land  because  they  did  not 
want  to.     He    would  have    told    you  that,  and  what's 
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more  he  would  have  sincerely  believed  every  word  he 
said.  Yet  in  this  very  place  comes  an  experiment 
which  calls  out  selects  and  choses  in  one  small  corner 
of  this  county  out  of  a  neighborhood  of  perhaps  400 
families,  some  75,  who  in  ten  years  have  been  trans- 
muted into  a  respectable  peasantry  paying  taxes  on 
$25,000  worth  of  property.  Nor  does  this  exhaust  the 
possibilities  of  this  community  ;  if  the  land  were 
available  the  same  experiment  could  be  repeated — men 
are  clamoring  for  a  trial  but  it  is  doubtful  if  they  will 
get  it  for  one  man  owns  50  square  miles  about  there 
and  he  doesn't  sell  to  Negroes. 

My  honest  belief  is  that  what  has  been  done  in  Lowndes 
County  under  the  Calhoun  school  and  the  sensible  far- 
seeing  guardianship  of  John  Lemon,  Pitt  Dillingham, 
and  Charlotte  Thorn,  could  be  duplicated  in  every  single 
black  belt  county  of  the  south. 

That  it  will  be  done  to  some  extent  is  my  hope,  and 
on  that  hope  is  based  my  faith  in  the  economic  future 
of  this  rural  group. 

I  have  dwelt  upon  this  group  of  250,000  independent 
men  because  in  them  lies  the  real  economic  future  of 
the  Negro.  They  are  the  examples,  the  leaders,  the 
test.  Let  us  now  turn  to  the  class  which  I  call  the 
struggling ;  they  include  the  artisans,  the  industrial 
helpers,  the  servants,  and  the  farm  tenants.  This 
group  is  characterized  by  three  things  : 

1.  It  is  sharply  divided  into  a  city  and  a  country 
group. 

2.  While  it  has  a  large  significance  in  the  group 
economy  of  the  Negro  American — its  overwhelming 
meaning  is  for  the  industry  of  the  nation  as  a  whole. 

3.  Its  great  hindrance  is  the  necessity  of  group  sub- 
stitution in  the  place  of  individual  promotion. 
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4.  Its  greatest  enemy  is  the  trade  union. 

5.  Its  greatest  danger  is  immigration. 

We  may  briefly  review  these  points.  The  rural 
group  consists  of  farm  tenants.  In  a  large  number  of 
cases  farm  tenancy  has  been  an  aid  to  land  buying;  in 
many  cases  farm  tenancy  has  been  a  school  of  thrift 
and  saving;  in  the  majority  of  cases  it  was  the  only 
available  system  after  the  war,  so  long  as  the  nation  re- 
fused to  do  its  bounden  duty  and  furnish  free  land  ; 
and  yet,  when  all  this  is  said,  it  remains  true  that  the 
system  of  farm  tenancy  as  practiced  over  the  larger  part 
of  the  south  today  is  a  direct  encouragement  to  cheat- 
ing and  peonage,  a  source  of  debauching  labor,  and  a 
feeder  of  crime  and  vagrancy.  It  demands  for  its  sup- 
port a  system  of  mortgage  and  contract  laws  and  a 
method  of  administration  which  are  a  disgrace  to  20th 
century  civilization,  and  for  ev^ery  man  which  the  sys- 
tem has  helped  into  independence  it  has  pushed  ten  back 
into  slavery.  It  is  claimed  that  honest  and  benevolent 
employers  have  made  this  system  a  means  of  uplift,  de- 
velopment, and  growth.  This  is  perfectly  true  in 
thousands  of  cases  as  I  can  testify  from  personal  knowl- 
edge ;  but  at  the  same  time  it  remains  true,  and  terribly 
true  that  any  system  of  free  labor  where  the  returns  of 
the  laborer,  the  settlement  of  all  disputes,  the  drawing 
of  the  contract,  the  determination  of  the  rent,  the  ex- 
penditures of  the  employees,  the  prices  they  pay  for 
living,  the  character  of  the  houses  they  live  in,  and 
their  movements  during  and  after  work — any  system 
of  freie  laboi  where  all  these  things  are  left  practically 
to  the  unquestionable  power  of  one  man  who  owns  the 
land  and  profits  by  the  labor  and  is  in  the  exercise  of 
his  power  practically  unrestrained  by  public  opinion  or 
the  courts  and  has  no  fear  of  ballots  in  the  hands  of 
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the  laborers  or  of  their  friends — any  such  system  is 
inherently  wrong,  and  if  men  complain  of  its  results 
being  listlessness,  shiftlessness,  and  crime,  they  have 
themselves  to  thank.  To  the  man  that  declares  that  he 
is  acting  justly  and  treating  his  men  even  better  than 
they  treat  themselves,  it  is  a  sufficient  answer  to  say 
that  he  is  an  exception  to  the  rule  ;  that  the  majority 
af  the  landholders  are  as  indifferent  to  the  welfare  of 
their  men  as  employers  the  world  over,  and  that  a  large 
minority  consciously  oppress  and  cheat  them.  The 
best  employer  suffers  therefore  from  the  sins  of  the 
average.  The  only  future  of  these  tenants  which 
means  salvation  is  landholding  and  this  is  coming 
slowly.  However  shiftless  and  imprudent  the  Negroes 
of  Mississippi  can  be  proven  to  be,  some  of  them  some- 
how in  one  generation  have  bought  20,000  farms  worth 
18  millions  of  dollars.  If  they  had  been  encouraged  by 
such  economic  leadership  as  is  found  in  Lowndes 
County  this  record  could  have  been  multiplied  by  ten. 
The  city  group  of  this  class  of  workers  consists  of 
perhaps  125,000  skilled  artisans,  575,000  semi-skilled 
and  ordinary  industrial  helpers,  and  500,000  servants. 
The  servant  class  have  lost  their  best  representatives 
because  it  offers  a  narrower  and  narrower  method  of  up- 
lift, because  of  foreign  competition,  and  because  the 
temptations  to  Negro  girls  in  house  service  are  greater 
than  in  any  single  industry.  It  must  be  remembered 
that  the  mulatto  is  the  product  of  house  service  in  the 
south.  With  the  skilled  and  semi-skilled  workers  the 
industrial  history  has  been  this  :  groups  of  Negroes  have 
been  excluded  entirely  from  certain  trades  and  admitted 
to  others.  They  held  the  second  set  by  working  for  lower 
wages  and  they  forced  themselves  into  certain  industries 
from  which  they  excluded  the  same  lever  of  low  wages. 
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This  gave  the  trade  unions  a  chance  to  fight  Negroes  as 
scabs.  In  some  battles  the  unions  won  and  kept  exclud- 
ing Negroes.  In  other  cases  the  Negroes  won  and  were 
admitted  to  the  unions.  Even  in  the  union,  however, 
they  were  and  are  discriminated  against  in  many  cases. 
On  the  whole  in  the  last  ten  years  the  Negroes  have 
forced  back  the  color  line,  but  undoubtedly  increased  the 
color-prejudice  of  workingmen  by  so  doing.  In  the 
near  future  this  class  of  Negro  American  workingmen 
are  going  to  have  the  struggle  of  their  lives  and  the 
outlook  indicates  that  by  the  fulcrum  of  low  wages  and 
the  group  economy,  coupled  with  increasing  efficiency, 
they  will  win.  This  means  that  the  Negro  is  to  be 
admitted  to  the  national  economy  only  by  degrading 
labor  conditions.  The  alternative  offered  is  shameful 
and  could  be  easily  avoided  if  color  prejudice  did  not 
insist  on  group  substitution  for  Negroes  in  industry.  I 
mean  by  this  that  a  single  individual  or  a  few  men  of 
Negro  descent  cannot  gain  admittance  to  an  industry 
usually.  Only  when  they  can  supply  workmen  enough 
to  supply  the  whole  industry  or  the  particular  enter- 
prise the  black  can  be  admitted.  And  immediately  this 
substitution  is  made  the  occasion  of  a  change  in  labor 
conditions — less  wages,  longer  hours,  worse  treatment, 
etc.  Thus  often  by  refusing  to  work  beside  a  single 
black  man,  workingmen  in  an  industry  suffer  a  general 
lowering  of  wages  and  conditions.  The  real  question  of 
questions  then  in  the  south  is  how  long  will  race  pre- 
judice supply  a  more  powerful  motive  to  white  work- 
ingmen of  the  south  than  decent  wages  and  industrial 
conditions.  To-day  the  powerful  threat  of  Negro  labor 
is  making  child  labor  and  fourteen  hour  days  possible 
in  southern  factories.  How  long  will  it  be  before  the 
white  workingmen  discover  that  the  interests  that  bind 
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him  to  his  black  brother  in  the  south  are  greater  than 
those  that  artificially  separate  them  ?  The  answer  is 
easy  :  that  discovery  will  not  be  made  until  the  present 
wave  of  extraordinary  prosperity  and  exploitation  pass 
and  the  ordinary  every  day  level  of  economic  struggle 
begins.  If  the  Negro  can  hold  his  own  until  then,  his 
development  is  certain. 

I  now  come  to  the  final  group  of  two  million  common 
laborers.  K  million  and  a  quarter  are  farm  laborers, 
500,000  are  laborers  of  other  sorts,  and  the  other  quarter 
million  are  washerwomen.  This  group  includes  half 
the  breadwinners  of  the  race  and  its  condition  is  pre- 
carious. In  the  southern  country  districts  the  laws  as 
to  contracts,  and  wages,  and  vagrancy  are  continually 
forcing  the  lower  half  of  the  laborers  into  crime  and 
pauperism.  In  most  southern  states  the  breaking  of  a 
contract  to  work  made  between  an  ignorant  farm  hand 
and  a  land  owner  and  covering  a  year's  time  is  enforced 
to  the  letter  and  its  breaking  on  the  part  of  the  laborer 
is  a  penitentiary  offense.  My  observation  is  that  three- 
fourths  of  the  homicides  in  country  districts  in  which 
Negroes  are  the  killed  or  the  killers  arise  from  disputes 
over  wage  settlement.  The  condition  of  the  country 
laborer  in  the  south  has  become  so  intolerable  that  he  is 
running  away  to  the  cities.  A  demand  for  immigrants 
to  fill  his  place  is  being  heard  and  I  am  curious  to  see 
the  result.  Certainly  no  immigrants  can  stand  the  pres- 
ent contract  and  crop  lien  system  and  above  all  they 
cannot  stand  the  lawlessness  of  the  country  districts 
where  every  white  man  is  a  law  unto  himself  and  no 
Negro  has  any  rights  which  the  worst  white  is  bound  to 
respect.  So  bad  has  this  lawlessness  been  in  parts  of 
the  gulf  states  that  concerted  and  commendable  action 
has  been  taken  against  white  cappers  and  a  few  peonage 
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cases    brought    to    court.     But    these    efforts  have  but 
scratched  the  surface  of  the  real  trouble. 

Ou  the  whole  there  are  four  general  cures  for  the 
economic  submersion  of  this  class  of  Negro  Americans  : 
first,  the  classes  above  must  be  given  every  facility  to 
rise  so  as  not  to  bear  down  upon  them  from  above ; 
secondly,  the  system  of  law  and  courts  in  the  south  by 
which  it  is  practically  impossible  in  the  country  districts 
and  improbable  even  in  cities  for  a  black  laborer  to 
force  justice  from  a  white  employer  must  be  changed. 
Thirdly,  Negro  children  must  be  given  common  school 
training.  The  states  are  not  doing  it  today,  the  tend- 
ency is  in  my  state  to  do  less,  and  the  United  States 
government  must  step  in  and  give  black  children  com- 
mon school  training.  Finally,  the  black  laborer  must 
have  a  vote.  For  any  set  of  intelligent  men  like  you, 
to  think  that  a  mass  of  two  million  laborers  can  be 
thrust  into  modern  competitive  industry  and  maintain 
themselves,  when  the  state  refuses  their  children  decent 
schools  and  allows  them  no  voice  or  influence  in  the 
making  of  the  laws  or  their  interpretation  or  adminis- 
tration, is  to  me  utterly  inconceivable.  I  have  told  you 
of  those  seventy-five  landholders  in  Lowndes  County — 
owning  $25,000  worth  of  land,  building  new  and  better 
houses  and  working  steadily  and  saving.  And  yet, 
gentlemen,  not  a  single  one  of  those  men  under  the  new 
constitution  of  Alabama  has  the  right  to  vote  :  they 
cannot  say  a  word  as  to  the  condition  of  the  roads  that 
pass  their  farms,  the  situation  of  the  schools,  the  choice 
of  teachers,  the  kind  of  county  officers  or  the  rate  of 
taxation.  They  are  just  as  absolutely  disfranchised  as 
the  worst  criminal  in  the  penitentiary  and  as  I  am  in 
Georgia.  You  can  twist  this  matter  up  and  down  and 
16 
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apologize  for  it  and  reason  it  ont — its  wrong,  and  nnjust, 
and  economically  unsound,  and  yon  know  it. 

To  sum  up  then  the  conclusions  of  this  paper :  half 
the  Negro  breadwinners  of  the  nation  are  partially  sub. 
merged  by  a  bad  economic  system,  an  unjust  administra- 
tion of  the  laws,  and  enforced  ignorance.  Their  future 
depends  on  common  schools,  justice,  and  the  right  to 
vote.  A  million  and  three  quarters  of  men  just  above 
these  are  fighting  a  fierce  battle  for  admission  to  the 
industrial  ranks  of  the  nation — for  the  right  to  work. 
They  are  handicapped  by  their  own  industrial  history 
which  has  made  them  often  shiftless  and  untrustworthy 
but  they  can,  by  means  of  wise  economic  leadership,  be 
made  a  strong  body  of  artisans  and  landowners.  A 
quarter  of  a  million  men  stand  economically  at  the  head 
of  the  Negroes,  and  by  a  peculiar  self-protecting  group 
economy  are  making  themselves  independent  of  pre- 
judice and  competition.  This  group  economy  is  ex- 
tending to  the  lower  economic  strata. 


THE  ECONOMIC  FUTURE  OF  THE  NEGRO 

THE  FACTOR  OF  WHITE  COMPETITION 

ALFRED   HOI,T   STONE 

This  is  too  broad  a  subject  to  be  treated  compre- 
hensively within  the  limits  of  this  paper.  Hence  I 
shall  address  myself  only  to  what  I  believe  to  be  the 
most  important  question  in  any  practical  consideration  of 
the  negro's  economic  future, — the  factor  of  white  com- 
petition. 

I  shall  not  exhaust  any  part  of  my  time  in  a  discus- 
sion of  census  statistics.  Such  figures,  save  in  a 
general  way,  do  not  speak  for  themselves.  They  must 
be  interpreted.  As  a  result  we  have  a  variety  of  con- 
flicting deductions  drawn  from  the  same  statistical 
material.  A  census  volume  in  some  respects  resembles 
the  Bible.  Each  is  a  repository  of  truth, — and  from 
the  one  we  can  fortify  almost  any  economic  bias,  while 
from  the  other  we  can  satisfy  any  religious  opinion  we 
happen  to  possess.  Two  courses  are  open  to  those 
interested  particularly  in  this  branch  of  the  subject  ; 
either  to  study  the  mass  of  data  at  first  hand,  and  work 
out  one's  own  conclusions,  or  accept  such  findings  of 
others  as  appeal  most  strongly  to  one's  judgment  or 
predilections.  If  I  can  contribute  anything  whatever 
of  value  to  this  discussion,  I  am  persuaded  it  will  t)e 
by  drawing  upon  those  observations  and  experiences  of 
common  life  which,  to  borrow  an  idea  of  Lord  Erskine, 
after  all  are  themselves  of  the  essence  of  truth. 

At  the  outset  of  our  speculations   upon  the  future  of 

the  negro  we  are  confronted  with  our  ignorance  of  his 

present  economic  status.     We  are  in  doubt  about  even 

the  elementary  fact  of  his  present  accumulated   wealth. 
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Mr,  Schiirz  places  it  at  $800,000,000.  Mr.  Edward 
Atkinson,  shortly  before  his  death,  accepted  a  New 
York  World  estimate  of  $750,000,000.  Mr.  Kealing,  a 
colored  authority,  claims  $1,000,000,000.  A  committee 
of  this  association,  under  the  chairmanship  of  Prof. 
Walter  F.  Willcox,  and  including  Dr.  Dubois  in  its 
membership,  places  the  figures  at  "approximately  $300- 
000,000."  And  after  we  have  agreed  upon  such 
figures  what  do  they  tell  us  of  the  stability  and  rate,  of 
even  the  extent,  of  economic  progress  ?  In  the  answer 
to  this  question  are  involved  two  widely  accepted  falla- 
cies ;  first,  that  the  negro  began  life  forty  years  ago 
with  nothing  but  his  freedom  ;  second,  that  the  period 
of  his  emancipation  has  been  one  of  marvelous  economic 
achievement.  It  is  easy  to  prove  progress  if  permitted 
to  take  zero  as  our  starting  point  and  measure  of  com- 
parison. Frederick  Douglass'  plea,  that  the  negro  race 
be  not  judged  by  the  heights  to  which  it  had  attained, 
but  rather  by  the  depths  from  which  it  had  come,  has 
met  with  such  a  response  that  the  acceptance  of  all  it 
implies  has  become  a  cardinal  tenet  with  most  of  those 
who  discuss  the  negro's  industrial  life.  It  is  both 
pleasanter  and  easier  to  accept  this  appeal  than  it  is  to 
test  its  merit.  But  I  take  it  that  we  are  not  willing  to 
flounder  about  in  a  maze  of  speculation,  satisfied  on  the 
one  hand  with  fulsome  eulogies  of  doubtful  achieve- 
ments, or,  upon  the  other,  content  to  condemn  a  race 
to  economic  servitude  without  a  trial  or  upon  false 
testimony.  If  we  would  know  the  truth  as  to  where 
we  are,  we  should  at  least  endeavor  to  learn  how  far  we 
have  really  come.  This  means  a  study  of  the  economic 
status  of  the  negro  in  1865,  and  this  I  have  time  only 
to  briefly  touch  upon.  I  merely  suggest  for  your  con- 
sideration certain  facts  in  this   connection,    tending  to 
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disprove  the  reiterated  assertion  of  the  negro's  pauper- 
ism at  the  time  of  his  emanciapation.  We  seem  to 
overlook  the  fact  that  there  were  half  a  million  free 
negroes  (487,970)  in  this  country  in  i860,  distributed 
throughout  practically  all  the  states  of  the  union.  In 
their  ranks  were  to  be  found  men  engaged  in  nearly 
every  form  of  industrial  enterprise  followed  by  such 
persons  today.  Another  fact  is  that  the  four  million 
(3,953,760)  slaves  of  i860  occupied  in  1865  an  apparently 
impregnable  economic  position.  They  furnished  a 
great  proportion  of  the  skilled  labor  of  the  entire  South, 
and  in  many  parts  of  it  enjoyed  an  absolute  monopoly 
of  this  and  the  field  of  common  labor  as  well.  The 
evidence  as  to  such  conditions  is  conclusive,  but  it  need 
not  be  sought  in  census  reports.  It  is  to  be  found  in  the 
press  of  the  period ;  in  the  reported  proceedings  of 
negro  industrial  bodies ;  in  the  correspondence  of 
private  individuals  who  went  South  after  1863  ;  in  the 
reports  of  numerous  freedmen's  aid  commissions  and 
societies  ;  and  to  some  extent  in  the  official  reports  of 
agents  of  the  Freedmen's  Bureau.  It  is  to  be  had  also  in 
pamphlets  and  other  writings  of  negroes  themselves.  We 
may  not  be  able  to  say  that  in  1865  the  race  had  ac- 
cumulated a  specific  number  of  dollars,  though  the 
amount  was  well  into  the  millions.  We  cannot  do  that 
even  in  1905.  We  can  learn  enough,  however,  to  realize 
that  we  are  only  beclouding  the  truth  when  we  speak 
of  the  negro's  economic  progress  as  an  achievement  of 
the  past  forty  years.  It  seems  to  me,  then,  that  if  we 
seek  to  measure  such  progress  by  present  property 
holdings,  it  is  encumbent  upon  us  to  answer  the  ques- 
tions,— How  much  has  the  negro  accumulated  during 
the  last  forty  years  ?  and.  How  much  had  he  acquired 
during  the  preceding  hundred  and  forty  ? 
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It  is  inconceivable  that  any  people  who  could  increase 
in  numbers  from  four  and  a  half  millions  in  i860  to 
nine  millions  in  1900  could  fail  to  also  increase  their 
property  during  that  period.  In  discussing  as  some- 
thing wonderful  this  very  natural  increase  we  lose  sight 
of  factors  and  considerations  which  must  enter  into  any 
estimate  of  the  extent  to  which  such  increase  means 
genuine  and  permanent  economic  racial  progress.  How 
far  has  it  been  a  mere  advance  along  lines  of  least  re- 
sistance ?  In  what  degree  is  it  indicated  by  the  success 
of  more  or  less  isolated  groups,  under  favorable  local 
conditions?  How  has  this  acquisition  of  property  kept 
pace  with  that  of  others  about  them,  and  how  far  does  it 
represent  only  the  crumbs  from  the  rich  man's  table  ? 
How  great  a  proportion  is  held  by  the  exceptional  few 
and  how  much  distributed  among  the  masses?  How 
much  of  the  total  is  traceable  to  the  gifts  and  bequests 
of  white  ancestors  ?  To  what  extent  does  this  increase 
mean  the  holding  of  their  own,  or  actual,  positive 
progress,  in  the  face  of  slowly  but  steadily  increasing 
white  competition?  In  how  far  is  it  attributable  to 
the  training  and  steadying  influences  of  the  period  of 
slavery?  In  what  proportion  do  the  older  and  younger 
elements  of  the  race,  respectively,  contribute  to  the 
total  wealth  of  the  whole  ?  These  are  some  of  the  con- 
siderations which  must  be  taken  into  account,  in  an 
estimate  of  the  future  based  upon  something  more 
tangible  and  stable  than  the  skillful  handling  of  figures 
or  flatteringly  expressed  sentiments  of  good  will. 

The  greatest  asset  in  possession  of  the  negro  of  1865 
was  the  great,  salient  fact  that  at  that  time,  in  the  sec- 
tion in  which  he  lived,  he  was  practically  without  the 
competition  of  the  white  man.  Today  the  most  por- 
tentous figure  that  looms  upon  his  economic  horizon  is 
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that  of  his  white  competitor.  But  even  in  1865  he 
was  slowly  receding  before  such  competition  in  the 
North.  To  me  the  most  significant  utterance  at  the 
New  York  Convention  of  the  National  Negro  Business 
League  last  summer  was  the  note  of  warning  sounded 
in  Mr.  Wanamaker's  address.  He  recalled  the  fact  that 
Philadelphia  once  had  a  number  of  negro  business  men 
in  whom  the  local  business  world  took  pride.  But,  he 
said,  "  many  of  them  lost  their  business  before  they 
passed  away.  As  an  old  business  man  I  am  speaking 
the  fact ;  they  lost  their  business  because  the  Swiss,  the 
Germans,  and  others  who  were  American  white  men  did 
that  same  business  better  than  they  did  it.  Their  color 
had  not  the  least  thing  to  do  with  it."  ^ 

In  an  address  in  Brooklyn  last  summer,  Mr.  Samuel 
R.  Scottron  voiced  the  apprehensions  of  a  thoughtful, 
courageous  man,  not  dazzled  by  the  outer  show  of  the 
oft  proclaimed  "  marvelous  progress  "  of  his  people.  At 
the  same  time  he  gave  an  insight  into  the  economic 
position  of  the  negro  in  New  York  half  a  century  ago. 
He  said  :  "  I  have  hardly  to  go  beyond  the  years  of  my 
own  individual  experience  hereabouts  to  find  cause  for 
grave  doubt.  Note  in  this  city,  which  has  grown  so 
rapidly  that  it  seems  to  have  been  raised  by  the  touch 
of  a  wizard's  wand,  the  place  in  its  industrial  history 
that  the  negro  held  forty  or  fifty  or  more  years  ago,  the 
opportunities  that  were  his  to  build  up  and  to  accumu- 
late, and  how  these  opportunities  were  neglected  !  This 
is  evidence  of  a  people  easily  overcome ;  no,  not  over- 
come, but  simply  retiring  without  a  contest  from  the 
places  which  were  not  only  theirs,  but  concededly 
theirs,  before  the  influx  of  those  peoples  who  represent 
all  that    remains  of  the   ancient  Greeks  and    Romans. 

'New  York  Age,  August  24,  1905,  p.  2. 


248  American  EcoJiofuic  Associatio7i 

The  Italian,  Sicilian,  Greek,  foreign  to  America's 
language  and  institutions,  occupy  quite  every  industry 
that  was  confessedly  the  negro's  forty  years  ago.  They 
have  the  bootblack  stands,  the  news-stands,  barber- 
shops, waiters'  situations,  restaurants,  janitorships,  cater- 
ing business,  stevedoring,  steamboat  work,  and  other 
situations  once  occupied  by  negroes  ;  and  furthermore, 
occupy  the  very  houses  which  were  once  the  homes  of 
negroes,  only  the  negro  paid  rent,  while  the  Italian  is 
now  the  owner.  Look  at  West  Broadway,  Lawrence 
Street,  Thompson  Street,  Sullivan  Street,  Bleecker 
Street,  West  Fourth  Street,  Thomas,  Worth  and  Leon- 
ard Streets,  in  New  York  City  today,  and  think  of  these 
streets  forty,  or  even  thirty  years  age.  Look  at  the 
ground  upon  which  we  now  stand,  and  on  the  section 
about  one  mile  square  known  in  early  days  as  Weeks- 
ville,  after  one  of  our  race,  named  James  Weeks. 
Think  of  those  of  our  people  who  occupied  all  these 
places  when  building  lots  could  have  been  bought  for 
$25  and  $50  and  $100  each,  and  look  upon  the  present 
occupants, — Italians.  Think  of  our  city's  most  famous 
caterers  of  forty  or  fifty  years  ago.  They  were  the 
Downings,  Mars,  Watson,  Vandyke,  Ten  Eyck,  Day, 
Green,  and  others,  all  colored.  Their  names  were  as 
familiar  and  as  representative  in  high  class  work  as  are 
Delmonico  and  Sherry  today.  Who  have  succeeded  to 
the  business  that  these  colored  caterers  had  in  those 
days?  With  one  exception,  Italians.  Not  one  has  left 
a  child  in  an  enlarged  business  of  the  same  line.  With 
all  of  us  the  business  dies  with  the  fathers.  Is  this 
showing  a  capacity  to  build  ?  "  Again  referring  to  this 
former  negro  quarter  he  says  :  "  I  walked  for  blocks  and 
blocks  recently  through  that  district,  I  found  it  strewn 
with  little  stores,  mainly  of  produce,  native  and  foreign  ; 
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every  store  kept  by  an  Italian  and  scarcely  one  in  which 
there  was  not  a  negro  present  as  a  buyer.  One  place 
only  was  kept  by  a  negro,  apparently  and  that  was  a  pool 
or  billiard  room  filled  with  young  men  who  were  making 
the  echoes  sound.  The  guitar,  fiddle,  banjo,  melodeon,  and 
even  piano,  were  all  giving  evidence  of  happiness  and 
contentment  amongst  our  people  ;  but  the  Italian  was 
doing  the  business.  Certainly  these  gloomy  pictures 
are  not  all  that  the  negro  has  to  show  in  forty  years 
hereabouts,  but  it  does  show  that  he  has  by  no  means 
taken  advantage  of  the  position  which  he  once  held. 
If  we  were  at  the  top  at  any  time  in  the  past  in  any  line 
of  industry,  why  are  we  at  the  bottom  of  it  today? 
That's  the  question.  In  lines  concededly  belonging  to 
the  negro  years  ago  he  has  been  entirely  superseded  by 
the  Italian.  How  far  in  this  direction  can  we  go  with- 
out getting  off  the  earth  entirely  ?  These  changes  the 
negro  cannot  lay  to  color  predjudice,  surely.  Using  this 
as  a  basis  of  calculation,  what  could  one  say  of  the 
'  Future  of  the  American  Negro  ?  '  "  ' 

Along  the  same  line,  an  editorial  in  the  leading 
American  negro  newspaper  declares  that  a  small  Italian 
colony  near  New  York,  under  the  observation  of  the 
writer,  had  "  acquired  more  real  estate  and  developed 
more  business  interests  of  one  sort  and  another  in  the 
past  four  years  than  have  ten  times  as  many  Afro- 
Americans  in  the  same  locality  in  the  past  forty  years."  ^ 

If  we  go  to  Chicago,  we  find  the  same  testimony  from 
another  thoughtful  and  competent  observer,  Mrs. 
Fannie  Barrier  Williams.  She  writes  as  follows:  "It 
is  quite  safe  to  say  that  in  the  last  fifteen  years  the 
colored  people  have  lost   about   every   occupation    that 

1  New  York  Age,  July  27,  1905,  p.  7. 
^  New  York  Age,  January  12,  1905,  p. 2. 
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was  regarded  as  peculiarly  their  own.  Among  the  oc- 
cupations that  seem  to  be  permanently  lost  are  barber- 
ing,  bootblacking,  cooking,  hotel  and  restaurant  waiting, 
janitors  in  office  buildings,  elevator  service,  and  calci- 
mining."  She  answers  her  own  question  as  to  the 
cause  of  such  loss  in  these  significant  words  :  "  White 
men  wanted  these  places  and  were  strong  enough  to 
displace  the  unorganized,  thoughtless  and  easy-going 
occupants  of  them.  When  the  hordes  of  Greeks, 
Italians,  Swedes,  and  other  foreign  folks  began  to  pour 
into  Chicago,  the  demand  for  the  negro's  places  began. 
One  occupation  after  another  that  the  colored  people 
thought  was  theirs  forever  by  a  sort  of  divine  right  fell 
into  the  hands  of  these  foreign  invaders.  This  loss 
was  not  so  much  due  to  prejudice  against  color,  as  to 
the  ability  of  these  foreigners  to  increase  the  importance 
of  the  places  sought  and  captured.  The  Swedes  have 
captured  the  janitor  business  by  organizing  and  train- 
ing the  men  for  this  work  in  such  a  way  as  to  increase 
the  efficiency  and  reliability  of  the  service.  White  men 
have  made  more  of  the  barber  business  than  did  the 
colored  men,  and  by  organization  they  have  driven 
every  negro  barber  from  the  business  district.  The 
'  shoepolisher  '  has  supplanted  the  negro  bootblack,  and 
does  business  in  finely  appointed  parlors,  with  mahogany 
finish  and  electric  lights.  Thus  a  menial  occupation 
has  become  a  well  organized  and  genteel  business  with 
capital  and  system  behind  it."  '  As  to  servant  girls  in 
the  same  city,  Mrs.  Williams  says  that  white  girls  pre- 
fer to  pass  by  the  clerkship,  which  colored  girls  cannot 
get,  and  enter  schools  of  domestic  science  to  prepare 
themselves  for  trained  domestic  service,  and  to  fill  places 
scorned  by  colored  girls  though  open   to  them.     "  It  is 

»New  York  Age,  June  15,  1905,  p.  2. 
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really  alarming,"  she  says,  "  to  look  forward  to  the  next 
decade,  when  the  great  changes  now  going  on  in  the 
field  of  domestic  science  shall  have  been  worked  out 
and  developed  into  a  profession.  Where  will  our  girls 
be  ?  Just  about  in  the  position  of  our  barbers  in  the 
large  cities,  who  have  allowed  themselves  to  be  forced 
into  the  menial  service  of  blacking  the  shoes  and 
brushing  the  clothes  of  their  former  customers."  ' 

On  the  same  subject,  but  in  a  different  part  of  the 
countr}',  The  Richnioiid  Negro  Criterion  warns  the  ne- 
groes that  they  are  losing  their  hold  upon  a,  to  them,  vital 
occupation.  It  says :  "  Our  young  women  must  take 
these  positions  while  they  can  get  them.  .  .  .  We  are 
told  that  they  (the  foreign  immigrants)  will  turn  in  the 
direction  of  the  South.  When  they  come,  woe,  woe  to 
the  negro.  His  places  will  be  gone,  to  come  no  more. 
The  time  is  fast  approaching  when  domestic  employ- 
ment for  females  of  our  race  will  be  as  far  gone  as  that 
of  the  barber  and  those  who  formerly  worked  in  the 
factories."' 

The  New  York  Age  has  commented  editorially  on  the 
fact  that  negroes  "  in  the  Pullman  service  are  up  against 
the  relentless  competition  which  has  displaced  them  to 
such  a  disastrous  extent  in  the  hotel  and  restaurant 
service."  It  also  notes  the  fact  that  already  they  have 
been  supplanted  in  the  dining  car  service  of  some  of  the 
Northwestern  railroads.''  It  has  been  only  a  few  years 
since  an  effort  was  made  to  supplant  the  colored  em- 
ployees of  the  New  York  Union  League  Club.     It  was 

1  New  York  Age,  September  28,  1905,  p.  7. 

'Reproduced  and  endorsed  in  N.  Y.  Age,  Sept.  28,  1905.     p.  4. 

*N.  Y.  Age,  June  8,  1905,  p.  2.  Since  this  paper  was  read  I  have  seen 
a  news  item  to  the  effect  that  the  N.  Y.  Central  R.  R.  has  introduced 
white  waiters  on  one  of  its  dining-cars. 


252  Auiericayi   Eco7ioniic  Association 

an  open  secret  that  only  traditional  and  political  con- 
siderations caused  the  failure  of  the  movement. 

We  may  go  to  Kansas  and  hear  the  same  cry  of  the 
disastrous  results  of  white  competition.  The  Topeka 
bootblacks  have  been  supplanted  by  Greeks,  and  The 
Plaindealer  thus  accounts  for  the  change:  "The  negro 
is  the  best  bootblack  .  .  .  but  he  studied  too  much 
about  base-ball,  policy,  craps,  etc.,  and  not  enough  about 
the  comfort  of  his  patrons.  He  was  earning  enough  to 
make  him  feel  as  though  the  people  who  patronized  him 
were  under  obligations  to  him,  and  would  quit  working 
on  a  customer  to  jolly  with  a  bystander."" 

From  Massachusetts  comes  the  same  story,  with  the 
addition  of  other  factors  inimical  to  the  negro's  future 
welfare.  In  a  discussion  of  the  economic  position  of 
the  negro  in  Boston,  at  the  South  End  House,  in  April 
last,  Mr.  John  Daniels  said  :  "  There  are  in  Boston  to- 
day probably  15,000  negroes.  The  percentage  of  em- 
ployment among  them  is  larger  than  that  for  the  white 
population  as  a  whole,  or  for  any  element  of  it.  This 
statement,  however,  is  not  to  be  regarded  altogether 
optimistically.  In  the  first  place,  the  figures  showing 
percentage  of  employment  are  open  to  the  doubt  that 
most  figures  of  the  census  are  open  to.  Then  even  if 
the  figures  are  correct  they  go  to  show  how  much  the 
negroes  have  to  work,  how  severe  the  economic  stress 
upon  them  is.  This  applies  especially  to  negro  women, 
among  whom  the  percentage  of  employment  is  twice  as 
great  as  that  among  the  whites."  "It  is  not  a  thing  to 
rejoice  over,"  continues  Mr.  Daniels,  "but  a  thing  to  be 
regretted,  that  so  many  negro  women  have  to  work. 
Turning  now  to  the  kinds  of  work  the  negroes  are  en- 
gaged in,  we  find   the  majority  of  them  engaged  in  the 

'' N.  Y.  Age,  May  25,  1905,  p.  2. 
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meaner  sorts  of  labor,  unskilled  labor  for  the  most  part, 
and  commanding  only  the  pay  of  unskilled  labor.  We 
j5nd  very  few  of  them  in  the  handicrafts  or  the  trades. 
The  problem,  then,  is  not  so  much  to  get  more  work  as 
to  get  better  work."  At  the  same  meeting  the  Rev. 
Henry  J.  Callis,  a  colored  minister,  made  the  statement 
that  today  in  the  city  of  Boston  "  not  a  single  negro 
church  building  is  owned  by  its  congregation.'" 

We  have  the  same  testimony  to  the  condition  of  the 
Boston  negro  as  regards  domestic  service  that  is  so 
abundant  on  the  question  of  his  practical  exclusion 
from  the  trades  and  handicrafts.  The  Bulletin  of  the 
Inter-Municipal  Committee  on  Household  Research  is 
authority  for  the  statement  that  the  Boston  Reform 
League  has  been  unable  to  secure  an  equal  chance  for 
colored  girls  in  obtaining  employment,  and  cannot 
secure  places  for  more  than  half  who  apply.  We  are 
told  that  "  Negroes  who  specialize  in  house-work  dupli- 
cate the  experience  of  a  colored  butler  for  whom  the 
League  tried  for  three  months  to  find  a  place,  but  with- 
out success.  He  was  neat  in  his  person  and  good  look- 
ing, and  was  highly  recommended.  He  stated  that  he 
had  answered,  in  all,  two  hundred  advertisements,  but 
he  was  invariably  refused  the  position  simply  because 
he  was  a  colored  man.  It  is  not  surprising,  therefore, 
that  on  leaving  Boston  to  return  to  New  York,  he  said  : 
'  These  Boston  people  beat  me.  They  will  have  mass- 
meetings  and  raise  money  to  help  Mr.  Washington  edu- 
cate the  "niggers"  down  South,  but  they  will  let  a 
decent  Northerner  starve  before  they  will  give  him  a 
chance  to  earn  an  honest  living  '  ".  ^ 

'New  York  Age,  May  4,  1905.     p.  i. 
•Bulletin.     N.  Y.  City,  Ma}'  1905,  p.  15. 
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Dr.  Will.  N.  DeBerry,  for  five  years  pastor  of  a  colored 
congregational  cluirch  in  Springfield,  Mass.,  has  made 
an  interesting  study  of  the  general  condition  of  his  people 
in  that  city.  I  cannot  go  into  the  details  of  his  report, 
but  he  speaks  in  very  plain  language  of  the  effects  of 
"prejudice  and  ostracism,"  "intense  antipathy,"  and 
kindred  race  feeling.  He  does  not  try  to  minimize  the 
faults  of  the  negro,  but  speaks  frankly  of  "  the  malady 
of  disunion",  "bitter  intolerance  and  strife"  in  their 
religious  bodies,  and  of  "  the  worthless  element,  with 
no  visible  means  of  support  ".  It  is  to  the  economic 
feature  of  his  report  that  I  wish  to  call  your  attention. 
He  found  on  January  i,  1905,  a  negro  population  of 
1253,  with  375  men  and  533  women.  He  enumerates 
the  number  of  these  in  each  occupation,  and  asks  the 
question :  "  Why  is  it  that  eighty-six  per  cent,  of  the 
colored  labor  in  this  city  is  confined  to  the  lower  strata 
of  industry  ?  "  His  answer  is  that  the  large  number  who 
"are  fitted  for  other  occupations  are  debarred  by  pure  race 
prejudice".  "Three  hundred  and  twenty  black  men  out 
of  375  ",  he  continues,  "  are  confined  to  certain  servile 
types  of  employment  in  Springfield,  not  because  they  are 
all  unfit  for  anything  higher,  but  because  race  prejudice 
has  closed  the  door  of  industrial  opportunity  against 
these  men  as  a  class.  But  they  continue  to  knock  daily 
at  this  closed  door,  and  plead  only  for  the  chance  to  fill 
such  places  as  are  open  where  the  service  they  can 
render  is  in  demand."  He  says  they  only  ask  "  that  as 
a  class  they  may  be  emancipated  from  the  merciless 
industrial  ostracism  which  shuts  out  the  capable  and 
worthy  negro  because  God  chose  to  create  him  black." 
..."  That  for  which  they  most  earnestly  plead  at  the 
hands  of  their  more  favored  fellow  citizens  is  merited 
industrial  opportunity."     And    Dr.   DeBerry  says   that 
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his  study  should  be  "of  more  than  local  significance, 
inasmuch  as  the  situation  here  in  Springfield  is  fairly 
typical  of  the  black  man's  condition  throughout  the 
North.'" 

Generally,  throughout  the  North,  as  Dr.  DeBerry  tells 
you,  the  story  is  the  same.  With  variations  of  detail 
we  find  practically  the  same  situation  presented  in  New- 
York,  Chicago,  Boston,  Philadelphia,  Springfield,  and 
sections  of  New  Jersey,  Ohio,  Indiana,  Kansas  and  the 
Northwest.  The  negro  has  lost  ground.  In  a  plea  for 
industrial  education  and  opportunity,  Booker  T.  Wash- 
ington says  :  "  No  one  can  fully  appreciate  what  I  am 
saying  who  has  not  walked  the  streets  of  a  Northern 
city  day  after  day  seeking  employment,  only  to  find 
every  door  closed  against  him  on  account  of  his  color, 
except  in  menial  service."  ^  We  need  hardly  seek  for 
further  cumulative  evidence  on  a  fact  now  admitted  by 
all  save  the  ignorant ;  viz.,  that  in  the  Northern  sec- 
tion of  our  country,  with  all  its  wealth,  with  all  its 
splendid  industrial  achievements,  with  all  its  promise 
to  the  child  of  the  white  man,  the  door  of  economic  op- 
portunity is  closed  before  the  faces  of  the  masses  of  the 
negro  race,  even  though  it  reluctantly  yield  to  the 
knock  of  the  chosen  few. 

There  seem  to  be  two  contributing  causes  to  this  situ- 
ation ;  inefficiency,  unreliability,  and  lack  of  thrift  upon 
the  part  of  the  negro,  and  prejudice  upon  the  part  of 
the  white  man.  I  shall  not  attempt  to  weigh  the  one 
against  the  other,  to  see  where  the  greater  responsibility 
lies.  Upon  the  statements  of  eminent  negro  authorities 
their  people  have  themselves  to  blame  certainly  in  very 

'  Springfield  Weekly  Republican,  Feb.  10,  1905.     lam   indebted   to 
Dr.  DeBerry  for  a  copy  of  his  report. 
■^  Future  of  the  American  negro  ,  p.  76. 
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great  measure.  I  can  hardly  believe  that  any  consider- 
able body  of  laboring  men,  regardless  of  color  or  race, 
anywhere  have  ever  been  successfully  and  permanently 
deprived  of  their  opportunities  by  any  other  body  of 
men,  unless  the  latter  proved  themselves  the  more  com- 
petent to  do  the  work  sought  by  the  two. 

It  would  seem  then  that  it  is  to  the  South  that  the 
negro  masses  must  look  for  their  economic  salvation. 
As  I  have  quoted  Booker  T.  Washington  on  the 
Northern  situation,  I  may  quote  him  now  on  the  South- 
ern. Of  the  latter  he  says  :  "  Whatever  other  sins  the 
South  may  be  called  upon  to  bear,  when  it  comes  to 
business,  pure  and  simple,  it  is  in  the  South  that  the 
negro  is  given  a  man's  chance  in  the  commercial  world. ^ 
Again,  he  says  :  "  It  has  been  my  privilege  to  study  the 
condition  of  my  people  in  nearly  every  part  of  America  ; 
and  I  say,  without  hesitation,  that,  with  some  excep- 
tional cases,  the  negro  is  at  his  best  in  the  Southern 
states."  ^ 

For  some  years  I  have  attempted  to  study  the  social 
and  economic  relations  between  white  and  black  races 
wherever  they  come  in  contact,  but  have  not  amalgam- 
ated,— as  in  this  country,  some  of  the  West  Indies, 
Africa,  and  Australia,  and  I  have  only  to  confirm  Mr. 
Washington's  opinion.  To  me  it  seems  that  the  plain- 
est fact  today  confronting  the  negro  is  that  there  is  but 
one  area  of  any  size  in  the  world  wherein  his  race  may 
obey  the  command  to  eat  its  bread  in  the  sweat  of  its 
face,  side  by  side  with  the  white  man.  That  area  is 
composed  of  the  Southern  United  States.  I  cannot  go 
into  details  and  sift  the  evidence  for  you.  You  may 
find  it  in  the  observations  of  travelers,  distinguished  and 

^  Up  from  slavery,  p.  219-220. 

''■  Future  of  the  American  Negro,  p.  202. 
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obscure,  in  the  writings  of  resident  and  foreign  his- 
torians, economists,  and  sociologists,  in  the  complaints 
of  the  black  man  and  his  friends,  in  the  enactment  of 
laws  and  the  recorded  operations  of  prejudice.  The 
evidence  is  voluminous,  and  it  seems  to  me  conclusive, 
that  only  in  the  land  wherein  for  so  many  years  the 
world  has  been  taught  to  believe  that  ''  the  white  man 
despises  manual  labor,"  may  the  black  man  work  by  his 
side.  Washington  says  that  "  wherever  the  negro  has 
lost  ground  industrially  in  the  South,  it  is  not  because 
there  is  prejudice  against  him  as  a  skilled  labourer  on 
the  part  of  the  native  Southern  white  man."'  This 
absence  of  prejudice  applies  in  the  case  of  the  skilled 
white  Southern  laborer  as  well  as  in  the  case  of  the  em- 
ployer of  such  labor.  This  is  not  difficult  to  account 
for.  Here  is  where  the  negro  profits  by  the  drawing  of 
the  general  Southern  color  line  ;  through  this  and  the 
obliterating  effect  of  generations  of  contact  upon  what 
would  elsewhere  seem  to  be  natural  repugnance  to 
physical  association.  The  white  mason  and  carpenter 
work  side  by  side  with  the  negro  because  they  know 
that  that  line  exists  for  them  just  exactly  as  it  does  for 
the  lawyer  or  doctor.  The  negro  recognizes  that  the 
white  man  is  not  lowered  one  particle  in  the  estimation 
of  the  community  because  of  his  occupation.  Each 
knows  that  the  status  of  the  other  remains  unchanged — 
the  negro  is  still  a  negro,  the  white  man  still  a  white 
man.  In  a  country  where  lines  are  drawn  between 
races  this  has  its  significance  ;  in  one  where  the  line  is 
not  racial,  but  is  drawn  between  occupations,  or  depends 
upon  wealth  or  other  conditions,  it  would  have  no  such 
significance.  Mr.  Bryce  speaks  of  race  feeling  and  the 
*S;mie.     p.  78. 
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drawing  of  the  color  line  in  South  Africa.  He  relates 
the  incident  of  a  white  man  accepting  employment  under 
a  native  of  means,  but  only  on  condition  that  the  latter 
call  him  "  boss ",  This  may  have  been  incompre- 
hensible to  Mr,  Bryce,  but  a  Southern  man  would  have 
known  what  was  going  on  in  the  white  colonist's  mind. 
It  is  my  explanation  over  again.  As  long  as  he  had 
verbal  evidence  that  the  native  negro  still  recognized 
the  racial  difference  between  them,  that  one  was  still 
white  and  the  other  still  black,  he  had  no  objection  to 
the  altered  outward  relation. 

But  while  we  may  be  interested  in  this,  as  in  any 
other  abstract  racial  phenomenon,  for  the  negro  the 
cause  of  the  condition  is  of  less  importance  than  is  the 
duration  of  the  condition  itself.  How  long  will  it  be 
before  the  Northern  attitude  impresses  itself  upon  the 
Southern  racial  industrial  situation,  or  the  Northern 
situation  be  reproduced  in  the  South?  This  is  difficult 
to  answer,  but  we  may  see  two  principal  causes  operat- 
ing in  this  direction.  One  of  these  is  the  general  spread 
of  trade  unions  in  the  South,  the  other  is  an  increasing 
demand  for  better  industrial  service  than  the  South 
hitherto  has  been  satisfied  with  from  the  negro. 

As  to  the  second  of  these  influences  a  discussion  which 
throws  some  light  upon  the  Northern  situation  is  also 
suggestive  of  the  probable  course  of  Southern  people,  if 
they  should  ever  awaken  to  a  realization  of  the  differ- 
ence between  competent  and  incompetent  service. 
Speaking  of  the  disastrous  loss  of  employment  by  the 
Boston  negro,  Mr.  Archibald  H.  Grimke,  of  that  city, 
states  that  it  is  not  due  entirely  to  prejudice,  though  he 
says  that  "all  things  being  equal,  the  average  Northern 
white  man  prefers  to  be  served  by  waiters  of  his  own 
race  and   color."     He  says:  "The  battle   for  employ- 
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ment,  for  bread,  has  gone  against  us  as  a  race  at  these 
three  points  in  the  domestic  and  hotel  service  of  Boston. 
At  one  point  our  service  body  has  been  almost  wiped 
out,  while  in  the  others  we  are  yielding  ground,  and 
have  been  doing  so  for  years,  before  aggressions  of 
white  servant  bodies."  Summing  up  the  various  causes 
behind  this  loss,  he  says  :  "the  colored  coachman  got  a 
black  eye  when  people  began  to  travel  abroad  and  to 
discover  in  England,  for  instance,  how  much  more  an 
English  coachman  knows  about  horses  and  their  care 
than  a  colored  one  in  Boston.  The  English  coachman 
not  only  knows  how  to  sit  on  his  box  and  hold  the 
ribbons  with  style,  but  he  is  a  master  of  horse  lore.  He 
keeps  abreast  with  up-to-date  methods  and  utilities  in 
his  world.  He  is,  in  fact,  a  horse  doctor  of  no  mean 
attainments  and  skill.  He  has  fitted  himself  to  do  his 
work  not  in  one  line  only  but  in  an  all-round  way.  And 
as  the  colored  coachman  was  inferior  to  him  in  this 
respect,  he  had  only  to  come  and  see  and  conquer 
wherever  he  and  his  colored  competitor  engaged  each 
other  in  the  struggle  for  employment,  for  bread.'" 
Among  Southern  men  who  patronize  barber  shops 
there  are  the  fewest  number  who  will  go  to  one  con- 
ducted by  negroes  after  having  once  tried  "  white 
shops  '\  This  is  true  despite  the  deep-rooted  general 
Southern  prejudice  in  favor  of  the  negro  for  all  forms 
of  personal  service.  What  is  true  in  the  case  of  the 
barber  is  likely  to  be  repeated  in  other  lines  of  work, 
more  or  less  associated,  when  Southern  people  begin  to 

^lu  New  York  Age,  October  5,  1905.     p.  3. 

Apropos  of  horses  and  coachmeu,  it  may  be  remarked  that  another 
striking  loss  siiflFered  by  the  negro  is  in  the  almost  total  displacing 
of  the  colored  jockey  by  the  white  within  the  last  twenty  years. 
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learn,  as  the  Northern  did  long  ago,  that  the  negro  is 
not  the  only  race  on  earth  engaged  in  such  occupations. 

The  opposition  of  the  union  is  as  old  as  the  freedom 
of  the  negro,  but  it  is  difficult  to  measure  the  rapidity 
of  its  progress.  Mr.  Washington  declares  that  the 
absence  of  industrial  prejudice  at  the  South  furnishes 
"  the  entering  wedge  for  the  solution  of  the  race  prob- 
lem." "  But  too  often,"  he  says,  "  where  the  white 
mechanic  or  factory  operative  from  the  North  gets  a 
hold  the  trade  union  soon  follows,  and  the  negro  is 
crowded  to  the  wall."'  He  candidly  acknowledges  that 
in  no  part  of  the  South  is  the  negro  "  so  strong  in  the 
matter  of  skilled  labor  as  he  was  twenty  years  ago." 
We  need  not  be  surprised  that  so  farseeing  a  man 
watches  with  what  we  may  well  believe  is  genuine 
apprehension  the  slow  but  steady  encroachment  of 
Northern  white  men  and  foreigners  upon  the  negro's 
ancient  Southern  stronghold.  Nor  to  hear  him  reiter- 
ate, time  and  again,  such  expressions  as  those  in  an 
address  before  the  American  Academy,  in  Philadelphia, 
last  February  :  "  In  many  respects,"  he  said,  "  the  next 
twenty  years  are  going  to  be  the  most  serious  in  the 
history  of  the  race.  W^ithin  this  period  it  will  be 
largely  decided  whether  the  negro  is  going  to  be  able  to 
retain  the  hold  which  he  now  has  upon  the  industries 
of  the  South,  or  whether  his  place  will  be  filled  by 
white  people  from  a  distance."" 

A  few  years  ago  I  happened  to  be  in  the  office  of  a 
leading  contractor  in  my  town  when  he  was  discussing 
the  erection  of  a  local  cold  storage  plant  with  a  repre- 
sentative of  a  Chicago  packing  house.  The  Chicago 
man  broached  the  question  of  the  kind  of  labor  to  be 

1  Future  of  the  American  negro,  p.  79. 

^  Same  language  in  Future  of  the  American  negro,  p.  75. 
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used  on  the  building.  The  contractor  told  him,  as  a 
mere  matter  of  course,  that  it  would  be  negro  labor,  as 
practically  his  entire  force  was  so  constituted.  The 
Chicago  party  said  that  if  this  got  back  home  all  the 
carpenters  they  had  from  Chicago  to  Omaha  would 
strike.  The  contractor  replied  that  we  had  no  labor 
unions,  that  he  employed  whom  he  pleased,  and  that  it 
was  negro  labor  or  nothing.  Suppose  such  a  situation 
should  arise  in  a  Northern  town,  if  indeed  enough 
negro  carpenters  could  be  found  to  make  it  possible. 
The  result  would  be  the  discharge  of  the  colored  car- 
penters. How  long  will  it  be  before  the  same  story 
shall  be  told  in  the  South  ? 

There  are  evidence  that  the  tide  of  industrial  ostra- 
cism of  the  skilled  negro  is  turning  southward.  After 
the  great  fire  in  this  city  two  years  ago,  I  was  some- 
what curious  to  see  the  part  which  the  eighty-odd 
thousand  negroes  in  its  population  would  take,  or  be 
permitted  to  take,  in  its  rebuilding.  During  the  twelve 
months  following  the  fire  I  visited  Baltimore  a  number 
of  times,  and  on  each  occasion  spent  considerable  time 
in  research  work  in  the  burned  district.  I  was  hunting 
for  a  negro  mason,  or  carpenter,  or  plumber, — but  if  he 
was  there,  I  failed  to  discover  him.  And  yet  labor  had 
been  drafted  for  this  emergency  work  from  every  city 
in  the  North  and  East.  I  found  him  only  as  a  hod 
carrier,  or  employed  in  wheeling  away  debris.  In 
Washington  last  March  I  watched  the  erection  of  a 
great  platform  on  the  east  plaza  of  the  Capitol,  with  a 
seating  capacity  of  5000  people.  Upon  it  was  to  stand, 
while  taking  the  oath  of  oflSce,  the  man  who  more  than 
any  other  recent  American  has  been  held  in  the  public 
eye  as  the  exponent  of  the  square  deal, — for  the  negro 
as  well  as  for  the  rest  of  us.     Yet  in   all   that   work   no 
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negro  found  employment,  save  in  some  menial  capacity. 

How  far  this  movement  shall  extend  before  it  is 
arrested,  or  whether  or  not  it  will  ever  be  arrested  at 
all,  are  questions  upon  which  I  shall  not  stop  to  specu- 
late. Perhaps  your  own  conclusions  may  be  aided 
somewhat  by  those  of  the  best  living  authority  on 
American  negro  statistics,  carefully  and  conservatively 
stated  as  they  are,  for  the  decade  ending  with  1900. 
In  stating  the  loss  and  gain  of  the  negro  in  industrial 
pursuits  during  this  period.  Professor  Walter  F.  Will- 
cox  thus  closes  the  account  :  "  He  has  lost  ground  in 
the  South  as  a  whole  in  the  following  skilled  occupa- 
tions :  carpenter,  barber,  tobacco  and  cigar  factory 
operative,  fisherman,  engineer  or  fireman  (not  locomo- 
tive), and  probably  blacksmith.  He  has  lost  ground 
also  in  the  following  industries  in  which  the  degree  of 
skill  implied  seems  somewhat  uncertain  :  laundry  work, 
hackman  or  teamster,  steam  railroad  employee,  house- 
keeper or  steward."  "  The  balance  seems  not  favor- 
able," he  says.  *'  It  suggests  that  in  the  competition 
with  white  labor  to  which  the  negro  is  being  subjected 
he  has  not  quite  held  his  own."  ^ 

If  we  may  predict  with  reasonable  certainty  anything 
whatever  of  the  future  of  the  negro,  it  seems  safe  to  lay 
down  the  elementary  proposition  that  the  home  of 
the  masses  of  the  race  must  remain  in  the  Southern 
states,  and  that  their  destiny  must  be  worked  out  upon 
the  soil.  Their  wisest  leaders  apparently  are  in  accord 
upon  this  point.  Says  Mr.  Washington :  "  More  and 
more  each  year,  I  feel  that  .  .  .  the  salvation  of  my 
race  will  largely  rest  upon  its  ability  and  willingness 
to  secure  and  cultivate  properly  the  soil."  ^ 

'  Census  statistics  of  the   negro,  Yale  Review,  Nov.  1904,  p.  286. 
'Annual  report.  May  30,  1901,  p.  8. 
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The  field  of  the  negro's  activities  thus  becomes 
doubly  circumscribed  and  the  fixing  of  his  hold  upon 
that  field  ceases  longer  to  remain  a  mere  question  of 
expediency  and  wisdom.  It  becomes  a  matter  of  vital 
moment  and  racial  concern.  It  is  here  that  the  masses 
will  have  to  meet  the  crucial  test  of  the  future.  Here, 
in  the  field  that  has  been  the  negro's  for  so  many  genera- 
tions, I  believe  is  to  be  witnessed  some  day  the  ultimate 
economic  struggle  in  America  between  the  negro  and 
the  white  man.  Mr.  Washington  says  that  he  does  not 
believe  that  "  the  masses  of  colored  people  are  yet  fitted  to 
survive  and  prosper  in  the  great  Northern  cities  to 
which  so  many  of  them  are  crowding."  "The  tempta- 
tions are  too  great,"  he  says,  "  and  the  competition 
with  the  foreign  population,  with  which  they  there 
come  in  contact,  is  too  fierce."  '  The  tide  of  immigration 
is  turning  slowly  Southward,  and  in  my  judgment  the 
competition  of  the  cities  of  the  North  is  to  be  repeated 
in  Southern  fields.  Mr.  Washington  sees  this  coming, 
if  I  read  his  words  aright,  for  he  thus  warns  his  people  : 
"  If  we  neglect  to  occupy  the  field  that  is  now  before 
us  in  the  South,  it  will  become  there  as  it  is  in 
the  North — we  will  be  excluded  by  those  who  are 
strangers  to    our  tongue  and  customs."  ^ 

More  than  twenty-five  years  ago  Frederick  Douglass 
took  the  so  called  Kansas  exodus  of  Southern  negroes 
for  the  text  of  an  exultantly  boastful  address  on  the 
dependence  of  the  South  upon  the  negro.  His  words 
and  predictions  are  of  peculiar  interest  now,  as  a  sort  of 
warning  to  sociologists  to  avoid  the  shoals  of  prophecy. 
"  Only  a  few  years  of  non-tillage,"  he  said,  "  would  be 
needed  to  give  the  sunny  and  fruitful  South  to  the  bats 

'Charities,  October  7,  1905,  p.  19. 
^Same,  p.  17. 
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and  owls  of  a  desolate  wilderness.  From  this  con- 
dition, shocking  for  a  Southern  man  to  contemplate,  it 
is  now  seen  that  nothing  less  powerful  than  the  naked 
iron  arm  of  the  negro  can  save  her.  For  him  as  a 
Southern  laborer,  there  is  no  competitor  or  substitute. 
The  thought  of  filling  his  place  by  any  other  variety  of 
the  human  family  will  be  found  delusive  and  utterly 
impracticable.  Neither  Chinaman,  German,  Norwegian, 
nor  Swede  can  drive  him  from  the  sugar  and  cotton 
fields  of  Louisiana  and  Mississippi.  They  would  cer- 
tainly perish  in  the  black  bottoms  of  these  states  if 
they  could  be    induced,   which   they  cannot,  to  try  the 

experiment Hence  it  is  seen  that  the  dependence 

of  the  planters,  land-owners,  and  old  master-class  of  the 
South  upon  the  negro,  however  galling  and  humiliating 
to  Southern  pride  and  power,  is  nearly  complete  and 
perfect.  .  .  .  He  stands  today  the  admitted  author  of 
whatever  prosperity,  beauty,  and  civilization  are  now 
possessed  by  the  South,  and  the  admitted  arbiter  of  her 
destiny."  ' 

About  twelve  years  after  this  dogmatic  proposition 
was  enunciated,  I  had  occasion  to  investigate  the  con- 
dition of  a  few  Italian  families  living  in  my  section  of 
Mississippi.  This  is  a  region  which  for  years  was  con- 
sidered the  negro's  impregnable  stronghold,  the  one 
place,  indeed,  wherein  his  freedom  from  competition 
and  the  white  man's  dependence  upon  him  were  as  ab- 
solute as  Douglass  imagined.  Before  this  my  attention 
had  been  attracted  by  a  reference  of  John  Stuart  Mill 
to  the  achievements  of  the  Italian  metayer.  I  too  wrote 
an  article  and  indulged  in  a  little  prophecy.  As  the 
latter  happens  to  have  been  verified,  I  am  willing  to 
resurrect  it.     It  was  that  within  fifteen  or  twenty  years 

'  Life  and  times,  Hartford,  1881,  pp.  437  and  438.  See  also  below, 
p.  324- 
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we  would  see  the  white  man's  ability  to  more  than  suc- 
cessfully compete  with  the  negro  in  the  latter's  strongest 
field  demonstrated  through  the  medium  of  the  peasant 
farmers  of  Italy.  My  prediction  was  ridiculed  by  news- 
papers, North  and  South,  and  even  many  of  my  friends 
thought  I  was  indulging  in  impossible  theorizings. 
For  Douglass'  idea,  not  mine,  was  the  popular  one.  It 
has  been  the  curse  of  the  South  for  a  hundred  years 
that  her  people  have  clung  tenaciously  and  stubbornly 
to  a  conviction,  never  reasonable  or  well  founded,  that 
negro  labor  was  essential  to  the  cultivation  of  her  soil. 
Douglass  simply  gave  expression  in  offensive  and 
exaggerated  terms  to  a  belief  which  in  its  essentials  had 
for  years  been  a  tenet  of  Southern  political  and  economic 
faith. 

No  wisdom  was  necessary  to  such  a  forecast  as  I  made. 
Common  sense,  an  acquaintance  with  what  the  Italian 
agriculturist  had  accomplished  at  home  under  a  far  less 
favorable  natural  environment,  and  a  long  and  intimate 
familiarity  with  the  negro  farmer, — only  these  were  re- 
quired. No  great  credit  may  be  claimed  for  simply 
pointing  out  the  probable  outcome  of  a  contest  between 
thrift  and  improvidence,  between  steady,  continuous, 
intelligent  labor,  and  the  mere  brute  strength  of  the 
negro's  "  naked  iron  arm  ",  spasmodically  and  shiftlessly 
applied.  Do  not  understand  me  as  suggesting  that  any 
sudden  revolution  in  Southern  agricultural  and  indus- 
trial conditions  is  about  to  take  place.  Thousands,  I 
might  say  hundreds  of  thousands,  of  Southern  white 
men  prefer  the  negro,  under  any  and  all  circumstances, 
to  any  class  of  white  labor.  The  problem  for  the  negro 
is  a  larger  one  than  that ;  it  is  whether  in  the  years  to 
come  he  is  to  acquire  his  share  of  the  soil ;  whether  he 
or  the  white  man  is  to  bring  and  hold  under  the  subjec- 
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tion  of  the  plow  the  millions  of  now  undeveloped  acres 
of  the  South  ;  whether  in  the  progress  of  what  seems 
destined  to  be  one  of  the  greatest  economic  develop- 
ments America  or  the  world  has  seen,  he  is  to  play  the 
part  of  an  active,  forceful,  dominant,  contributing  factor 
and  beneficiary,  or  is  to  be  a  mere  hewer  of  wood  and 
drawer  of  water,  content  with  felling  the  trees  for  others 
to  reap  the  reward.  We  are  now  merely  at  the  insigni- 
ficant beginning  of  a  movement  of  the  years,  the  very 
opening  of  a  struggle  between  white  and  black  in  which 
there  will  be  no  element  of  sentiment,  where  sympathy 
will  have  no  place,  where  the  negro  will  be  called  upon 
to  prove  his  right  to  live,  or  accept  the  consequences  of 
failure, — where  "success"  will  be  "equality's"  one  and 
only  test.  The  contest  will  not  be  in  the  slums  and 
alleys  of  the  city.  It  will  be  fought  out  in  the  open 
field,  under  the  sun  and  upon  the  soil, — where  the  world 
may  look  on. 

It  is  only  in  the  last  few  years  that  we  have  begun  to 
approach  such  questions  as  the  one  before  us  with  a 
determination  to  sift  the  evidence  with  the  sole  object 
of  learning  the  truth.  In  consequence,  as  yet  we  have 
little  comparative  data  at  hand,  and  few  widely  separ- 
ated local  studies,  upon  which  to  base  safe  conclusions. 
We  have  a  great  deal  to  learn  along  this  line,  and  sweep- 
ing generalizations  are  worth  but  little  when  it  comes  to 
testing  the  economic  efficiency  of  a  race.  But  in  the 
light  of  what  we  know  of  the  results  of  competition 
along  industrial  lines,  we  may  be  justified  in  hazarding 
a  few  speculations  as  to  the  outcome  of  such  a  contest 
in  the  field  of  agriculture. 

Prof.  Willcox  properly  says  that  the  most  important 
occupations  for  negroes  are  those  of  "  agricultural 
laborers,  farmers,  planters  and  overseers,  and  laborers 
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not  specified."  These  occupations  "include  two-thirds 
of  all  the  negro  breadwinners."  Some  light  is  thrown 
npon  the  matter  of  competition  along  these  lines  by 
Prof.  Willcox's  statement  that  the  Southern  negroes  so 
occupied  "increased  between  1890  and  1900  by  30.4  per 
cent,  the  Southern  whites  in  the  same  occupations  in- 
creasing in  the  same  period  by  43.5  per  cent.  As  a 
result,  the  non-Caucasians  constituted  in  1890  44.4  per 
cent  of  the  population  in  these  classes,  while  in  1900 
they  constituted  42.0  per  cent."^  While  such  figures 
would  seem  to  indicate  that  already  the  white  agri- 
culturist is  gaining  on  the  negro  numerically,  they 
furnish  no  warrant  for  assuming  that  the  negro's  posi- 
tion is  thereby  necessarily  seriously  threatened.  They 
tell  us  nothing  of  the  comparative  efficiency  of  the  two 
classes, — one  of  the  most  important  tests  by  which  to 
measure  the  probable  outcome  of  competition. 

The  President  of  the  Mississippi  Agricultural  and 
Mechanical  College  has  contributed  something  toward 
assisting  us  in  forming  an  opinion  on  this  matter  of 
efficiency  in  a  study  of  conditions  in  several  Mississippi 
counties.  "  Lowndes  county,  with  three  negroes  to  one 
white  man,  having  21,972  blacks  and  7121  whites,  re- 
quires 3.15  acres  to  make  a  bale  of  cotton,  while  Jones 
county,  with  three  whites  to  one  negro,  having  13,156 
whites  and  4670  blacks,  requires  1.98  acres  to  make  a 
bale.  The  farm  lands  of  Jones  county  are  valued,  as 
found  in  the  census  reports,  at  $2.85  an  acre,  and  the 
farm  lands  of  Lowndes  county  are  valued  at  $9.83  an 
acre.  Yet  the  poor  lands  of  Jones  county,  under  intelli- 
gent cultivation,  produced  nearly  twice  as  much  per 
acre  as  the  rich  lands  of  Lowndes  county  when  culti- 
vated mostly  by  negroes.  Noxubee  county,  with  more 
'  Census  statistics  of  the  negro,  Yale  Review,  Nov.,  1904,  p.  283. 


268  American  Economic  Association 

tlian  five  blacks  to  one  white,  having  26,146  blacks  and 
4699  whites,  requires  3.50  acres  to  make  a  bale  of  cotton, 
while  Union  county,  with  three  whites  to  one  black, 
having  12,380  whites  and  4142  blacks,  requires  only 
2.56  acres  to  make  a  bale.  The  farm  lands  of  Noxubee 
county  are  valued  at  $y.i2  and  the  lands  of  Union  are 
valued  at  $4.81.  Hinds  county,  with  three  negroes  to 
one  white  man,  having  39,521  blacks  and  13,037  whites, 
requires  2.50  acres  to  make  a  bale,  while  Perry  county, 
with  more  than  two  whites  to  one  negro,  requires  only 
1,96  acres  to  make  a  bale.  The  farm  lands  of  Hinds 
are  valued  at  three  times  as  much  as  are  those  of  Perry. 
In  the  counties  of  Leflore,  Bolivar,  and  Washington, 
where  they  have  about  eight  negroes  to  one  white  man, 
but  almost  without  exception  the  negroes  are  under 
white  managers,  they  make  one  bale  to  every  acre  and 
a  half,  while  in  Lowndes,  Noxubee,  and  Monroe,  where 
not  many  white  managers  are  employed,  they  make  on 
an  average  about  one  bale  to  three  acres.  While  this 
difference  is  partly  caused  by  a  difference  in  the  fertility 
of  the  two  groups  of  three  counties,  yet  the  principal 
reason  is  due  to  the  superior  intelligence  used  in  the 
management  of  the  first  group.  This  is  proved  by  the 
fact  that  in  every  comparison  made  between  a  white 
county  and  a  black  one  the  black  was  the  most  fertile, 
yet  the  white  was  nearly  twice  as  productive,'" 

The  necessity  and  effect  of  some  form  of  white  super- 
vision of  negro  farm  labor,  as  alluded  to  by  President 
Hardy,  are  now  recognized  throughout  the  South, 
wherever  such  labor  receives  from  white  merchants  or 
planters  advances  of  cash  or  supplies.  Many  thousands 
of    negroes    who    appear  in    a  census    enumeration    as 

'  Prof.  J.  C.  Hardy  in  The  Soulh's  supremacy  in  colion  growing,  p. 
9,  Mfrs.  Rec.  Pub.  Co.,  BiUiiuore  Md. 
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"  farmers  "  really  work  under  the  constant  and  im- 
mediate supervision  of  a  plantation  owner  or  manager. 
Thousands  of  others,  similarly  enumerated,  are  under 
either  the  general  and  occasional  supervision  of  a 
"  riding  boss  "  or  some  other  form  of  crop  inspection. 
A  number  of  years  of  observation,  and  a  correspondence 
covering  the  entire  cotton  belt,  satisfy  me  that  such 
supervision  is  steadily  becoming  more  generally 
recognized  as  a  necessary  incident  to  the  business  of 
advancing  to,  or  operating  with,  negro  labor.  Mr. 
Kelsey,  in  his  very  valuable  monographs  thus  alludes  to 
this  system  :  "  The  landlords  and  the  advancers  have 
found  it  necessary  to  spend  a  large  part  of  their  time 
personally,  or  through  agents  called  '  riders ',  going 
about  the  plantations  to  see  that  the  crops  are  culti- 
vated. The  negro  knows  how  to  raise  cotton,  but  he 
may  forget  to  plow,  chop,  or  some  other  such  trifle, 
unless  reminded  of  the  necessity."  '  I  recently  asked 
a  friend  who  has  lately  begun  to  introduce  Italians  on 
his  plantation,  in  what  particular  respect  he  most  pre- 
ferred them  to  negro  labor.  His  reply  was  :  "  I  don't 
have  to  spend  my  life  in  trying  to  make  them  work. 
After  the  first  year  I  don't  even  have  to  show  them 
what  to  do." 

As  in  this  paper  it  is  the  white  immigrant,  and  more 
particularly  the  Italian,  whom  I  have  in  mind  as  the 
probable  competitor  of  the  Southern  negro,  I  have  been 
to  considerable  pains  in  personally  investigating  the 
efficiency  and  general  economic  condition  of  the  largest 
group  of  cotton  growing  Italians  which  I  have  been  able 
to  discover.  This  probably  is  the  most  important  ex- 
periment of  its  kind  in  the  South, — for  the  reason  that 
it  is  not    only   the   largest    but    also    the   oldest, — and, 

'  The  negro  farmer,  p.  30. 
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further,  because  it  has  been  the  subject  of  a  great  deal 
of  discussion.  Repeatedly  it  has  been  pronounced  a 
failure  by  men  and  writers  who  could  have  had  no  first- 
hand information  concerning  it.  I  have  reference  to 
the  colony  at  Sunny  Side,  Chicot  County,  Arkansas, — 
on  the  Mississippi  river,  between  Memphis  and  Vicks- 
burg,  and  nearly  opposite  Greenville,  Mississippi. 

I  need  not  go  into  the  details  of  the  early  history  of 
this  experiment.  It  is  enough  to  say  that  it  had  its 
inception  in  a  plan  of  the  late  Austin  Corbin,  of  New 
York,  to  sell  to  Italians  a  large  body  of  cotton  land  in 
Arkansas.  Through  no  fault  of  Mr.  Corbin's  the 
Italians  sent  over  as  purchasers  consisted  of  families 
representing  a  number  of  heterogeneous  occupations, 
instead  of  being  taken  solely   from  the    farming  class. 

If  I  were  to  attempt  to  make  a  cotton  crop  in  Missis- 
sippi with  a  lot  of  negro  oyster  shuckers  gathered  along 
the  Maryland  and  Virginia  coasts,  failure  would  be 
stamped  upon  the  experiment  before  it  was  forty-eight 
hours  old.  Italian  fruit  vendors,  cobblers,  and  organ 
grinders  are  no  more  farmers  than  are  negro  oyster 
shuckers.  There  may  have  been  incidental  faults  of 
management  also,  but  they  do  not  concern  us.  Mr. 
Corbin  died,  and  his  experiment  was  pronounced  a 
failure.  One  more  prop  had  been  placed  behind  the 
wall  of  the  American  superstition  of  the  eternal  and 
necessary  conjunction  of  a  negro  and  a  mule  for  the 
production  of  a  bale  of  cotton. 

Of  those  families  who  left,  some  went  in  one  direction, 
some  in  another.  A  number  of  them  settled  about 
seventy  miles  from  Fort  Smith,  Ark.,  and  founded 
what  is  now  the  flourishing  and  growing  colony  of 
Tontitown.  In  1898  a  business  arrangement  was 
entered  into  between  the  Sunnny    Side  Company  and 
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Messrs.  O.  B.  Crittenden  &  Co.,  cotton  factors,  of 
Greenville,  Miss.,  and  the  active  management  of  the 
property  passed  into  the  control  of  experienced  resident 
cotton  planters.  These  gentlemen  were  business  men, 
pure  and  simple,  and  with  them  the  whole  matter  was 
and  is  solely  a  business  proposition.  They  knew  nothing 
of  the  Italian  and  cared  nothing,  from  any  sentimental 
or  altruistic  standpoint.  They  were  not  engaged  in  an 
attempt  either  to  solve  the  problem  of  the  distribution 
of  our  foreign  immigration,  or  to  relieve  the  congestion 
of  New  York  tenement  districts.  I  doubt  if  any  mem- 
ber of  the  firm  had  ever  read  "  How  the  other  half 
lives."  On  the  other  hand,  they  did  know  a  great  deal 
about  the  plantation  negro.  But  neither  were  they 
engaged  in  any  philanthropic  experiment  in  this  line. 
They  simply  took  the  two  as  they  found  them,  without 
favor  or  prejudice  on  either  side, — save  some  misgivings 
as  to  the  remnant  of  Mr.  Corbin's  "  Italian  experi- 
ment." 

The  number  of  Italian  squads  in  1898  was  38,  with 
200  working  hands,  cultivating  1200  acres  of  cotton. 
Of  negro  squads  there  were  203,  with  600  working 
hands,  cultivating  2600  acres  of  cotton.  At  the  end  of 
1905,  after  eight  years,  there  are  on  the  property  107 
Italian  squads,  with  500  working  hands,  and  38  negro 
families,  with  175  working  hands, — an  increase  of  69 
squads  and  300  hands  for  the  Italians, — a  decrease  of 
165  squads  and  425  hands  for  the  negro.  The  total 
cotton  acreage  has  increased  to  3900,  of  which  the 
Italians  are  cultivating  3000  acres  and  the  negroes  900. 
This  bare  statement  of  numerical  loss  and  gain  is  of 
itself  pregnant  with  meaning.  It  becomes  doubly  sig- 
nificant when  we  analyze  the  operations  of  the  period 
under  investigation.      Beyond   the  number  of  families, 
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hands,  and  acreage,  the  details  for  1898  are  not  available. 
As  the  current  year's  business  is  not  yet  closed,  I  shall 
eliminate  it  also.  This  gives  us  a  six  year  period  for 
a  comparative  exhibit  of  the  two  classes  of  labor,  work- 
ing literally  side  by  side,  their  land  indiscriminately 
allotted,  each  on  the  same  tenure,  each  under  the  same 
conditions  of  soil,  climate,  and  management.  I  shall 
confine  this  exhibit  to  the  salient  features  of  the  opera- 
tions. These  are  the  number  of  families  and  hands, 
cotton  acreage  and  production,  and  value  per  hand.  I 
shall  consider  only  the  cash  commodities  of  cotton  and 
seed,  and  shall  reduce  the  figures  to  annual  averages.' 

This  gives  us  the  following  results  :  Average  number 
of  squads :  Italians  52,  negroes  167  ;  average  number  of 
working  hands, — Italians  269,  negroes  433  ;  average 
number  of  acres  per  working  hand, — Italians,  6.2, 
negroes  5.1  ;  average  pounds  of  lint  per  hand,  —  Italians 
2584,  negroes  1174;  average  pounds  of  lint  per  acre, 
Italians  403,  negroes  233  ;  average  cash  product  value 
per  hand,  (cotton  and  seed), — Italians  $277.36  negroes 
$128.47;  average  cash  product  value  per  acre, — Italians 
$44.77,  negroes  $26.36.  Thus  the  Italian  is  seen  to 
have  produced  more  lint  per  hand,  by  1410  pounds,  or 
120.1^,  and  to  have  exceeded  the  negro's  yield  per 
acre  by  170  pounds,  or  72.9%.  The  difference  in  money 
value  in  favor  of  the  Italian  was  $148.89  per  hand,  or 
115.8%,  and  $18.41  per  acre,  or  69.8^. 

It  is  apparent   that  in   the  matter  of  the  showing  of 

'  For  the  privilege  of  securing  this  and  other  data  concerning  the 
operalioi  s  of  this  property,  I  am  greatly  indebted  to  Messrs.  O.  B. 
Crittenden  &  Co.,  of  Greenville,  Miss.  My  thanks  are  also  due  Mr. 
J.  B.  Ray,  bookkeeper,  and  Mr.  Shelby  Wright,  manager,  Sunny 
Side,  Ark.,  and  to  my  partner,  Mr.  Julian  H.  Fort,  Dunleith,  Miss- 
Without  their  generous  co-operation  this  study  could  not  have  been 
made. 
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production  per  hand,  the  Italian  had  tlie  advantage  of 
the  negro  by  reason  of  the  fact  that  his  average  exhibit 
is  for  a  smaller  number  of  hands.  But  he  worked  6.2 
acres  per  hand  as  against  5.1  acres  for  the  negro,  and 
produced  170  pounds  more  lint  per  acre.  It  must  also 
be  borne  in  mind  that  the  negro  was  cultivating  a  crop 
with  which  his  race  has  been  familiar  for  generations, 
while  the  Italian  had  never  seen  a  stalk  of  cotton  before 
coming  to  America  only  a  few  years  ago.  Until  shown, 
they  did  not  even  know  the  difference  between  the  plant 
they  were  to  save  and  the  weeds  they  were  to  cut  out  in 
the  process  of  cultivation.  But  notwithstanding  the 
difference  between  the  two  in  point  of  efficiency,  a  dif- 
ference which  is  no  longer  a  matter  of  controversy 
where  the  two  are  practically  known,  the  vital  differ- 
ence is  to  be  found  in  the  story  which  each  has  to  tell 
from  year  to  year  and  season  to  season.  To  state  it 
bluntly  and  coldly,  it  is  for  the  negro  a  recital  of  condi- 
tions as  old  as  his  freedom  :  too  much  time  spent  out  of 
his  crop,  and  away  from  his  work  ;  too  much  waiting 
for  the  weather  to  improve  ;  too  much  putting  off  to  a 
more  convenient  season  ;  a  too  constant  and  too  success- 
ful besieging  of  those  in  authority  for  money  accomoda- 
tions and  supplies ;  too  little  reckoning  against  the 
future  day  of  settlement;  too  much  "leaning  on  the 
Lord,"  and  too  little  upon  himself,  in  things  not  spirit- 
ual ;  too  much  living  for  today  and  not  enough  for  to- 
morrow. With  the  Italian  it  seems  to  be  simply  a  grim 
determination  to  have  more  at  the  end  of  this  year  than 
he  had  at  the  end  of  last, — regardless  of  weather  or 
price ;  to  wrest  from  every  square  foot  of  the  soil  he 
rents  all  that  nature  can  be  forced  to  yield  ;  to  get  a 
visible,  tangible  return  for  every  dime  and  hour  he 
spends ;  to  live  on  less  than  he  makes,  whether  the 
18 
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latter  be  much  or  little  ;  to  hire  nothing  done  that  he 
can  do  himself ;  to  keep  the  future  ever  in  mind,  and  to 
lay  by  a  store  against  age  and  a  rainy  day. 

Let  a  few  typical  accounts  speak  for  themselves.  A 
negro  with  three  grown  working  hands  in  his  family 
cultivates  19  acres  and  has  an  account  of  $750.58.  He 
makes  $506.80  worth  of  cotton  and  seed,  and  owes  a 
balance  of  $243.78.  He  made  only  230  pounds  of  lint 
per  acre,  or  1460  per  hand,  but  even  this  would  have 
left  him  in  fair  shape  but  for  his  account  for  supplies 
and  extra  work  in  his  crop.  These  items  alone 
amounted  to  $11.98  per  acre,  or  $75.96  per  hand.  On 
the  other  side  of  a  "  turn  row  "  we  have  an  Italian  with 
three  working  hands,  two  grown  and  one  a  child,  work- 
ing 20  acres.  They  owe  a  balance  of  $139.00  for  trans- 
portation from  Italy,  and  their  total  account  for  the 
year  is  $394.54.  Of  this  they  owe  not  one  cent  for  help 
in  their  crop,  and  their  supply  bill  is  $'^.1']  per  acre,  or 
$21.14  per  hand.  Tliey  make  $804.25  worth  of  cotton 
and  seed,  and  have  a  cash  balance  of  $409.71.  The 
essential  difference,  I  believe,  lies  in  their  accounts. 
They  will  not  hire  work  done  for  them  where  they  can 
possibly  avoid  it,  but  wlien  it  does  become  necessary, 
they  will  exert  every  effort  to  make  enough  themselves 
by  outside  work  at  convenient  times  to  offset  what  they 
hire. 

Take  the  account  of  a  negro  who  paid  his  current 
debts  and  had  a  balance.  He  had  three  grown  hands, 
cultivated  25  acres,  and  made  $730.20  worth  of  cotton 
and  seed.  His  account  was  $671.26,  leaving  him  a 
balance  of  $58.94  above  his  account.  His  supply  bill 
amounted  to  $13.12  per  acre  and  $109.37  P^^  hand.  His 
yield  of  lint  was  253  pounds  per  acre  and  2106  pounds 
per  hand. 
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Nearby  an  Italian  with  four  grown  hands  and  two 
children  demonstrated  the  possibilities  of  "intensive 
farming"  on  alluvial  land  by  working  only  20  acres 
with  his  extra  large  force.  He  produced  685  pounds  of 
lint  per  acre,  while  his  yield  per  hand  was  only  2283 
pounds, — but  little  more  than  that  of  the  last  mentioned 
negro.  His  account  was  $543.35,  and  his  crop  brought 
$1596.00,  leaving  a  balance  of  $1142.65.  In  contrast 
to  this  we  have  another  group  of  Italians,  with  the  same 
force  as  the  one  just  mentioned,  four  grown  hands  and 
two  children,  working  more  than  twice  as  much  land. 
They  had  43  acres,  and  made  437  pounds  of  lint  per 
acre,  and  3135  pounds  per  hand.  This  squad  has  been 
on  the  place  several  years,  and  is  reputed  to  have 
accumulated  more  than  $15,000.00  in  cash.  It  goes 
without  saying  that  they  owed  no  supply  account. 
Their  other  account,  rent,  ginning,  etc.,  amounted  to 
$426,66.  Their  crop  brought  $2172.10,  leaving  a  net 
balance  of  $1745,44. 

The  first  of  these  two  squads  illustrates  what  may 
develope  into  a  tendency  of  considerable  sociological  im- 
portance. This  is  the  withdrawing  of  their  women  and 
children  from  regular  field  labor  as  soon  as  the  step  is 
warranted  by  an  improved  economic  condition.  Here 
and  there  this  is  being  done,  though  in  no  case  until 
the  stage  in  which  their  labor  is  necessary  has  been 
passed.  It  is  frequently  true  that  although  women  and 
children  are  included  in  the  statement  of  working  hands, 
they  merely  assist  at  intervals,  according  to  the  neces- 
sities of  the  crop.  Any  forecast  here  would  be  gratuitous, 
but  it  is  not  unlikely  that  after  a  single  decade  any 
large  group  of  Italian  agriculturists  would  make  a  much 
better  showing  in  this  regard  than  either  the  negro 
farmer  or  the  Southern  white  mill  operative.     No  large 
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class  of  our  population  can  make  substantial  social 
progress  as  long  as  its  women  and  children  are  com- 
pelled to  play  the  role  of  breadwinners  in  the  field  of 
manual  labor,  I  have  seen  Italian  families  disembark 
in  my  town  from  New  Orleans  fruit  luggers,  and  within 
ten  to  fifteen  years  pass  through  all  the  gradations  of 
peddlers,  oyster  dealers,  and  restaurant  keepers,  and 
finally  emerge  as  prosperous  merchants  and  property 
holders.  In  every  instance  the  women  did  their  share 
of  the  drudgery  as  long  as  it  was  necessary,  but 
eventually  became  only  the  mistresses  of  their  homes. 
The  point  of  the  matter  is  that  there  is  not  one  Italian 
fruit  vendor  in  the  town  who  is  not  today  striving  to 
emulate  the  successful  examples  of  his  fellows.  I  do 
not  believe  the  Italian  agriculturist  is  different  in  this 
respect  from  his  urban  brother. 

To  again  glance  at  their  accounts.  Here  is  an  Italian 
who  worked  19^  acres  with  two  grown  hands  and  two 
children.  He  has  practically  the  same  acreage  and 
force  as  that  of  the  negro  first  mentioned  above.  The 
negro  had  three  grown  hands,  and  19  acres.  The 
difference  between  the  results  of  the  year's  work  for 
the  two  was  due  more,  probably,  to  the  fact  that  the 
Italian  contracted  no  supply  account  than  to  their 
respective  crops.  The  Italian  made  488  pounds  of  lint 
per  acre,  which  was  more  than  double  the  negro's  yield. 
But  his  1586  pounds  per  hand  was  only  126  pounds 
more  than  the  negro's  1460.  But  the  negro's  account 
for  supplies  and  extra  work  amounted  to  I75.96  per 
working  hand,  while  the  Italian  has  no  such  account  at 
all.  The  Italian's  account,  all  told,  rent,  etc.,  was  only 
$216.81, — while  his  crop  brought  $1,096.15.  He  thus 
had  a  net  balance  of  $879.34. 

I  believe  the  difference  is  to  be  found  in  their  accounts 
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as  well  as  in  the  character  of  their  work.  Of  course, 
with  a  greater  production  there  is  room  for  heavier  ac- 
counts, if  the  tenant  sees  fit  to  gratify  his  wishes.  But 
I  know  it  to  be  a  fact  that  even  with  his  present  degree 
of  efficiency,  the  negro  could  very  greatly  improve  his 
condition  if  he  would  constantly  try  to  keep  his  account 
down  as  the  Italian  does,  instead  of  continually  seeking 
to  gratify  his  wishes  and  whims  with  a  blindly  fatalistic 
disregard  of  the  future.  In  a  plantation  experience  of 
more  than  twelve  years,  during  which  time  I  have  been 
a  close  observer  of  the  economic  life  of  the  plantation 
negro,  I  have  not  known  one  to  anticipate  the  future 
by  investing  the  earnings  of  one  year  in  supplies  for 
the  next.  On  the  contrary,  I  have  personally  known 
scores  of  them  to  fritter  away  thousands  of  dollars  paid 
them  in  cash  balances,  in  ways  that  would  be  absolutely 
beyond  discovery.  I  have  seen  a  man  and  his  wife 
leave  a  plantation  office  in  the  morning  with  $150  in 
cash,  spend  the  day  in  town,  and  return  in  the  evening 
with  no  money,  and  practically  nothing  to  show  for  it. 
I  have  also  known  them,  time  and  again,  to  leave 
money  to  their  credit  on  the  plantation  books,  and  ab- 
solutely insist  on  buying  their  supplies  on  credit,  and 
at  time  prices.  We  have  such  accounts  on  our  books 
today,  notwithstanding  that  we  repeatedly  attempt  to 
show  them  the  folly  of  such  methods,  and  try  to  induce 
them  to  use  their  money  in  a  businesslike  way.  The  idea 
seems  to  be  that  the  money  from  a  crop  already  gathered 
is  theirs,  to  spend  as  fancy  suggests,  while  the  crop  to 
be  made  must  take  care  of  itself,  or  be  taken  care  of  by 
the  "  white  folks  ".  This  sounds  ridiculous,  and  is 
ridiculous, — but  it  is  also  none  the  less  true.  The 
money  thus  thrown  away  by  the  negro  the  Italians  put 
to   cold-blooded    business    uses.      They    will    take  ad- 
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vantag-e  of  a  discount  offered  on  a  ^150  purchase  of 
supplies,  and  I  have  known  instances  of  their  offering 
to  pay  land  rent  a  year  in  advance  for  a  similar  con- 
sideration. 

It  is  a  knowledge  of  such  facts  as  these,  and  a 
familiarity  with  the  "  average  traits  "  of  the  negro  agri- 
culturist, which  cause  me  to  believe  that  from  the 
negro's  standpoint  the  problem  is  much  graver  and 
more  difficult  than  one  of  mere  efficiency  alone.  Prof. 
H.  T.  Kealing,  himself  of  the  race,  thus  speaks  of  the 
negro's  "  improvidence  and  extravagance  "  :  "  He  will 
drop  the  most  important  job  to  go  on  an  excursion  or 
parade  with  his  lodge.  He  spends  large  sums  on  ex- 
pensive clothing  and  luxuries,  while  going  without 
things  necessary  to  a  real  home.  He  will  cheerfully 
eat  fat  bacon  and  '  pone  '  cornbread  all  the  week  in 
order  to  indulge  in  unlimited  soda-water,  melon,  and 
fish  at  the  end.  In  the  cities  he  is  oftener  seen  dealing 
with  the  pawn-broker  than  the  banker.  His  house, 
when  furnished  at  all,  is  better  furnished  than  that  of  a 
white  man  of  equal  earning  power,  but  it  is  on  the  in- 
stallment plan.  He  is  loath  to  buy  a  house,  because 
he  has  no  taste  for  responsibility  nor  faith  in  himself 
to  manage  large  concerns  ;  but  organs,  pianos,  clocks, 
sewing-machines,  and  parlor  suites,  on  time,  have  no 
terrors  for  him.'" 

I  can  bear  witness  to  the  accuracy  of  this  picture. 
We  have  to  post  plantations  against  various  kinds  of 
itinerant  "  agents,"  or  be  harassed  at  the  end  of  each 
year  by  the  efforts  of  foreign  concerns,  generally  in  the 
middle- Western  States,  to  force  money  out  of  our  negroes 
for  every  imaginable  article  peculiar  to  such  commerce. 
These  things  range  from  gaudily  illustrated  "  family 
'The  negro  problem,  p.  176. 
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Bibles"  to  "sure  cures  "  for  rheumatism,  and  nostrums 
guaranteed  to  straighten  the  hair  and  bleach  the  skin. 
Western  mail  order  houses  also  do  a  heavy  C.O.D. 
business  in  this  territory,  largely  in  pistols,  sewing- 
machines,  and  medicines.  Meanwhile,  throughout  the 
year,  the  Italian  peddler  drives  through  the  country  in 
a  covered  wagon,  and  exchanges  with  the  negro  the 
"soda  pop",  sausage,  fish,  et  cetera,  mentioned  by  Mr. 
Kealing,  for  the  few  stray  dimes  that  chance  to  remain 
on  hand  from  the  last  trip  to  town. 

We  need  not  multiply  accounts  for  the  mere  purpose 
of  comparison.     The  general  results  possess  a  meaning 
sufficiently  significant.     Of  the  no  Italian  squads  who 
started  to  work  at  the   beginning  of    the  current  year, 
44  were    new  arrivals.     Yet  of  the  total    number,  65 
squads,  or  59%  had   no  supply  accounts    during   1905. 
That  is  to  say,  practically  all  who  were  on  the  place  last 
year  were  in  a  condition  of  independence  this  year.     Of 
the  61  negro  families  who  began    to    make  crops  this 
year  only  2,  or  3.2^    of  the    whole,   are  independent. 
Tliis  situation  may  be  understood  when  we  know  that 
back  of  it  lies  the  fact  that  to  the  66  Italian  families  in 
1904  cash  balances  above  accounts   were  paid   in   the 
sum  of  ^38,764.58,  an    average  of    ^587.35  per  squad. 
Of    the    no  negro    families  in    1904    two    drew    total 
balances  of  $480.50,  while  the  firm  had    on    its  books 
at  the  end  of  the  year  the  sum   of  $6456.20  in  negro 
balances   due.     (I    have  a  friend,  operating  on  a  much 
smaller  scale,  who  last  year  charged  off  to  profit  and 
and  loss  $4300  due  him  by  the  negroes  on  his  place.) 

Take  another  illustration  of  what  these  operations 
have  meant  for  the  two  races  :  There  are  107  Italian 
squads  at  the  end  of  1905.  Of  these  104  own  123  head 
of  work  stock,  and  other  live  stock,  such  as  cattle,  sheep 
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and  hogs,  to  the  total  value  of  $23,400.00.  Only  three 
squads  own  no  stock.  Of  the  38  negro  squads  21  own 
work  and  live  stock  to  the  total  value  of  $3360.00,  and 
17  own  no  stock.  This  indicates  a  failure  to  improve 
their  condition  upon  the  part  of  the  negroes  as  a  whole, 
and  a  grossly  unequal  distribution  of  property  as  well. 
Of  107  Italians  but  2.8^  have  no  share  in  the  general 
wealth  ;  of  38  negroes  44.7%  have  no  such  share. 

Further  testimony  to  the  prosperity  of  the  Italian  in 
his  new  environment  is  hardly  necessary.  I  may  only 
add  that  the  best  evidence  of  their  satisfied  estate  is  the 
fact  that  each  year  some  of  them  furnish  transportation 
for  friends  or  relatives  at  home.  But  wherein  lies  the 
advantage  to  the  landowner  over  the  negro  tenant 
system?  This  question  is  pertinent,  for  in  its  ultimate 
answer  will  be  found  the  key  to  the  attitude  of  the  em- 
ployer of  agricultural  labor  toward  the  question  of 
foreign  immigration  to  the  Southern  States.  Without 
touching  the  broader  aspect  of  the  question — the  ad- 
vantage to  the  general  welfare  of  efficient  over  ineffi- 
cient labor — I  would  answer  specifically  by  suggesting 
three  points  of  superiority  for  the  Italian  :  First,  I  would 
put  a  permanent  and  assured  tenantry  ;  Secondly, 
thorough  and  careful  cultivation  of  the  soil,  without  the 
necessity  for  an  almost  paternalistic  supervision  of  the 
labor  ;  Thirdly,  following  as  a  natural  sequence  to  the 
other  two. — greater  safety  and  larger  freedom  from 
losses  in  furnishing,  and,  ultimately,  the  employing  of 
a  smaller  operating  capital. 

As  a  cotton  planter,  the  greatest  fault  I  find  with 
negro  labor  is  not  its  improvidence  or  shiftlessness. 
Certainly  these  are  a  source  of  annoyance  to  the  planter, 
but  they  much  more  vitally  concern  the  negro  himself. 
They  constitute  the  handicap  which,  unless  removed, 
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will  cause  him  to  lose  the  race  to  the  foreigner.  But 
the  planter's  greatest  trouble  arises  out  of  the  negro's 
unreliability, — the  fact  that  he  cannot  be  depended  on 
to  be  governed  by  considerations  of  self-interest ;  that 
he  changes  his  habitation  in  response  to  the  most  trifl- 
ing and  whimsical  suggestions,  and  frequently  for  no 
reason  at  all  ;  that  out  of  any  group  of  plantation 
families  we  never  know  toward  the  close  of  one  year 
upon  how  many  we  may  depend  for  the  next — regard- 
less of  what  they  tell  us, — nor  how  many  will  carry 
through  a  crop  after  they  have  contracted  to  do  so. 

Here  again  we  may  draw  on  Sunny  Side  for  an  in- 
structive comparison:  no  Italian  squads  began  crops 
in  1905,  and  107  carried  them  through.  One  left  be- 
cause of  sickness,  one  ran  off,  and  one  was  made  to  leave. 
Sixty-one  negro  squads  began  the  year,  and  38  went 
through  ;  17  "  turned  back  "  their  crops,  and  six  ran  off. 
Of  the  Italians  97.2%  stayed  through  the  year;  of  the 
negroes,  62. 2  fo.  Whereas  with  the  negro  we  have  the 
constant  difficulty  I  have  mentioned,  of  not  knowing 
with  certainty  at  the  end  of  one  year  whose  places  will 
have  to  be  filled  for  another,  with  the  Italians  the 
reverse  is  true.  They  come  up  of  their  own  volition 
during  August  and  September  and  arrange  their  affairs 
for  the  following  season.  And  so  quickly  do  they  be- 
come wedded  to  a  particular  allotment  of  land  they  are 
rarely  willing  to  change.  When  they  do,  it  must  be 
clearly  to  their  interest  to  make  the  move.  A  few  have 
returned  to  Italy,  but  a  year  before  their  departure  they 
arranged  to  have  their  land  taken  by  some  relative,  and 
thus  retained  it  in  the  famih'.  The  opportunity  which 
the  negro  yearly  casts  to  the  winds  of  improvidence  the 
Italian  embraces  as  something  too  valuable  to  fritter 
away.     There  is  nothing  new  about  any  of  these  traits. 
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This  Italian  group  has  been  built  u]d  largely  through 
additions  brought  over  b)'  those  on  the  ground,  from 
year  to  year.  Possibly  they  may  be  above  the  average 
of  their  class,  but  I  have  no  reason  to  think  so.  Cer- 
tainly these  negroes  are  not  below  the  average  of  theirs. 
The  statement  of  the  characteristics  exhibited  by  these 
Italians  might  be  received  with  incredulity  by  a  man 
accustomed  all  his  life  to  negro  labor.  But  this  would 
be  due  to  ignorance  on  his  part.  They  are  as  old  as  the 
metayers  of  Lombardy,  Piedmont,  and  Tuscany  them- 
selves,— those  frugal  and  industrious  peasants  who 
made  the  valley  of  the  Arno  one  of  the  garden  spots  of 
the  world.  I  wish  I  could  give  you  a  description  of 
these  people  at  home, — as  quoted  by  John  Stuart  Mill 
from  Arthur  Young,  Chateauvieux,  and  Sismondi.  I 
commend  the  chapter  on  metayers  in  Mill's  first  volume 
to  anyone  interested  in  the  subject  we  are  discussing. 
But  perhaps  a  more  modern  picture  may  serve  our  pur- 
pose, especially  as  it  is  by  a  practical  cotton  planter, 
who  recently  went  from  Mississippi  to  Italy  to  study  at 
first  hand  its  peasant  population.  Mr.  Charles  Scott,  of 
Rosedale,  Mississippi,  says :  "  I  visited  some  of  these 
people  in  their  homes.  They  received  me  cordially, 
and  I  was  most  favorably  impressed  with  them.  They 
are  a  stalwart,  industrious,  and  hardy  race.  I  found 
them  frugal  and  temperate  in  most  things,  and  while 
somewhat  peppery  and  excitable,  as  might  be  expected 
from  their  climate  and  antecedents,  they  are  not  vindic- 
tive, but  seem  to  '  carry  anger  as  the  flint  does  fire.'  *  * 
*  *  *  Their  diet  was  simple  and  inexpensive.  A 
Southern  plantation  negro  would  scorn  to  accept  a 
similar  ration.   *****  These  men  are  already  good 
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fanners,  and  on  the  whole  have  the  right  material  in 
them  for  the  making  of  good  American  citizens.'" 

Perhaps  the  most  broadly  characteristic  featnre  of 
negro  agricultnre  is  to  be  fonnd  in  the  almost  uni- 
versally neglected  garden.  Nowhere  else  is  the  contrast 
presented  more  strongly  by  the  Italian.  Right  here  is 
told  in  hnmble  eloquence  the  story  of  thrift,  economy, 
care,  the  thought  of  small  things, — the  whole  gamut  of 
homely  traits  which  go  to  distinguish  the  ultimately 
successful  tiller  of  the  soil  from  the  man  who  ultimately 
fails.  ^Ir.  Kelsey  says  :  "In  all  parts  of  the  South  it  is 
the  custom  for  the  negroes  to  save  a  little  garden  patch 
about  the  house,  which,  if  properly  tended,  would  supply 
the  family  with  vegetables  throughout  the  year.  This 
is  seldom  the  case."  He  quotes  as  follows  from  a 
Tuskegee  catalogue  :  "  If  they  have  any  garden  at  all, 
it  is  apt  to  be  choked  with  weeds  and  other  noxious 
growths.  With  every  advantage  of  soil  and  climate, 
and  with  a  steady  market  if  they  live  near  any  city  or 
large  town,  few  of  the  colored  farmers  get  any  benefit 
from  this,  one  of  the  most  profitable  of  all  industries."^ 
To  this  Tuskegee  description  I  would  add  this  testi- 
mony, as  I  have  given  it  elsewhere  : 

"Given  equal  soil  and  equal  climatic  conditions  for 
growing  cotton,  and  the  odds  are  with  the  man  who 
cultivates  his  crop  best  and  most  carefully.  The  Italian 
works  more  constantly  than  the  negro,  and,  after  one  or 
two  year's  experience,  cultivates  more  intelligently.  In 
comparing  the  two  it  is  scarcely  necessary  to  go  beyond 
the  appearance  of  their  respective  premises  and  fields  to 
gain  an  insight  into  the  difference  between  them.  The 
general  condition  of  the  plantation  premises  occupied  by 

'  Manufacturers  Record,  Nov.  9,  1905,  p.  423. 
^The  negro  farmer,  p.  31. 
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neofroes,  under  whatever  s^•stelu  of  cultivation,  has  been 
an  eyesore  in  the  cotton  states  for  more  than  a  genera- 
tion. The  spectacle  of  broken-down  fences,  patchwork 
outhouses,  half-cultivated  fields,  and  garden  spots  rank 
with  weeds,  is  too  familiar  to  the  traveler  through  the 
Southern  states  to  need  description  here.  The  destruc- 
tive propensity  of  the  negro  constitutes  today  a  serious 
problem  on  many  a  well  ordered  plantation.  On  the 
property  in  which  the  writer  is  interested  the  effort  to 
maintain  the  premises  of  the  negro  tenants  in  keeping 
with  the  general  appearance  of  the  plantation  seems 
yearly  to  become  a  more  hopeless  undertaking.  It 
seems  difBcult  to  escape  the  conclusion  that  back  of  all 
this  lie  the  characteristics  that  apparently  have  always 
been  a  curse  to  the  race — whether  in  Africa,  the  South- 
ern states,  or  the  West  Indies — shiftlessness  and  im- 
providence." 

"  On  the  other  hand,  the  appearance  of  the  Italian 
cotton  grower's  immediate  surroundings,  working  on 
the  same  tenant  system  as  the  negro,  is  alone  sufficient 
to  tell  the  story  of  the  difference  between  the  ultimate 
end  and  purpose  of  the  labor  of  the  two.  The  contrast 
is  not  alone  in  the  things  that  appeal  to  the  eye  ;  it  is 
much  more  emphasized  in  the  respective  uses  made  of 
the  same  material  and  opportunities.  From  the  garden 
spot  which  the  negro  allows  to  grow  up  in  weeds,  the 
Italian  will  suppl}'  his  family  from  early  spring  until 
late  fall,  and  also  market  enough  largely  to  carry  him 
through  the  winter.  I  have  seen  the  ceilings  of  their 
houses  literally  covered  with  strings  of  dried  butter 
beans,  pepper,  okra,  and  other  garden  products,  while 
the  walls  would  be  hung  with  corn,  sun-cured  in  the 
roasting  ear  stage.  In  the  rear  of  a  well  kept  house 
would    be  erected  a  woodshed,  and  in  it   could   be  seen 


Economic  Future  of  the  Negro  285 

enough  fire  wood,  sawed  and  ready  for  use,  to  run  the 
family  through  the  winter  months.  These  people  did 
not  wait  till  half-frozen  feet  compelled  attention  to  the 
question  of  fuel,  and  then  tear  down  the  fence  to  supply 
their  wants.  Nor  would  they  be  found  drifting  about 
near  the  close  of  each  season,  in  an  aimless  effort  to 
satisfy  an  unreasoned  desire  to  '  move  '  ".' 

Elsewhere  I  have  given  the  results  of  "  A  plantation 
experiment ",  as  made  on  the  property  in  which  I  am 
interested.^  A  study  of  the  figures  given  there  will 
lead  to  the  conclusion  that  the  negro  can  produce  as 
much  as  the  Italian.  And  so  he  can  ;  but  production 
is  only  half  the  story.  And  another  consideration  must 
be  borne  in  mind  :  namely,  that  the  Dunleith  experi- 
ment was  conducted  on  new  land,  far  above  the  average 
in  fertility,  and,  above  all,  that  it  was  a  highly 
paternalistic  enterprise.  I  know  of  no  other  plantation 
in  the  South  where  the  negro  has  been,  or  is  likely  to 
be,  surrounded  by  economic  conditions  equally  as 
favorable.  But  the  milk  in  that  cocoanut  is  that  the 
experiment  failed,  absolutely  and  lamentably  failed,  to 
accomplish  its  purpose.  This  was  to  build  up  a  re- 
spectable, industrious,  and  reliable  body  of  tenants, — 
while  this  very  thing  has  been  accomplished  on  the 
Sunny  Side  property,  by  the  simple  expedient  of  the 
substitution  of  a  different  class  of  labor.  Further  than 
this,  from  the  negro's  standpoint  also  it  failed.  For, 
despite  an  artifically  stimulated  efficiency,  there  was 
lacking  the  final  essential  of  thrift.  He  made,  but  he 
did  not  save. 

I  hold  no  brief  for  the  Italian.     As  far  as  he  is  con- 

'"  The  Italian  cotton  grower  ;  the  negro's  problem",   Alfred  Holt 
Stone     The  South  Atlantic  Quarterly,  Jan.  1905,  pp.  44  and  45. 
'Quarterly  Journal  of  Economics,  Feb.  1905,  pp.  270  tt  seq. 
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cerned  my  interest  is  purely  one  of  abstract  economics. 
For  the  masses  of  the  negro  race  I  have  only  the 
kindliest  feeling.  There  is  not  a  white  tenant  on  Dun- 
leith  Plantation,  nor  will  there  be  until  we  are  driven  to 
that  recourse  by  the  negro  himself.  I  do  not  believe  it 
will  ever  come  my  way  to  do  these  people  a  greater  service 
than  right  here,  if  only  my  voice  could  reach  them,  by 
pointing  out,  as  I  see  it,  the  only  key  to  the  safety  of 
their  future  economic  position.  There  is  a  great  deal 
of  unrest  in  my  section  over  the  labor  question.  Within 
the  last  few  months  I  have  traveled  more  than  2500 
miles  through  ten  Southern  states,  and  have  also  cor- 
responded with  men  in  every  part  of  the  South.  I  do 
not  speak  idly  when  I  say  that  Southern  people  in  con- 
stantly increasing  numbers  are  more  and  more  coming 
to  the  conclusion  that  they  must  at  last  put  forth  a 
determined  effort  to  render  themselves  independent  of 
the  negro, — to  begin  in  some  degree  the  final  supplanting 
of  the  latter  by  the  white  man.  My  study  of  conditions 
is  not  so  superficial  as  to  betray  me  into  ignoring  the 
fact  that  Southern  economic  development  during  the 
past  two  decades  has  greatly  outstripped  the  growth  of 
Southern  population.  But  this  does  not  tell  the  whole 
story.  The  resulting  "  labor  scarcity  "  is  more  apparent 
than  real.  The  streets  and  purlieus  of  our  towns  are 
filled  with  idlers  by  day  and  prowlers  by  night.  If  the 
vagrancy  statutes  of  every  Southern  state  were  suddenly 
enforced  the  jails  would  be  filled  to  overflowing.  We 
offer  the  wages  demanded,  but  it  is  difficult  to  find  those 
who  are  willing  to  accept  steady  employment.  In  a 
town  full  of  negroes  we  have  had  to  largely  substitute 
coal  as  a  cooking  fuel  because  we  could  not  get  stove 
wood  cut.  On  a  plantation  with  nearly  300  negroes 
surrounding  them    my    partner's    wife    has    frequently. 
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for  long  periods,  had  to  patronize  a  city  laundry'.  I 
sometimes  wonder  if  the  story  of  Jamaica  and  the  West 
Indies  is  to  be  repeated  in  the  South.  It  is  so  easy  to 
exist,  by  various  and  devious  means,  that  our  negroes 
in  alarming  numbers  are  ceasing  to  care  to  do  much 
more  than  live  from  hand  to  mouth.  Thousands  of 
them  are  doing  it  today,  and  too  many  other  thousands 
are  tending  that  way.  Already  here  and  there,  scattered 
throughout  the  South,  even  in  many  smaller  towns, 
white  domestic  servants  may  be  seen.  There  are  white 
barbers  and  bootblacks,  and  white  men  in  every  other 
trade  and  calling.  States  and  railroads  and  private 
organizations  are  discussing  the  question  of  foreign  im- 
migration with  increasing  earnestness.  I  know  that  a 
few  leading  negroes  have  ridiculed  this  incipient  move- 
ment, even  as  Frederick  Douglass  ridiculed  it  as  a  pos- 
sibility a  quarter  of  a  century  ago.  The  most  promi- 
nent negro  editor  in  the  United  States  has  said  that  the 
South  is  merely  putting  up  a  "  bluff  ".  But  I  believe 
the  Southern  people  are  in  earnest.  As  I  have  said, 
the  negro  possibly  has  it  in  his  power  to  arrest  this 
movement,  at  least  for  many  years.  He  can  do  it,  in  a 
measure  at  least,  by  making  of  himself  a  reliable,  de- 
pendable factor  in  the  economic  life  of  the  South,  but 
not  by  any  other  means  within  my  view.  I  say  he  can 
do  this.  But  will  he  ?  It  would  mean  a  revolution  in 
the  present  social  and  industrial  life  and  habits  of  the 
masses.  To  me  the  outlook  for  such  a  course  does  not 
seem  encouraging.  And  how  long  will  he  require  for 
the  process?  for  meanwhile  the  world  will  not  stand 
still. 

But  in  a  broader  view  even  this  would  be  but  tempo- 
rary ;  a  mere  postponing  of  the  inevitable.  This  life  of 
ours    is,    and    is    likely  always    to    remain,  a  ceaseless 
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struggle  for  supremacy  among  nations,  and  races,  and 
individuals.  Heretofore  he  has  been  largely  shielded 
by  conditions,  partly  economic  and  partly  geographic, 
but  it  would  be  unwise  for  the  negro  to  cherish  the  de- 
lusion that  he  alone  of  all  mankind  is  to  remain  forever 
exempt  from  such  a  contest.  Nothing  is  more  surely 
written  in  the  book  of  fate  than  that  he  will  have  to 
meet  it,  soon  or  late.  I  have  quoted  Mr.  Washington's 
opinion  that  he  did  not  believe  the  masses  of  his  people 
fitted  to  face  the  competition  of  Northern  cities.  There 
the  result  of  such  competition  has  turned  mainly  upon 
the  considerations  of  efficiencj',  reliability,  and  thrift, — 
with  some  account  to  be  taken  of  Northern  economic 
race  prejudice,  if  I  may  use  the  expression.  The  white 
people  of  this  country  are  fundamentally  alike  as  regards 
their  attitude  toward  the  negro.  However  much  this 
may  be  denied  on  each  side  the  line,  as  to  some  partic- 
ular aspect  of  the  question,  its  essential  truth  will  grad- 
ually be  made  manifest,  as  economic  and  political  con- 
ditions shape  themselves  toward  greater  uniformity  be- 
tween the  two  sections.  Even  though  we  may  safely 
eliminate  the  factor  of  industrial  prejudice  from  a 
present  consideration  of  competition  in  the  South,  we 
need  not  deceive  ourselves.  Eventually  we  shall  have 
to  face  it ;  as  soon  probably  as  the  South  awakens  to  a 
realization  of  the  fact  that  in  her  industrial  rivalry  with 
the  rest  of  the  world  she  is  handicapped  by  labor  of  a 
normally  low  degree  of  efficiency, — and  begins  really  to 
stimulate  foreign  and  domestic  immigration.  But  aside 
from  this,  what  of  the  other  factors?  Have  we  any 
grounds  for  assuming  that  they  would  be  any  less  potent 
South  than  North,  in  turning  the  scales  against  the 
negro?  I  have  never  indulged  in  dogmatic  assertions 
about  the  present  of  the  negro,  and  I  shall  certainly  not 
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begin  with  a  dogmatic  prediction  as  to  his  future.  I 
have  merely  tried  to  indicate  some  of  the  factors  and 
results  of  such  a  contest,  as  they  have  already  been 
wrought  out  before  us  in  a  sort  of  mimic  warfare.  Is  any 
man,  qualified  to  speak  by  familiarity  with  the  negro 
masses,  prepared  to  promise  that  in  a  larger  field,  upon 
a  broader  stage,  the  end  of  the  struggle  would  not  be 
the  same  ? 

It  will  be  a  slow  process  of  attrition,  when  it  really 
comes,  this  working  out  of  the  results  of  competition. 
It  will  not  be  attended  by  any  sensational  features. 
There  will  be  nothing  sudden  about  it,  nor  will  it  mean 
the  extinction  of  the  negro  as  an  economic  factor.  It 
seems  to  me  that  its  effect  will  be  merely  to  submerge 
the  incompetent  mass,  and  elevate,  in  that  very  process, 
such  as  can  weather  the  storm.  In  its  last  analysis,  it 
will  be  his  own,  not  the  white  man's  hand,  that  closes 
in  the  negro's  face  the  door  of  economic  hope, — for  only 
he  can  keep  it  open.  If  the  story  of  the  fate  of  the  old 
time  business  negro  of  New  York  and  Philadelphia  in 
the  years  to  come  shall  be  related  of  the  negro  agricul- 
turist of  the  South,  it  will  be  for  the  latter  but  a  final 
reaping  of  the  fruits  of  Reuben's  ancient  curse  :  "  Un- 
stable as  water,  thou  shalt  not  excel." 

My  conception  of  the  treatment  of  the  question  before 
us  does  not  involve  an  outlook  upon  the  thirteenth 
census.  On  the  other  hand,  I  am  not  projecting  it  into 
a  future  too  remote  for  practical  consideration.  I  have 
not  founded  conclusions  upon  isolated  phenomena,  nor 
am  I  particularly  concerned  with  this  or  that  group  of 
conditions,  save  as  they  disclose  the  results  of  the  work- 
ing out  of  what  reasonably  seem  to  be  persistent  factors. 
The  particular  demonstration  of  relative  efficiency  be- 
19 
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tween  Italians  and  negroes  which  has  been  used  here, 
would  lose  nothing  of  its  significance  if  through  some 
adventitious  circumstance  the  Sunny  Side  colony  were 
wiped  out  of  existence  tomorrow  ;  or  if  for  reasons  suf- 
ficient unto  themselves  the  operators  of  that  property 
were  immediately  to  displace  every  Italian  on  it,  and 
return  to  negro  labor.  I  have  merely  endeavored  to 
deal  with  forces  already  widely  and  actively  at  work, 
and  with  human  traits  the  operation  of  which  has 
already  been  unfolded  to  our  view.  If  these  constitute 
two  groups  of  fixed  elements  in  the  problem  then  the 
future  is  no  more  uncertain  than  are  the  operations  of 
the  natural  laws  by  which  we  forecast  the  outcome  of 
any  other  struggle  between  weakness  and  strength. 
True,  "  the  race  is  not  always  to  the  swift,  nor  the 
battle  to  the  strong ;  "  but  in  this  case  the  initial  dis- 
tance between  the  contestants  would  seem  too  great  to 
be  overcome  by  time  or  chance. 

Very  likely  it  will  be  urged  that  I  have  given  the 
point  of  view  of  the  employer  of  negro  labor,  and  have 
too  greatly  emphasized  the  force  of  the  weaker  side  of 
the  negro  masses.  The  other  side  has  been  presented 
many  times,  in  the  attempt  to  make  out  a  case  against 
the  white  man  which  would  lift  the  onus  for  existing 
conditions  from  the  shoulders  of  the  negro.  Mr.  T. 
Thomas  Fortune  quotes  from  Dr.  DuBois  the  statement 
that  "  in  well-nigh  the  whole  rural  South  the  black 
farmers  are  peons,  bound  by  law  and  custom  to  an  eco- 
nomic slavery,  from  which  the  only  escape  is  death  or 
the  penitentiary."  He  adds  his  own  to  this  effect :  "  It 
is  a  dark  and  gloomy  picture,  the  substitution  of  indus- 
trial for  chattel  slavery,  with  none  of  the  legal  and 
selfish  restraints  upon  the  employer  which  surrounded 
and  actuated  the  master.     And  this  is  true  of  the  entire 
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mass  of  the  Afro-American  laborers  of  the  Southern 
states.'"  I  submit  the  picture  just  as  it  is  drawn.  This 
is  not  the  place  to  discuss  the  question  of  its  fidelity  to 
truth.  My  only  comment  is  that  I  am  not  able  to 
fathom  the  buoyancy  of  spirit  which  can  believe  in  the 
accuracy  of  this  presentation  of  the  negro's  present  eco- 
nomic condition  and  at  the  same  time  profess  a  hope  for 
his  future.  It  is  idle  here  to  confuse  the  practical  ques- 
tion of  actual  conditions  with  the  ethical  question  of 
cause.  For  our  purpose  we  need  not  stop  to  multiply 
words  in  an  effort  to  determine  where  rests  the  burthen 
of  responsibility.  Between  the  white  man  and  the  black 
it  is  likely  always  to  remain  a  disputed  question.  This 
is  human  nature.  But  a  man  who  has  ceased  to  breathe 
is  equally  dead,  whether  he  came  to  his  death  by 
assassination  or  suicide.  If  the  end  is  to  be  the  same, 
the  negro  masses  will  not  be  particularly  interested  in 
the  academic  question  of  causes  and  means.  If  the 
white  man  is  responsible  for  the  negro's  condition  ;  if 
the  latter  cannot  remove  the  obstacles  from  his  own 
path,  then  his  economic  future  no  longer  remains  within 
the  field  of  speculation,  and  the  efforts  toward  his  indusr 
trial  training  become  a  mockery  to  him  and  a  fraud 
upon  those  who  support  them.  But  I  take  the  view 
which  at  least  holds  something  of  hope  for  the  negro,  in 
that  it  does  not  entirely  remove  his  present  or  future 
from  the  range  of  his  own  individual  efforts.  As  I  have 
expressed  it  elsewhere :  "  When  the  friend  of  the  negro 
masses  would  know  the  whole  truth  behind  the  forces 
which  today  most  militate  against  the  material  progress 
of  the  race,  he  must  go  deep  below  the  surface  of  troubles 
which  the  white  man  can  remove  or  rectify."  ^ 

'The  negro  problem,  pp.  228  and  229. 

'  Quarterly  Journal  of  Economics,  Feb.  1905,  p.  286. 
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In  the  larger  sense  there  is  another  aspect  of  the 
negro's  life  that  mnst  be  considered  in  attempting  to 
estimate  his  fnture.  The  two  gravest  obstacles  to  be 
overcome  by  the  race  are  improvidence  and  im- 
morality , — each  in  its  broadest  significance.  Of  the 
first  I  have  already  said  quite  enough.  Of  the  second 
I  shall  let  Mr.  Washington  and  Dr.  DuBois  speak  for 
me.  The  former  says  :  "  No  one  who  wants  to  be 
honest  and  at  the  same  time  benefit  the  race  will  deny 
that  here  is  where  the  strengthening  is  to  be  done."  '  Dr. 
DuBois  says  :  "  The  evil  is  still  deep  seated,  and  only 
a  general  raising  of  the  standard  of  living  will  finally 
cure  it."  In  this  connection  he  says  of  the  negroes  of  a 
Georgia  county  :  "  Perhaps  ten  per  cent  compose  the 
well-to-do  and  the  best  of  the  laborers,  while  at  least 
nine  per  cent  are  thoroughly  lewd  and  vicious.  The 
rest,  over  eighty  per  cent,  are  poor  and  ignorant,  fairly 
honest  and  well  meaning,  plodding,  and  to  a  degree 
shiftless,  with  some  but  not  great  sexual  looseness."  "  I 
might  alter  some  of  these  proportions,  but,  applied  to 
the  country  as  a  whole,  they  tell  the  story  well  enough 
as  they  stand. 

Here  then  it  seems  to  me,  is  the  first  great  problem 
of  this  people, — the  problem  of  the  moral  elevation  of 
the  masses,  whose  status  will  at  last  determine  that  of 
the  race  as  a  whole.  No  man  is  further  than  I  from 
attempting  to  discount  the  value  to  a  race  or  nation  of 
its  exceptional  few, — the  wealth  it  has  in  the  possession 
of  a  "  talented  tenth."  But,  after  all  is  said  and  done, 
the  race,  it  seems  to  me,  must  stand  or  fall  by  the 
character   of  the  masses  of  its    people.     It  cannot  be 

'  The  future  of  the  American  negro,  pp.  168-170. 
^  Souls  of  black  folk,  pp.  141-143, 
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saved  by  the  poetry  of  Dunbar,  by  the  novels  of  Chest- 
nut, by  the  music  of  Coleridge-Taylor,  by  the  surgical 
skill  of  Williams,  or  by  the  culture  and  intellect  of  the 
distinguished  man  who  has  just  addressed  you. 

In  his  work  on  "  Social  evolution "  Mr.  Benjamin 
Kidd  says  that  the  future  demands  that  we  realize  more 
clearly  just  what  constitutes  superiority  and  inferiority 
of  race.  He  says  that  science  gives  us  no  warrant  for 
claiming  superiority  for  a  certain  race  on  the  ground 
alone  of  color,  descent,  or  even  high  intellectual  capacity. 
In  his  opinion  the  only  test  lies  iu  the  measure  of  the 
possession  of  "  qualities  contributing  to  social  efficiency," 
and  high  among  these  he  places  "  strength  and  energy 
of  character,  humanity,  probity  and  integrity,  and 
simple-minded  devotion  to  conceptions  of  duty  in  such 
circumstances  as  may  arise."  Mr.  Kidd  quotes  Mr. 
Lecky's  opinion  as  to  the  causes  of  the  prosperity  of 
nations.  The  latter's  words  are  more  impressive  than 
his  own,  for  they  apply  to  races  as  well  as  nations,  to 
black  as  well  as  white.  And  here  is  his  judgment 
on  real  "  prosperity  ", — which  the  friends  and  leaders  of 
the  American  negro  may  not  unprofitably  take  to  heart  : 
"  Its  foundation  is  laid  in  pure  domestic  life,  in  com- 
mercial integrity,  in  a  high  standard  of  moral  worth 
and  of  public  spirit,  in  simple  habits,  in  courage,  up- 
rightness, and  a  certain  soimdness  and  moderation  of 
judgment  which  springs  quite  as  much  from  character 
as  from  intellect."  And  his  conclusion  seems  to  me  to 
be  especially  applicable  to  our  discussion  :  "  If  you 
would  form  a  wise  judgment  of  the  future  of  a  nation, 
observe  carefully  whether  these  qualities  are  increasing 
or  decaying. ' 

'Social  evolution,   Kidd,  pp.  348-350,   quoting  from   Mr.  Ivccky's 
The  political  value  of  history. 


294  American  Economic  Association 

The  negro  has  often  demanded  another  standard  than 
that  of  race  as  a  measure  of  his  capacity  and  value  as  a 
people.  Here  is  one,  severe  possibly,  but  fair :  The  ex- 
tent to  which  the  race  as  a  whole  shall  prove  its  ability 
to  lay  the  foundation  of  "  a  pure  domestic  life  ",  and 
erect  thereon  a  superstructure  of  character  and  moral 
worth.  If  it  shall  establish  the  capacity  of  its  masses 
to  meet  this  test,  then  it  will  have  proved  its  title  to  a 
place  among  the  superior  races  of  the  earth, — and  this 
regardless  of  your  opinion  or  of  mine,  or  of  that  of  our 
fathers  before  us.  But,  though  it  become  ten  thousand 
times  richer  than  it  is  today,  and  overflow  the  land  in 
numbers,  and  fill  all  offices  of  profit,  if  it  fail  in  this 
supreme  criterion  it  will  still  be  an  inferior  people. 
The  foundation  of  the  greatness  of  England  and  Ger- 
many and  America  does  not  consist  of  material  things 
alone,  nor  of  the  brilliant  achievements  of  their 
"  talented  tenths  ",  It  is  to  be  discovered  in  the  char- 
acter of  the  home  life  of  their  great  average  classes, — 
the  masses  of  their  people.  It  is  the  latter  which  makes 
possible,  and  assures,  the  former,  and  there  is  no  shorter, 
easier  road  for  the  negro  than  for  the  white  man.  Then 
the  current  measure  of  the  real  progress  of  the  race  is  to 
be  found  in  the  extent  to  which  the  characteristics  of 
one  or  the  other  of  its  two  extremes — its  highest  or  its 
lowest  class — are  most  impressed  upon  the  mass.  It  is 
not  alone  in  the  possession  of  houses  that  the  founda- 
tions of  prosperity,  as  Mr.  Lecky  defines  it,  are  laid  ; 
nor  in  their  possession  alone  that  racial  advance  is  indi- 
cated. It  is,  rather,  in  the  extent  to  which  these  houses 
possess  for  their  owners  the  true  significance  of  horr;es. 
This  test  is  sound,  but  difficult  of  certain  application. 
It  is  easier  to  enumerate  the  hoiises  of  a  people  than  it 
is  to  count  their  homes. 


THE  ECONOMIC  FUTURE  OF  THE  NEGRO 
DISCUSSION. 

RoscoE  CoNKLiNG  Bruce.  The  weightiest  single 
truth  emerging  from  Negro  affairs  is,  perhaps,  the  in- 
creasing aggregation  of  this  people  in  pretty  well  defined 
areas  of  black  belts.  With  the  agricultural  and  social 
black  belt  of  Alabama  I  am  here  particularly  concerned. 
This  is  the  "  prairie  region  "  by  virtue  of  a  black,  calcar- 
eous, highly  fertile  soil,  rich  in  humus,  which  closely 
resembles  the  fertile  soil  of  the  western  prairies.  Thrown 
over  a  plain  of  Cretacious  rocks,  the  Central  Prairie  Belt 
is  from  35  to  45  miles  in  width  and  crosses  lower  Alabama 
from  east  to  west  twisting  to  the  north.  The  mean  eleva- 
tion of  this  region  above  the  Gulf  of  Mexico  is  about  200 
feet.  Pine  clad  hills  rising  from  150  to  250  feet  above 
the  plain,  enclose  it  north  and  south.  In  Frederick 
Law  Olmsted's  classic  map  of  the  Cotton  Kingdom 
(based  mainly  upon  the  census  of  1850)  the  prairie  is 
designated  as  producing  less  than  two  bales  of  cotton  to 
each  slave  and  hence  a  "  subordinate  cotton  district," 
but  as  having  more  slaves  than  freemen  in  the  popula- 
tion. 

Though  emancipation  secured  a  certain  mobility  to 
Negro  labor,  the  geographical  location  of  the  major 
black  belts  has  not  greatly  changed.  Since  the  war 
the  congestion  of  Negro  population  has  increased. 
Restricting  attention  to  Alabama,  we  find  that  the 
twelve  counties  in  each  of  which  in  1900  the  Negro 
population  comprised  over  70%  of  the  whole,  form  a 
continuous  belt  across  the  state  largely  coinciding  with 
the  Central  Prairie  Belt.  The  aggregate  population  of 
these  counties  was  438,000  of  which  85  %  was  Negro. 
295 
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The  ratios  of  Negro  population  to  white  in  this  area 
have  been  : 

1880 3.6  to  I 

1890 3.8   to. I 

1900 3.5  to  I 

In  the  thirty  year  period  (1880-1900)  the  Negro  popu- 
lation has  increased  zj  fo  and  the  white  has  decreased 
18^. 

If  the  Mississippi  Delta  black  belt  be  climatically 
protected  against  white  incursion,  the  Central  Prairie, 
(with  a  mean  annual  temperature  approximating  63 
degrees  Fahrenheit  and  an  annual  rainfall  approxi- 
mating 51  inches)  seems  to  be  protected  by  stronger 
barriers  than  its  pine  clad  hills — by  social  barriers. 
The  white  farmer  is  indisposed  to  immigrate  to  a 
region  where  he  and  his  sons  will  be  engaged  in  the 
same  grades  of  common  labor  as  Negroes  and  where 
white  associates  are  scarce.  On  the  other  hand,  the 
Negroes  find  the  social  climate  of  white  counties,  like 
Dekalb  and  Winston,  where  less  than  i  ^  of  the  popu- 
lation is  Negro,  insalubrious. 

Only  a  word  need  be  said  of  the  immigration  of  the 
foreign  born  into  the  Central  Prairie.  Bearing  in  mind 
that  in  1904  only  3/^  of  the  European  immigrants  were 
headed  for  the  South  Atlantic  States  and  only  i^  for 
the  South  Central,  we  are  not  surprised  to  find  that 
only  3^  of  the  aggregate  population  of  the  prairie 
region  is  foreign  born  and  that  almost  one  half  of  the 
foreign  born  are  in  the  city  of  Montgomery.  Certainly 
the  Italian  peril  is  in  the  region  of  hypothetics.  Al- 
though the  black,  calcareous,  highly  fertile  soil  of  this 
royal  domain  of  9000  square  miles,  holds  out  great  in- 
ducements to  white  immigration,  there  seems  no  reason 
to  suppose  that  the  causes  which  have  built  up  and  are 
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sustaining  this  social  black  belt,  are  apt  to  decline  in 
potency  at  least  the  next  fifty  years. 

Under  these  circumstances,  it  becomes  interesting  and 
important  to  enquire  whether  tendencies  assuring  the 
Negro's  increasing  industrial  efficiency,  are  apparent  in 
the  life  of  this  black  belt. 

At  the  outset,  it  must,  of  course,  be  confessed  that 
the  white  county  Negro  makes  a  better  showing  statisti- 
cally than  his  black  county  brother.  Comparing  twelve 
white  counties  in  northern  Alabama  with  the  twelve 
black  counties,  we  find  that  of  the  total  Negro  popula- 
tion ten  years  of  age  and  over  in  1900,  51/^  were 
illiterate  in  the  white  counties  and  67  '/c  in  the  black. 
In  the  white  counties  the  Negroes  were  in  charge  of 
2800  agricultural  holdings  and  of  this  number  they 
owned  some  part  of  1000  or  37^.  In  the  twelve  black 
counties  Negroes  were  in  charge  of  50,000  holdings, 
and  owned  some  part  of  only  4000  or  8^;.  "The  in- 
dustrial experience  of  the  two  races ",  remarks  the 
census  with  oracular  impersonality,  "justifies  the  con- 
clusion that  the  segregation  of  the  Negroes  in  the  South 
or  North  inures  to  the  benefit  of  neither  race.  The 
Negro,  at  least,  makes  the  better  progress  the  more 
closely  he  is  associated  with  the  white  man  and  the 
more  he  is  enabled  to  see  in  the  example  of  the  white 
man  an  incentive  for  becoming  a  land-owner.  Take 
away  this  example  by  segregating  the  colored  man 
from  the  white,  as  in  the  black  belt  of  the  South,  repeat 
Haiti  in  a  lesser  degree,  and  some  of  the  Haitian  con- 
ditions are  reproduced  ".  Now,  a  word  of  caution  may 
be  appropriate  with  respect  to  ownership  of  land  as  a 
criterion  of  industrial  efficiency.  The  value  of  land  in 
the  white  counties  is  low  and  in  the  black  counties  the 
plantation  system    operates   against  the    sale   of    small 
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parcels  on  easy  payments.  After  all  reasonable  quali- 
fication is  made,  however,  I  think  it  must  be  ad- 
mitted (as  Mr.  L.  G.  Powers  pointed  out  in  1901)  that 
on  the  whole  the  industrial  efiiciency  of  the  white 
county  Negro  is  higher  than  that  of  his  brother  in  the 
black  belt  and  that  this  is  due  largely  to  the  presence 
in  the  one  case  and  the  absence  in  the  other  of  the 
white  man's  example.  Is  the  Central  Prairie,  then, 
tending  toward  Haitian  conditions? 

I  wish  to  indicate  one  or  two  considerations  which 
show  that  the  absence  of  the  white  man's  example  has 
some  important  compensations  in  the  prairie  region. 

The  first  and  most  obvious  compensation  lies  in  the 
fact  that  direct  industrial  competition  is  the  seed-bed  of 
race  friction.  At  best  the  white  man  looks  upon  work- 
ing along  side  a  black  man  at  a  "  nigger  job  "  with  ex- 
treme repugnance.  And  to  make  matters  worse,  the 
Negro  has  always  greeted  a  white  man  picking  cotton, 
with  jocular  scorn  ;  to  the  white  man  the  joke  is  exas- 
perating and  the  scorn  intolerable.  My  personal 
observations  in  the  Delta  of  Mississippi  confirm  Mr. 
Stone's  contention  that  the  absence  of  a  white  laboring 
class — particularly  farm  laborers — accounts  very  largely 
for  the  rather  amicable  relations  there  between  whites 
and  blacks.  To  a  perceptibly  less  extent  in  the  prairie 
(in  1900  the  ratio  of  Negroes  to  whites  was  in  the  Delta 
7.1  to  I  and  in  the  Alabama  prairie  region,  5.5  to  i) 
the  amicable  relations  between  whites  and  blacks  are 
notable.  The  distribution  of  lynchings,  one  might 
expect,  would  throw  some  light  upon  the  relations  of 
the  races.  But,  the  most  recent  student  of  this  subject, 
Doctor  Outler,  says  :  "In  the  comparison  of  the  per- 
centage by  lynchings  with  the  percentage  of  Negroes 
in  the  population    by  counties    no  correlation    can  be 


Economic  Fuhire  of  the  Negro — Disctissioti  299 

clearl}'  distinguished."  In  Wilcox  county  the  Snow- 
Mill  Institute  for  the  industrial  training  of  Negroes 
was  fathered  and  is  largely  sustained  by  the  great 
planters,  particularly  the  well  beloved  Simpson  family  ; 
in  Macon  county  the  work  of  Tuskegee  Institute  would 
have  been  impossible  were  it  not  for  the  sympathetic 
interest  and  active  cooperation  of  the  leading  white 
citizens.  Such  instances,  of  course,  prove  nothing  ;  I 
cite  them  merely  as  illustrative  expressions  of  the  dis- 
position of  the  substantial  whites  of  the  black  belt  to 
cooperate  in  movements  which  tend  to  raise  the  level  of 
life  of  the  Negro  population.  For  the  Negro  store-keeper 
to  rely  largely  upon  wliite  patronage  is  rare  in  the  white 
but  no  novelty  in  the  black  belt.  That  the  small 
amount  of  race  friction  already  developed  in  the  white 
counties  has  by  no  means  reached  its  acute  stages,  it 
were  idle  to  deny.  Should  immigration  from  the 
North  or  from  Europe  increase  in  volume,  it  would  go 
chiefly  to  the  white  counties  and  thereby  tend  to  make 
their  social  climate  more  insalubrious  to  the  Neero 
than  ever  before.  Germans  from  the  neighborhood  of 
Cincinnati,  settling  since  the  war  in  Winston  and 
Culiman  counties,  have  in  some  fashion  reduced  the 
total  black  population  of  the  two  counties  to  twenty- 
eight  lonely  souls.  In  the  white  counties,  every  indus- 
trial advance  of  the  Negro,  every  industrial  advantage 
gained  over  the  competing  whites,  every  evidence  of 
material  prosperity,  every  effort  at  the  industrial  organi- 
zation of  black  men  carries  in  its  bosom  serious  risks. 
It  is  concrete  experience  of  this  situation  that  helps 
impel  the  ever  increasing  resort  of  substantial  Negroes 
to  the  protection  of  the  black  belt.  I  think  I  am 
perfectly  safe  in  affirming  that,  by  eliminating  white 
field  laborers  from   direct  competition  with  black,  the 
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segregation  of  Negro  population  tends  to  lessen  race 
friction  and  in  the  long  run  to  offer  the  Negro  a  wider 
range  of  industrial  opportunity. 

A  second  compensation  for  the  absence  of  the  white 
man's  example  lies  in  the  fact  that  the  mass  of  the 
Negroes  quickly  find  themselves  ill  prepared  to  compete 
even  on  equal  terms  with  the  whites,  Mr.  C.  F.  Stout, 
the  psychologist,  has  called  attention  to  the  idea  that 
"probably  the  most  essential  factor"  in  the  decay  of 
backward  peoples  before  advancing  civilization  is  their 
inability  to  "  apperceive  "  the  new  experience  rushing 
upon  them,  to  adapt  themselves  to  the  social  and  indus- 
trial conditions  actually  confronting  them.  Disappoint- 
ment, discouragement,  a  haunting  suspicion  of  impend- 
ing ill,  and  a  broken  spirit  ensue.  To  be  sure,  the 
white  county  Negro  is  ahead  of  his  black  county 
brother,  but  he  is  very  far,  indeed,  behind  his  white 
competitor.  Daily  and  hourly  the  superior  efficiency  of 
the  white  impinges  upon  the  black  man's  consciousness, 
embittering  a  naturally  cheerful  disposition  and  provok- 
ing a  wondering  dismay  which  easily  passes  into  dis- 
couragement. The  white  belt  produces  from  one-fourth 
to  one-half  a  bale  of  cotton  to  the  acre  on  poor  land — 
the  same  product  that  the  black  belt  produces  on  next 
to  the  best  land  in  the  South.  To  no  small  extent  the 
whites  use  selected  seed,  plant  an  increasing  variety  of 
crops,  rotate  their  crops,  use  fertilizers  with  some  intelli- 
gence, plow  diligently  to  avert  the  effects  of  drouth, 
readily  take  to  implements  and  machinery,  stick  to  their 
tasks  with  a  degree  of  constancy,  practice  many  minute 
economies  both  in  production  and  in  consumption  ;  and 
consequently  they  forge  steadily  ahead.  If  the  Negro 
learns  more  rapidly  here  in  the  white  counties,  he  loses 
(I  think)  much  more  of  his  buoyant  optimism  than  is 
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well.  .  .  "  The  light-liearted  hopefulness  or  the  absence 
of  care  which  so  agreeably  characterized  the  race  a 
couple  of  generations  ago,"  says  Doctor  Thorn  of  the 
Sandy  Spring,  Md.  Negro,  whose  industrial  condition  is 
relatively  good,  "is  largely  gone."  The  struggle  for 
existence  in  the  midst  of  economically  competitive  and 
socially  antagonistic  surroundings  has  had  its  saddening 
— perhaps  its  hardening — effect  upon  these  people." 
Something  of  that  sort  I  have  repeatedly  observed  in 
the  Negroes  of  the  white  zone  ;  whatever  it  be, — and, 
you  may  be  sure,  it  is  not  merely  the  replacing  of 
childish  joyousness  with  adult  seriousness — it  bodes  no 
good.  And  one  must  remember  that  in  the  white  zone 
the  black  man — the  most  sociable  creature  in  the  wide 
world — finds  himself  a  castaway  and  pariah  cut  off  from 
the  very  important  social  resources  of  every  considerable 
Negro  community. 

Recognizing  that  the  Black  Belt  offers  some  im- 
portant compensations  for  the  absence  of  the  white 
man's  example,  let  us  note  some  changes  in  the  Central 
Prairie  region  so  far  as  the  last  two  censuses  permit. 

The  increase  in  population  from  1890  to  1900  was 
59,000,  in  consequence  of  an  increase  of  71,000  in  Negro 
population  and  a  decrease  of  12,000  in  white.  The 
aggregate  population  of  the  villages,  towns,  and  cities 
increased  37.4^  or  18,000.  The  agricultural  popula- 
tion was  augmented  by  over  41,000.  In  the  cities  and 
towns,  the  whites  increased  more  rapidly  than  the 
blacks.  The  diminution  of  aggregate  white  population 
is  due  to  serious  losses  in  the  agricultural  districts  ;  and, 
hence,  the  proportion  of  Negro  farmers  is  much  greater 
today  than  in  1890. 

In  considering  the  matter  of  farm  ownership,  in  the 
Central  Prairie,  one  must  remember  that  the  scarcity  of 
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labor  in  all  these  years  has  been  enough  to  tempt  every 
landlord  to  invoke  the  utmost  rigors  of  the  crop  lien 
system  to  tie  his  Negroes  to  his  lands ;  and  that  the 
profitableness  of  the  tenant  system  in  the  Central  Prairie 
is  such  as  to  prevent  eflFectually  any  considerable  offer- 
ing for  sale  of  small  parcels  of  land  on  reasonable  terms. 
There  was  an  increase  in  the  aggregate  number  of  per- 
sons who  own  some  part  of  the  land  they  till — from 
9600  to  11,000  or  13.8^  ;  but  the  proportion  of  owners 
to  the  aggregrate  number  of  farmers  decreased  from 
21.7^  to  17.8^.  In  view  of  the  decrease  by  emigra- 
tion of  over  12,000  whites  ;  and  the  increase  of  over 
71,000  in  Negro  population,  largely  by  immigration  ; 
and  the  probable  consolidation  of  land-holdings  conse- 
quent upon  the  rising  price  of  cotton, — in  view  of  these 
considerations,  I  see  no  reason  to  assume  any  decrease 
in  the  number  of  Negro  farm  owners.  On  the  contrary, 
if  there  was  a  general  betterment  of  conditions  among 
the  great  body  of  black  farmers,  there  would  be  good 
ground  to  assume  an  increase  in  the  number  of  Negro 
farm  owners. 

Gradual  but  substantial  improvement  in  the  industrial 
condition  of  the  great  body  of  Negro  farmers  in  the 
Central  Prairie  is  certain, — such  a  statement  is  abun- 
dantly justified,  I  feel,  by  my  personal  observation  and 
enquiry  of  experienced  and  competent  critics.  But, 
there  is  happily  some  statistical  evidence  to  the  same 
effect.  From  farm  laborer  to  share  tenant,  from  share 
tenant  to  cash  tenant,  and  from  cash  tenant  to  owner — 
these  are,  broadly  speaking,  the  steps  which  the  Negro 
must  take  toward  economic  independence.  "  The  renter 
for  fixed  money  rental,"  says  Doctor  Dubois  very  truly, 
"belongs  in  the  highest  of  the  emerging  classes.  The 
sole  advantages  possessed  by  this  class  are  their  freedom 
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to  choose  their  crops  and  the  increased  responsibility 
which  comes  through  money  transactions.  While  some 
of  the  renters  differ  little  in  condition  from  the  metayers, 
yet  on  the  whole  they  are  a  more  intelligent  and  re- 
sponsible class,  and  are  the  ones  who  eventually  become 
landowners."  It  is  precisely  in  the  enlargement  of  this 
class  that  we  should  look  for  the  Negro's  industrial  ad- 
vance. Now,  the  aggregate  number  of  agricultural 
holdings  in  1890  was  40,400;  whereas  ten  years  later 
the  number  had  increased  to  61,400  of  which  81.7^ 
were  in  charge  of  Negro  farmers.  In  spite  of  a  decrease 
which  must  have  been  considerable,  in  the  number  as 
well  as  in  the  proportion  of  white  farmers,  the  number 
of  cash  tenants  has  increased  from  64^  of  all  tenants  to 
84^  ;  the  increase  in  absolute  number  was  almost  six 
times  as  great  as  the  total  number  of  white  cash  tenants 
in  1900.  Despite  the  immigration,  there  has  unques- 
tionably been,  therefore,  notable  improvement  in  the 
condition  of  the  masses  of  the  black  farmers.  Of  the 
50,000  Negro  farmers  in  the  Central  Prairie  region  in 
1900,  77.5%  were  cash  tenants.  That  this  improve- 
ment in  industrial  condition  is  an  expression  of  increas- 
ing efficiency,  I  think  there  can  be  no  reasonable  doubt. 
This  conviction  is  not  weakened  by  inspection  of  the 
statistics  of  tenure  of  farm  homes.  (The  figures  for 
1890  and  for  1900 — the  first  referring  to  all  families  and 
the  second  private  families — are  so  nearly  similar  in 
character  that  proportions  based  upon  one  of  them  are 
"  entirely  comparable  "  with  similar  proportions  based 
upon  the  other.)  16.8%  of  all  farm  homes  in  1890 
were  owned  in  part  by  the  families  occupying  them,  and 
17.4^  in  1900.  There  was  an  increase  of  2600  or 
33.4^  in  the  number  of  owned  homes.  Taken  in  con- 
nection with  the  greatly  increased  numerical  predomin- 
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ance  of  Negroes  in  the  agricultural  districts ;  and  with 
the  great  increase  in  cash  tenants,  indicating  a  general 
upward  movement, — taken  in  connection  with  those 
things,  this  increase  in  ownership  of  farm  homes  lends 
very  strong  probability  to  the  idea  that  here  is  a  further 
expression  of  the  betterment  of  the  Negro  farmer's  in- 
dustrial condition  and  his  enhancing  efficiency. 

Despite  the  gravest  disadvantages,  the  industrial  con- 
dition and  efficiency  of  the  black  farmer  in  the  blackest 
of  Alabama's  black  belts  have,  I  believe,  substantially 
improved.  Segregation  has  doubtless  retarded  immedi- 
ate material  progress  by  eliminating  the  white  man's 
example  ;  the  progress  made  has  been  won  without  that 
advantage  and  will  doggedly  be  held.  The  Black  Belt 
folk  are  not  stolid  and  stunned  ;  they  are  hopeful  despite 
the  serf  making  proclivities  of  the  crop  lien  system — 
hopeful  and  eager  too.  To  no  paltry  extent  they  are 
shrewd  in  learning  and  in  applying  the  lessons  of  hard 
experience.  Tendencies  are  clearly  apparent  in  this 
Black  Belt,  I  say,  that  substantially  assure  the  increas- 
ing industrial  efficiency  of  the  Negro  farmer. 

Several  very  interesting  industrial  experiments  are 
in  process  in  the  Central  Prairie  and  at  least  two  of 
them — one  at  Tuskegee  and  the  other  at  Calhoun — have 
already  won  no  small  measure  of  success.  The  aim  of 
these  land  schemes  is  to  make  possible  the  buying  of 
small  farms  in  the  prairie  region  on  reasonable  terms 
and  easy  payments.  This  is  wholly  a  beneficient  ap- 
plication of  philanthropy  at  8^.  Perhaps,  the  most 
important  service  of  such  enterprises  lies  in  stimulating 
neighboring  planters  to  build  better  houses  for  their 
tenants,  to  charge  less  interest,  to  temper  the  asperities 
of  the  crop  lien. 

The  work  of  educational   institutions  like  Tuskegee 
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Normal  and  Industrial  Institute  for  the  moral  and  in- 
dustrial training  of  the  sons  and  daughters  of  the  black 
farmers,  has  passed  the  experimental  stage.  The  aim 
of  such  schools — small  ones,  meagerly  equipped,  are 
scattered  here  and  there  at  points  of  vantage — is  to 
return  a  goodly  proportion  of  their  students  to  live  and 
labor  as  centers  of  influence  in  the  Black  Belt  and  to 
equip  them  specifically  for  such  service.  Tuskegee 
Institute  has  sent  out  from  its  classrooms  and  shops  and 
farms  six  or  seven  thousand  young  men  and  women 
with  quickened  faculties  and  reasonable  aspirations, 
with  definite  skill  in  some  trade  or  industry,  with  the 
habit  of  continuous  labor  thoroughly  ingrained.  These 
young  people  have  lived  in  a  well-ordered  school  com- 
munity administered  by  Negroes,  long  enough  to  re- 
ceive its  practical  stamp  and  hopeful  spirit.  It  is  to 
such  trained  black  men  and  women  that  the  nation 
must  look  more  and  more  for  quickening  the  pace  of 
the  Black  Belt  Negro. 

Nor  can  I  omit  mention  of  the  very  important  w^ork 
of  Farmers'  Conferences  of  the  Tuskegee  type.  The 
Tuskegee  Conference  has  disseminated  information  as 
to  rotation  of  crops,  fertilizers,  improved  machiner}^, 
and  the  like,  far  and  wide  among  thousands  of  Negro 
farmers  in  the  Lower  South.  The  real  function  of  the 
Conference,  however,  is  not  to  instruct  but  rather  to 
inspirit.  It  reaches  out  for  the  farmers  and  their  wives, 
calls  them  sharply  to  account  for  their  shortcomings, 
praises  them  heartily  for  their  humble  achievements, 
and  encourages  them  to  even  more  persistent  effort. 
Booker  Washington  thinks  it  decidedly  worth  while  to 
prick  the  conscience  of  the  Black  Belt  Negro. 

In  the  hurly-burly  of  a  highly  energetic  civiliza- 
20 
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tion  bent  upon  material  achievement,  the  Negro 
is  summoned  to  catch  up  and  to  keep  up  with  peoples 
upon  whose  habits  the  discipline  of  centuries  of  civilized 
living  has  been  stamped.  For  the  Negro  to  have 
caught  lip  in  forty-five  troubled  years  of  freedom  is  in- 
conceivable except  upon  a  cataclysmic  theory  of  social 
progress ;  that  on  the  whole  the  Negro  in  the  Central 
Prairie  of  Alabama  has  devolved  notably  and  shows 
great  promise  for  the  future,  is  indubitable.  The  ulti- 
mate test  is  of  course  not  absolute  but  relative  develop- 
ment ;  but  this  test  cannot  be  inexorably  applied  for 
many  years  because  a  vast  and  growing  population 
cannot  be  supplanted  in  the  twinkling  of  an  eye. 

Charles  Lee  Raper  :  In  the  few  moments  which 
have  been  allotted  to  me  I  can  speak  of  but  one  or  two 
points.  Dr.  Dubois  has  told  you  of  his  conviction  that 
the  negro  will,  in  spite  of  his  low  present  economic 
position,  go  upward  and  onward  in  the  economic  realm, 
and  that  he  will  some  day  achieve  an  important  eco- 
nomic work,  especially  along  the  line  of  agriculture. 
He  has  also  declared  that  the  negro's  low  present  posi- 
tion is  due  largely  to  the  prejudice  and  hatred  which  the 
white  man  has  cherished  toward  his  colored  neighbor. 
Race  hatred  and  prejudice,  as  Dr.  Dubois  sees  it,  have 
been  and  will  continue  to  be  the  chief  reasons  of  the 
negro's  economic  failure. 

Mr.  Stone  has  presented  to  you  the  fact  that  the  negro 
as  an  agricultural  laborer  is  now  losing  his  position,  not 
because  of  race  prejudice  but  because  of  his  economic 
inefficiency.  He  has  shown  how  the  imported  Italian 
laborer  is  displacing  the  negro  on  the  Southern  cotton 
farms,  in  spite  of  the  fact  that  the  Southern  cotton 
planter  would  because  of  his  temperament  and  tradi- 
tions prefer   to  employ  the  negro.     In  other  words,  he 
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has  shown  that  the  economic  failure  of  the  negro  agri- 
cultural laborer  is  due  to  the  lack  of  efficiency.  He  is 
further  of  the  conviction  that  the  negro's  future  position 
in  agriculture  will  be  inferior  to  that  of  the  present. 
That  stronger  and  stronger  competition  on  the  part  of 
white  agricultural  labor  will  drive  the  negro  to  still  lower 
groups  of  economic  activity  is  the  firm  conviction  of 
Mr.  Stone. 

My  experience  with  negro  laborers  in  the  South  and 
my  study  of  the  negro  as  an  economic  factor  in  the 
South  and  North  have  created  in  me  a  strong  conviction 
that  the  negro  is  losing  his  present  position  not  only  in 
agriculture,  but  also  in  practically  all  the  other  aspects 
of  economic  activity,  and  I  can  not  believe  that  this 
conviction  of  mine  is  the  result  of  prejudice  against  the 
negro,  for  I  was  reared  in  a  Southern  community  which 
did  not  believe  in  negro  slavery  and  in  which  I  was 
from  day  to  day  taught  that  color  should  stand  in  no 
man's  way. 

The  point  which  Dr.  Dubois  makes  that  race 
prejudice  and  hatred  are  really  the  only  obstacle  to  the 
negro's  economic  advancement,  while  in  some  respects 
partially  true,  is  for  the  most  part  incorrect  and  false. 
I  know  of  large  and  prosperous  southern  manufacturing 
communities,  in  which  the  author  has  had  great  in- 
fluence, in  which  the  negro  has  been  looked  upon  with 
much  human  interest  and  sympathy  and  in  which  he 
has  been  given  the  best  and  fairest  apportunity  in  agri- 
culture, in  manufacture,  and  in  domestic  service.  In 
these  very  communities,  in  which  the  negro  has  had 
much  in  his  favor,  he  has  lost  his  position  of  advantage. 
No  one  can  truthfully  say  that  it  has  been  because  of 
race  hatred  and  prejudice  on  the  part  of  the  whites, 
for  such  feeling  did  not  exist  to  any   noticeable    degree 
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in  these  communities.  This  was  really  and  truly  be- 
cause of  the  negro's  lack  of  economic  efficiency  and 
stability.  In  these  communities  he  has  had  his  oppor- 
tunity to  advance  in  an  economic  way,  but  he  has 
thrown  the  opportunity  away,  most  probably  forever. 
He  could  do  the  work  if  he  would.  One  day  he  worked  ; 
the  next  he  spent  on  a  holiday  and  his  machine  was 
idle. 

As  I  see  it,  the  negro  has  in  the  main  had  a  fair 
economic  opportunity  along  the  lines  of  agriculture, 
manufacture,  and  domestic  service.  In  the  aspect  of 
business  activity  race  prejudice  on  the  part  of  the 
whites  has  not  been  great.  This  prejudice  has  been 
against  the  negro  in  a  social  and  political  way,  rather 
than  in  an  economic  way.  Not  only  does  it  appear  to  me 
that  the  negro  has,  for  the  most  part,  had  a  fair  economic 
opportunity,  but  it  also  seems  to  me  that  he  has  lost  it  or 
has  failed  to  make  use  of  it.  Mr.  Stone  and  other 
Southern  planters,  who  would  do  all  in  their  power  to 
aid  the  negro,  tell  us  that  the  native  white  and  imported 
Italian  laborers  are  driving  the  negro  agricultural 
laborers  from  the  cotton  field  to  other  and  less  profitable 
fields  of  work.  The  manufacturers  of  the  Carolinas 
and  Virginia  tell  us  that  they  have  given  the  negro  a 
fair  opportunity  to  work  in  their  factories  and  mills, 
and  that  he  has  been  found  seriously  wanting  in 
efficiency  and  especially  in  stability.  The  cry  is  heard 
in  all  parts  of  the  South  and  in  most  of  the  places  of 
the  North  where  the  negro  abides  that  the  negro  is 
inefficient  as  a  domesttc  servant,  and  in  many  places 
the  negro  is  now  being  displaced  by  whites.  Dr. 
Dubois  tells  us  that  the  negro  is  losing  his  position  in 
domestic  service  because  of  race  prejudice  against  him 
on  the  part  of  the  whites.     He    also   tells  us    that   the 
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negro  woman  is  giving  up  her  position  in  domestic 
service  because  her  morals  are  corrupted  by  the  white 
man.  In  answer  to  his  first  statement  I  would  say  that 
the  Southern  whites,  at  least,  would  prefer,  upon  the 
whole,  to  employ  negroes  as  domestic  servants.  By 
temperament  and  tradition  the  Southern  will  select, 
all  other  things  being  equal,  a  negro  rather  than  a  white 
person  for  his  domestic  servant.  In  answer  to  the 
statement  that  the  white  man  is  largely,  if  not  wholly, 
responsible  for  the  negro  woman's  low  sexual  morals 
I  would  say  that  it  is  largely  incorrect  and  false.  The 
white  man,  unfortunately  for  himself  and  the  negroes, 
does  at  times  help  to  corruj^t  the  morals  of  the  negro 
woman,  but  that  the  negro  woman  herself  and  the 
negro  man  are  largely  responsible  for  a  low  state  of 
sexual  morals  no  one  who  knows  the  facts  in  the  case 
can  deny. 

I  would  not  for  a  moment  contend  that  a  dark  eco- 
nomic future  awaits  every  negro.  A  few  negroes  have 
already  made  important  advancements  in  the  realm  of 
business,  and  to  a  few  the  future  is  fair.  But  for  the 
bulk  of  them  the  economic  future,  as  I  see  it,  is  dark 
and  discouraging.  The  most  of  negroes  have  within 
forty  years  made  slight,  if  any,  advances  over  the  eco- 
nomic position  which  they  had  during  the  days  of  legal 
slavery.  When  the  Civil  War  came  to  a  close  and  the 
Southern  white  man  had  lost  enormously  in  human  life 
and  property,  the  negro  had  his  greatest  economic 
opportunity.  He  had  almost  undisputed  control  of  the 
supply  of  labor,  skilled  and  unskilled.  But  he  com- 
pletely failed  to  use  his  monopolistic  privilege.  The 
Southern  whites  have  since  that  time  increased  much 
more  rapidly  than  have  the  negroes,  and  now  the  South 
is  economically  bidding    for    the    European    laborer  to 
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come  to  her  fields  and  workshops.  The  negro  has 
already  lost  his  monopoly  control  of  the  supply  of 
Southern  labor.  The  native  white  man  and  the  im- 
ported foreigner  are  driving  him  from  the  best  places  in 
the  different  economic  groups.  White  competition  is 
becoming  stronger  and  stronger,  and  some  day  it  will 
drive  the  bulk  of  the  negroes  to  lower  and  lower  groups 
of  wealth  producing.  This  increasing  white  competi- 
tion will,  most  probably,  stimulate  a  few  negroes  to  do 
greater  things,  but  for  the  most  it  will,  it  seems  to  me, 
be  of  decided  disadvantage. 

Theodore  Marburg  :  The  central  idea  of  Mr. 
Stone's  paper  is  that  in  slavery  days  the  negro  had  a 
practical  monopoly  of  the  labor  market  in  his  section, 
that  only  since  his  emancipation  has  he  been  forced  to 
compete  to  any  extent  with  the  whites,  and  that  in  this 
competition  he  is  being  worsted.  Absolute  advance  or 
retrogression  on  the  part  of  the  negro  since  slavery  days 
is  less  a  factor  in  the  question  than  his  relative  inferi- 
ority to  the  white  man  with  whom  he  is  competing  at 
the  present  moment.  Mr.  Stone  has  here  put  his  finger 
on  a  fundamental  consideration,  one  around  which  the 
question  of  the  economic  future  of  the  negro  largely 
revolves. 

Mr.  Dubois's  position  is  that  the  negro  has  never  had 
a  fair  chauce ;  that  he  has  been  and  is  hampered  by  cer- 
tain facts,  principal  among  which  is  race  prejudice. 
With  Mr.  Dubois's  plea  for  more  equality  of  oppor- 
tunity for  the  negro  I  am  sure  we  all  heartily  sympa- 
thize. 

It  will  help  to  an  understading  of  the  question  if  we 
lay  aside  prejudice  and  sentiment  and  face  squarely  the 
fact  that  what  concerns  the  world  is  the  upbuilding  of 
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civilization  in  all  parts  of  the  earth  ;  that  what  concerns 
us  in  this  particular  problem  is  the  upbuilding,  spiritual 
and  material,  of  the  South.  It  matters  little  what  race 
carries  on  the  work.  We  want  that  race  which  is  best 
adapted  to  it,  whether  its  skin  be  white  or  black  or 
yellow. 

Of  course,  so  long  as  the  negro  is  with  us  we  owe  it 
to  him  and  to  ourselves  to  give  him  equal  opportunity, 
or  even  special  or  paternal  care,  provided  the  latter  does 
not  interfere  with  our  doing  all  we  can  for  the  more 
advanced  race.  There  should  be  no  artificial  propping 
up  of  one  race  vs.  another.  If  the  Spanish  race  had 
been  protected  in  California  to  the  exclusion  of  the 
Anglo-Saxon,  California  today  would  not  be  making 
such  contributions  to  civilization. 

In  the  discussion  of  the  negro  problem  we  have  had 
no  suggestion  from  a  responsible  source  that  the  negroes 
can  be  sent  out  of  the  country.  The  idea  has  been  ad- 
vanced by  a  prominent  Southern  man  that  the  lapse  of 
time  would  witness  a  mingling  of  the  races  ;  that  this 
would  come  about  not  through  marriage  but  by  a  more 
unhappy  process.  However  that  may  be,  the  negro  is 
here  and  will  probably  remain  here  as  a  distinct  class 
for  generations  to  come.  It  is  accordingly  our  duty  to 
labor  for  his  upbuilding.  Turning  to  that  side  of  the 
question  we  find  that  despite  the  lack  of  opportunity 
from  which  the  negro  has  suffered  and  is  suffering,  the 
white  man  has  done  much  for  the  negro  in  the  South. 
The  improvident  habits  of  the  negro  have  led  to  his 
accumulating  comparatively  little  property,  so  that  the 
bulk  of  the  taxes  in  the  Southern  states  are  paid  by  the. 
whites.  It  is  the  whites,  therefore,  who  pay  largely  for 
the  education  of  the  negroes.  In  the  decade  1890-1900, 
Louisiana,  where  the  greatest   illiteracy  is  shown,  re- 
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duced  the  percentage  of  black  illiterates  over  ten  years 
of  age  from  72%  to  62%.  In  Maryland,  where  it  was 
formerly  illegal  to  teach  the  negro  to  read  and  write, 
negro  illiteracy  was  reduced  in  the  same  decade  from 
50^^  to  35^,  so  that  there  is  promise  of  entirely  stamp-, 
ing  it  out  in  Maryland  in  another  generation. 

The  negro  needs  education  more  than  we  do.  He 
lacks  the  natural  inclination  to  moral  conduct  that  has 
been  acquired  by  us  through  generations  of  civilized  life. 
To  teach  men  to  think,  to  concentrate  their  faculties, 
and  to  co-operate,  President  Eliot  regards  as  the  basic 
elements  of  education.  And  true  education  will  incul- 
cate these  things.  The  frajichise  alone  cannot  make 
any  nia7i  free.  Plato  defines  the  free  man  as  he  who 
has  sufficient  control  over  his  appetites  to  be  governed 
by  reason  in  choosing  between  good  and  evil.  In  this 
sense  the  negro  is  not  yet  free,  and  will  not  be  free  until 
he  learns  to  think.  Then  it  is,  and  then  only,  that  he 
will  realize  how  much  depends  upon  honesty  in  thought 
and  word  and  deed,  on  faithfulness,  steadiness,  on  self- 
denial,  and  provident  conduct ;  in  a  word,  on  the  things 
embraced  in  the  term  character.  Only  training,  and 
generations  of  training,  will  effect  this.  The  ability  to 
co-operate,  another  of  President  Eliot's  essentials  of  edu- 
cation, he  lacks  sadly.  Bryce  has  pointed  out  that  there 
is  no  such  power  in  the  Kaffir  of  South  Africa  who  is 
admittedly  superior  to  the  Congo  race  from  which  our 
negro  population  descends.  There  is  no  evidence  of 
any  empire  or  important  political  unit  ever  having 
existed  among  them.  Once  acquired,  ability  to  co- 
operate would  save  the  blacks  from  the  tendency  to 
lapse  to  cruder  social  conditions  which  we  now  find 
where  they  are  massed  and  left  to  themselves.  With  it 
would  come  the  ability  to  help  themselves  ;  standards 
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would  be  set  up  and  a  great  force,  the  opinion  of  their 
fellows,  brought  to  bear  for  their  uplifting.  The  right 
kind  of  education,  which  will  include  training  of  char- 
acter, may  develop  in  the  negro  these  qualities. 

Another  factor  in  shaping  the  economic  future  of  the 
negro  is  the  existence  of  caste.  The  older  communities 
grow,  the  stronger  is  the  tendency  to  form  hard  and  fast 
lines  of  class  and  caste.  The  Jim  Crow  law  in  the 
Southern  states  is  only  one  manifestation  of  this  natural 
tendency.  When  I  say  natural  I  do  not  mean  necessary. 
It  is  natural  to  men  to  be  selfish  and  greedy.  Society  is 
founded  on  the  conscious  control  of  natural  tendencies 
in  the  individual,  and  we  should  consciously  control  and 
defeat  this  natural  tendency  toward  class  and  caste. 
But  the  indications  are  that  the  negro,  instead  of  ac- 
quiring greater  social  equality  as  time  goes  on,  will  be 
relegated  to  a  still  lower  social  position.  The  salvation 
of  the  South  lies  in  white  labor.  The  history  of  the 
black  race  since  the  Civil  War  shows  that  the  South 
cannot  rely  upon  the  negro  race  to  solve  its  problems. 
You  will  remember  that  at  our  meeting  at  New  Orleans 
two  years  ago  it  was  shown  that  two-thirds  of  the  cotton 
crop  of  Texas  and  one-half  of  the  whole  cotton  crop  of 
the  South  at  that  time  was  raised  by  white  labor.  It 
is  the  duty  of  individual  States  and  the  federal  govern- 
ment to  encourage  white  immigration  to  the  South,  and 
if  this  position  is  correct  the  movement  must  inevitably 
add  to  the  growing  hardships  of  the  negro  race  and  pro- 
foundly affect  its  economic  future.  In  other  words,  the 
forces  which  will  make  for  the  upbuilding  of  the  South 
will  probably  at  the  same  time  operate  against  the 
negro. 
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M.  B.  Hammond  :  I  have  no  desire  to  question  the 
truthfulness  of  the  picture  which  Mr.  Stone  has  drawn 
for  us  of  the  present  economic  situation  of  the  negro- 
both  in  the  North  and  in  the  South,  though  I  can 
hardly  agree  with  him  in  believing  that  the  careful 
study  of  local  conditions  and  the  impressions  of  in- 
dividuals, even  of  those  who  are  tolerably  familiar 
with  the  problem  in  hand,  are  to  be  preferred  to 
the  birdseye  view  of  the  situation  which  is  to  be 
gained  by  a  study  of  the  census  figures.  Both 
methods  of  investigation  are  undoubtedly  needed  and 
each  should  be  made  to  supplement  and  correct  the 
other,  not  to  displace  it  as  a  basis  for  forming  conclu- 
sions. 

Now  it  should  be  remembered  that  the  census  figures 
do  not  present  quite  so  sombre  a  picture  as  that  which 
Mr.  Stone  has  held  up  to  our  view.  Compared  to  the 
progress  made  by  the  white  race,  that  made  by  the 
negro  is  indeed  small,  and  it  is  perhaps  even  less  than 
we  ought  to  have  expected  after  taking  into  considera- 
tion all  the  difficulties  the  race  had  to  overcome.  It 
seems  clear,  nevertheless,  that  there  has  been  so7ne 
progress,  as  revealed  in  the  decline  in  the  percentage  of 
illiteracy,  the  increase  in  the  number  of  skilled  and 
semi-skilled  workers,  the  larger  number  of  land-owners, 
etc. 

We  are  here,  to  consider,  however,  not  the  past 
progress  of  the  negro  but  rather  his  economic  future. 
Like  Mr.  Stone,  I  do  not  care  to  risk  my  reputation  on 
the  shoals  of  prophey.  I  shall  use  my  time,  therefore, 
in  endevoring  to  point  out  what,  in  the  light  of  present 
tendencies,  seems  to  be  the  problem  presented  to  those 
classes  upon  whom  will  chiefly  fall  the  responsibility 
for  negro  progress  or  failure. 
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Now,  as  already  explained,  information  from  all 
sources  as  to  the  movement  of  population  goes  to  show 
that  for  the  majority  of  the  race  the  question  of  negro 
progress  or  retrogression  is  to  be  determined  in  the  South- 
ern states  and  particularly  within  that  region  which  we 
call  the  lower  South.  This  much  being  established,  it  is, 
furthermore,  pretty  evident  that,  in  spite  of  a  certain 
movement  of  the  negroes  to  the  towns  and  cities,  the 
great  majority  of  them  will  be  engaged  in  agricultural 
occupations, — probably  largely  employed  in  the  culture 
of  the  great  Southern  staple,  cotton.  It  is  not  without 
some  misgivings,  it  seems  to  me,  that  we  observe  this 
tendency  of  the  negroes  to  segregation  in  the  Black 
Belt. 

It  is  true  that  it  means  that  there  will  be  less  oppor- 
tunity for  friction  between  the  negro  and  the  white 
laboring-man,  less  opposition  from  organized  labor,  etc., 
and  it  may  be  that  with  the  present  lack  of  training  on 
the  part  of  the  great  mass  of  negroes  and  their  disin- 
clination to  work  steadily  they  are  not  able  to  compete 
with  the  better  disciplined,  better  organized,  and  more 
industrious  white  laborers  at  the  North  or  even  in  the 
manufacturing  regions  of  the  South.  Nevertheless, 
the  movement  of  the  race  southward  means  the  loss  of 
a  certain  stimulus  to  progress  which  one  class  always 
gets  from  another  class  on  practically  the  same  industrial 
plane  but  with  a  higher  standard  of  living.  The 
southern  movement  of  the  race  is  a  condition  which 
confronts  us,  however,  and  we  are  left  to  consider  the 
fitness  of  the  negro  to  survive  in  the  South  in  competi- 
tion with  the  foreign  white  labor  which  we  are  told  is 
being  slowly  attracted  thither. 

The  two  serious  hindrances  to  negro  progress  which 
strike    every    observer    are    the   negro's    economic    in- 


3i6  American  Economic  Association 

efficiency  and  the  prejudice  of  the  white  race.  Mr. 
Stone  tells  us  that  in  industrial  matters  there  is  no 
prejudice  against  the  negro  in  the  South,  that  he  may 
work  side  by  side  with  the  wh.ite  man  without  let  or 
hindrance,  so  long  as  he  does  not  claim  social  equality 
with  the  white  man.  I  am  not  at  present  concerned 
with  the  question  of  social  equality,  but  I  believe  that 
there  is  an  industrial  prejudice  against  the  negro  in  the 
South  which  is  one  of  the  greatest  hindrances  to  his 
progress  and  prosperity.  The  feeling  which  the  northern 
man  entertains  towards  the  negro  is  not  usually  due  to 
a  race  prejudice,  but  is  rather  due  to  the  fact  that  his 
experience  with  negro  labor  has  usually  proved  disap- 
pointing. He  has  been  reared  to  expect  efficiency  and 
progress  as  the  normal  attributes  of  any  individual 
worker  or  class  of  workers.  Too  often  his  experience 
with  negro  laborers  has  shown  these  qualities  to  be 
lacking.  When  the  chance  to  work  is  offered,  he  sees 
the  average  negro  either  declining  it  or  promising  to  do 
the  work  and  failing  in  his  promise.  If  the  work  is 
undertaken,  it  is  likely  that  it  will  not  be  completed  or 
that  it  will  be  poorly  done.  The  inability  of  the  negro 
to  find  work  in  the  North  is  not  so  much  due  to  the 
fact  that  he  is  black,  as  it  is  to  the  fact  that  he  has 
proved  incapable  of  meeting  the  conditions  necessary 
to  his  steady  employment. 

In  the  South  the  white  man  is  influenced  by  the 
thoughts  and  beliefs  which  had  been  developed  in  the 
days  prior  to  emancipation.  Under  slavery  the  negro 
was  not  expected  to  progress.  He  was  confessedly 
"the  hewer  of  wood  and  the  drawer  of  water",  and  his 
unprogressiveness  was  always  linked  with  the  idea  that 
he  was  a  member  of  an  inferior  race.  Any  one  who 
doubts  this  has  only  to  read   the  literature    of   slavery 
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times  where  the  burden  of  the  cry  is  that  slavery  is 
necessary  because  the  negro  is  not  capable  of  progress. 
The  Civil  War  put  an  end  to  slavery  but  it  did  not  and, 
of  course,  could  not  at  once  eradicate  this  idea  from  the 
minds  of  the  former  slave-owners  and  their  children,  so 
that  this  lack  of  progress  which  the  northern  man  re- 
gards as  unnatural  because  it  does  not  conform  to  his 
expectations,  the  southern  man  regards  as  a  part  of  the 
natural  order  of  things, — a  weakness  due  to  negro 
nature.  If  I  have  correctly  stated  the  attitude  of  the 
typical  white  man  in  the  South,  I  think  you  can  see 
how  serious  a  hindrance  this  is  to  negro  progress.  We 
all  know  that  it  is  difficult  for  us  to  make  progress  in 
any  line  when  nothing  is  expected  of  us.  The  white 
man  in  the  South  does  little  to  help  his  negro  tenants 
to  progress  because  he  feels  that  his  efforts  would  be 
wasted,  while  the  negro  is  little  inclined  to  put  forth 
efforts  in  this  direction  because  he  knows  that  nothing 
of  this  sort  is  expected  of  him. 

This  is  to  me  the  one  doubtful  element  in  the  pro- 
gram which  Mr.  Stone  has  announced  as  desirable  and 
as  being  the  inevitable  tendency  of  agriculture  in  the 
Black  Belt,  viz. — the  placing  of  the  negroes  under  the 
direct  control  and  supervision  of  the  white  race  in  such 
a  way  as  Mr.  Stone  has  elsewhere  indicated,  that  the 
relative  status  of  the  two  races  shall  be  rigidly  observed 
and  the  negro  shall  be  made  to  recognize  his  inferior 
position  and  pay  respect  and  render  obedience  to  the 
white  man.  The  question  is,  will  the  white  men  who 
exercise  such  supervision,  holding  the  notions  they  do 
concerning  the  negro,  be  the  ones  to  stimulate  progress 
in  their  subordinates.  I  do  not  object  to  the  statement 
that  the  negro  in  the  Black  Belt  stands  in  need  of  con- 
trol  and  supervision,  even  of  an  extreme  paternalistic 
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sort.  Many  of  us,  I  believe,  are  of  the  opinion  that 
this  should  be  a  benevolent  despotism,  that  it  should 
carry  with  it  a  feeling  of  responsibility  on  the  part  of 
the  land-owner  that  the  negro  is  entitled  to  make 
progress  and  that  it  is  part  of  the  white  man's  duty  to 
see  that  the  conditions  are  favorable  to  that  progress. 
When  Mr.  Stone  says  that  as  a  planter  he  is  concerned 
only  with  the  question  as  to  the  reliability  of  the  labor 
he  employs,  not  with  the  negro's  improvidence  and 
shiftlessness,  he  is  endeavoring,  it  seems  to  me,  to 
separate  cause  and  effect.  I  fear,  too,  that  there  are  not 
many  of  the  absentee  land-owners  in  the  "delta  region  " 
who  have  interested  themselves  in  improving  the 
standard  of  living  of  their  negro  laborers  and  tenants  in 
the  way  Mr.  Stone  has  done.  They  are  too  likely  to 
console  themselves  with  the  thought  that  the  unreli- 
ability of  the  labor  with  which  they  have  had  to  deal  is 
inherent  in  the  negro  and  that  they  must  make  the  best 
of  it.  Too  often  their  system  of  entrusting  the  manage- 
ment of  their  plantations  to  hired  managers  and  making 
the  success  of  this  management  depend  entirely  upon 
the  profits  is  one  which  encourages  rather  than  checks 
the  improvidence  of  the  tenants.  I  remember  the  man- 
ager of  one  large  plantation  in  this  region,  whose  em- 
ployer living  in  New  Orleans  considered  him  as  his  best 
manager,  telling  me  with  some  pride  that  during  the 
picking  season  he  paid  out  on  Saturday  so  many  hun- 
dred dollars  each  week  and  "before  midnight,"  he  said, 
"over  at  the  store  we  have  it  all  back  again." 

I  believe  also  the  credit  system  of  the  South — tlie 
crop  lien  system — which  Mr.  Stone  thinks  has  been  "so 
unjustly  inveighed  against",  is  today  one  of  the  chief 
hindrances  to  the  prosperity  and  progress  of  both  the 
negro  and  the  white  tenant  class,  and  through  its  very 
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encouragement  to  spend  rather  than  to  save  it  has  pro- 
duced improvidence  in  the  tenant  and  is  an  indirect 
cause  of  the  unreliability  of  labor  from  which  the  planter 
suffers.  I  do  not  wish  to  be  understood  as  believing 
that  the  problem  of  negro  inefficiency  is  so  simple  that 
it  can  be  solved  by  the  application  of  a  single  remedy. 
In  endeavoring  to  point  out  the  way  to  progress,  how- 
ever, one  ought  to  be  able  to  specify  difficulties  in  the 
way,  and  I  am  only  trying  to  indicate  those  which  seem 
to  me  the  most  formidable.  Of  these,  none  seems  to  me 
to  be  greater  than  the  system  of  advancing  supplies  by 
a  method  of  purchase  which  is  not  only  uneconomical 
but  which  discourages  thrift  and  independence.  I  be- 
lieve that  the  chief  responsibility  for  the  continuance  of 
this  system  rests  upon  the  shoulders  of  the  land-owner, 
that  it  is  primarily  his  problem,  and  that  an  honest 
effort  should  be  made  to  find  a  solution. 

As  to  the  methods  by  which  the  negro  should  himself 
endeavor  to  remove  his  present  economic  hindrances  to 
progress, — inefficiency  and  race  prejudice — I  have  been 
unable  to  see  that  any  wiser  plan  has  been  evolved  than 
that  recommended  by  Frederick  Dougglass  in  1853  for 
the  free  negroes  of  the  North,  and  which  in  its  present 
application  in  the  South  we  associate  with  the  names  of 
Booker  T.  Washington  and  the  Tuskegee  Institute.  I 
can,  furthermore,  see  no  danger  in  over-emphasizing,  at 
the  present  time,  the  need  of  industrial  education,  so 
far,  at  least,  as  the  negro  in  the  South  is  concerned. 
This  is  not  because  I  under-estimate  the  need  of  de- 
veloping those  political,  cultural,  social,  and  spiritual 
qualities  in  the  negro  which  Mr.  Dubois  regards  as  so 
essential  to  progress.  It  is  rather  because  I  see  in  in- 
dustrial education  a  first  step  in  the  direction  of  attain- 
ing this  all-sided  development.    It  must  not  be  forgotten 
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that  the  negro  as  well  as  the  white  man  in  the  South,  is 
still  affected  by  the  ideas  which  have  come  down  to  him 
as  a  heritage  of  the  slave  regime.  The  most  important 
of  these  ideas  was  that  freedom  meant  a  cessation  from 
manual  toil.  As  a  result  of  this  false  notion  the  aver- 
age negro  has  well  nigh  lost  his  habits  of  efficient  and 
persistent  labor.  The  compulsion  to  work  of  the  slave 
days  has  disappeared,  while  the  coercion  of  unsatisfied 
wants  which  could  alone  take  its  place  as  a  promoter  of 
persistent  labor,  has  not  yet  made  itself  felt.  This  is, 
of  course,  largely  due  to  the  fact  that  the  negro  has  not 
been  compelled  to  remain  steadily  at  work  in  order  to 
maintain  the  old  standard  of  living.  Until  a  higher 
standard  of  purely  material  prosperity  has  been  attained, 
I  fail  to  see  how  the  race  can  be  expected  to  reap  much 
advantage  from  the  education  which  has  other  than 
industrial  ends  in  view.  The  danger  of  holding  up  as 
an  ideal  the  standard  of  commercial  success  which  Mr. 
Dubois  fears  will  be  the  result  of  the  present  emphasis 
on  industrial  education,  is  a  real  danger  which  confronts 
the  college-bred  white  youth  of  the  land,  but  my  own 
feeling  is  that  it  is  the  lack  of  this  ideal  which  is  today 
one  of  the  most  patent  defects  of  the  negro.  To  learn 
the  gains  which  will  accrue  to  him  from  capitalizing  his 
earnings  is  the  first  lesson  he  needs. 

Industrial  education  has  the  further  merit  of  being  in 
the  line  of  least  resistance.  As  Mr.  Stone  has  pointed 
out,  there  is  no  prejudice  against  the  negro  undertaking 
manual  labor  of  any  sort  in  the  South,  either  onthe  part 
of  the  employers  or  that  of  the  skilled  white  laborers. 
Progress  which  the  race  may  make  in  this  direction  is 
therefore  likely  to  meet  with  less  opposition  than  in  any 
other  line.  Perhaps  the  only  criticism  to  be  made  of 
what  has  been  done  in  this  direction  is  that,  considering 
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the  occupation  of  the  great  majority  of  the  race,  too 
much  attention  has  been  paid  to  the  mechanic  arts  and 
too  little  to  agricultural  education.  Without  question- 
ing the  capability  of  many  negroes  to  succeed  in  pro- 
fessional lines,  the  description  which  Mr.  Dubois  has 
given  us  in  his  "  Philadelphia  negro  ",  of  the  difficulties 
of  securing  sufiScient  employment  along  these  lines  to 
maintain  a  decent  livelihood  is  not  one  which  would 
seem  to  encourage,  at  present,  many  negroes  to  attempt 
to  enter  these  professions.  Perhaps,  in  course  of  time, 
the  negroes  in  those  portions  of  the  South  where  they 
are  most  numerous,  may  develop  a  race-pride  which 
shall  cause  them  to  employ  members  of  their  own  race 
in  the  professions  as  well  as  in  other  lines  in  preference 
to  employing  whites.  In  the  meantime  their  ability  to 
hold  their  own  in  competition  with  the  white  race  seems 
more  certain  if  they  can  develop  the  degree  of  industrial 
efficiency  needed. 

H,  W.  Farnam  :  There  are  two  things  which  I 
should  like  the  privilege  of  saying.  One  I  state  with 
some  confidence,  the  other  with  great  diffidence.  In- 
deed, I  shall  place  an  interrogation  point  at  the  end  of 
it.  First,  I  think  that  we  must  all  be  on  our  guard 
against  hasty  generalizations.  It  is  easy  for  a  person 
who  has  observed  a  certain  part  of  the  South  at  close 
range  to  generalize,  perhaps  unconsciously,  with  regard 
to  the  whole  situation,  and  it  is  still  easier  for  one  who 
reads  the  account  of  conditions  in  one  section  to  assume 
that  they  are  typical.  I  do  not  claim  to  be  an  expert 
on  this  subject.  I  have  never  lived  in  the  South  ;  I 
have  not  even  married  a  Southern  wife.  But  in  the 
several  visits  which  I  have  made  to  the  South  with  a 
desire  to  learn  as  much  as  possible  I  have  seen  enough 
21 
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to  convince  nie  of  the  great  diversity  of  conditions. 
Not  only  are  conditions  different,  but  the  individuals 
are  different.  On  account  of  the  large  but  varying  in- 
fusion of  white  blood  there  is  no  homogeneity  among 
those  commonly  classed  as  negroes.  But  I  believe  that 
theie  is  also  a  very  great  difference  due  to  variations  in 
the  characteristics  of  the  African  ancestry  itself.  It 
is,  therefore,  I  believe,  misleading  to  speak  of  the 
negro  as  if  we  had  a  fairly  uniform  type.  Of  course, 
the  various  so-called  races  of  Europe  which  come  to 
our  shores,  the  Italians,  the  Germans,  the  Scandinavians, 
the  Slavs,  and  the  Irish,  are  in  each  case  more  or  less 
mixed.  But  I  believe  that  there  is  a  greater  homogenity 
even  in  these  mixed  European  races  than  in  the  so- 
called  negro  race. 

Not  only  is  the  negro  race  not  homogeneous,  but  as 
a  race  it  is  still  undeveloped.  Let  us  grant  that  many 
of  the  negroes  as  we  know  them  today  are  lazy  and 
without  forethought.  Can  we  confidently  say  how 
much  of  this  temperament  is  due  to  racial  peculiarities, 
how  much  to  environment  and  history  ?  The  ancestors 
of  the  modern  thrifty  Germans  were  described  by 
Tacitus  eighteen  centuries  ago  as  being  lazy,  and  loath 
to  gain  by  sweat  what  they  could  get  by  blood.  If  one 
of  these  primitive  Teutons  could  be  resurrected,  he 
would  doubtless  find  himself  quite  unable  to  compete 
with  his  descendant,  trained  through  generations  to 
habits  of  industry  and  method.  The  negro  race  is  still 
serving  its  apprenticeship,  and  there  are  in  reality  very 
few  cases  in  which  we  can  judge  of  its  capabilities  when 
properly  trained.  I  was  very  glad  that  Dr.  Dubois 
referred  in  some  detail  to  the  land-owning  system  at 
Calhoun.  I  am  somewhat  familiar  with  this  work,  and 
consider    it  a    remarkable    sociological    laboratory    ex- 
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periment.  It  is  especially  instructive,  because  the  per- 
sons concerned  represent  the  average  uneducated  field 
hands  of  a  district  in  which  there  is  little  white  blood  and 
little  white  influence  for  good.  If  such  persons  can  in  a 
short  time  become  self-supporting  land-owners  by  the  ap- 
plication of  a  system  which  is  not  in  the  least  paternal, 
but  merely  puts  such  a  premium  upon  thrift  as  generally 
exists  in  a  normal  society,  and  is  based  upon  strict 
business  principles,  we  must  receive  with  some  caution 
the  statement  that  the  negro  race  as  such  is  necessarily 
shiftless  and  improvident. 

The  other  thing  which  I  wish  to  suggest  rather  than 
state  is  that  in  my  opinion  we  already  have  in  the  South 
a  caste  system,  and  that  we  cannot  properly  understand 
the  conditions,  either  economic,  or  social,  unless  we 
face  this  fact.  This  does  not,  of  course,  square  with 
our  political  shibboleths.  It  does  not  harmonize  with 
the  commonly  accepted  teachings  of  Christianity.  We 
do  not  like  the  word,  and  I,  unfortunately,  have  not 
time  in  five  minutes  to  marshall  my  proofs.  I  will 
only  say  that  any  one  who  has  carefully  studied  the 
Indian  caste  system  cannot  fail  to  see  that  its  essential 
characteristic,  namely,  the  prohibition  of  marriage  be- 
tween different  castes,  is  sanctioned  by  law  in  the 
Southern  states,  and  that  there  are  many  other  parallels, 
one  of  which  has  been  brought  to  my  mind  this  morn- 
ing by  Dr.  Dubois  in  his  extremely  suggestive  account 
of  the  group  system  of  industry.  There  are,  of  course, 
also  many  contrasts,  which  should  not  be  overlooked, 
but  which  mark  differences  of  application  rather  than 
of  principle.  If  this  analysis  which,  as  I  said  in  the 
beginning,  I  propose  with  much  diffidence,  should  com- 
mend itself  to  those  who  are  more  familiar  with  the 
subject  than  I  am,  I  should   like  to   ask  in    conclusion 
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whether,  in  this  very  separation  of  races,  which  bears 
with  such  severity  upon  many  individuals  of  the 
colored  race,  and  which  involves  so  much  hardship  and 
friction,  there  may  not  after  all  lie  a  certain  protection  ? 
For  we  must  remember  that  the  race  is  still  serving  its 
apprenticeship.  May  not  the  system  of  group  industries 
during  this  apprenticeship  serve  to  shield  the  colored 
race  from  a  competition  with  the  white  race  in  which 
it  would  be  almost  sure  to  be  worsted  ? 


NOTE. 

In  its  immediate  contrast  to  this  statement  of  P'rederick  Douglass', 
the  following,  which  I  am  permitted  to  quote  from  a  personal  letter 
from  Prof.  Willcox,  is  interesting  and  significant  :  "  Perhaps  you  have 
noticed  the  rapidity  with  which  the  Italians  have  been  getting  into 
the  sugar  cane  districts  of  Louisiana.  My  attention  was  called  to  it 
today  by  noticing  the  statement  in  the  report  of  the  Industrial  Com- 
mission that  '  the  Italians  of  those  states  (Mississippi  and  Louisiana) 
are  rapidly  dislodging  the  negroes  from  the  sugar  cane  plantations.' 
I  have  picked  out  the  five  parishes  of  Louisiana  each  of  which  had 
more  than  20,000  acres  in  cane  in  1899.  These  five  had  54%  of  the 
total  sugar  cane  area  of  the  state.  In  1890  they  included  960  Italians, 
or  12%  of  the  total  number  in  the  state.  In  1900  they  contained 
5007  Italians,  or  29%  of  the  total  number  in  the  state.  In  each  parish 
also  the  per  cent,  of  negroes  in  the  total  population  decreased,  and  in 
four  out  of  the  five  decreased  more  rapidly  than  the  average  for  the 
whole  state."  The  parishes  in  question  are  St  Mary,  Lafourche,  As- 
sumption, Terrebonne  and  St  James.  It  is  somewhat  curious  that  in 
enumerating  the  various  people  who  could  not  compete  with  the  ne- 
gro in  the  South  Douglass  should  have  overlooked  the  Italian. 
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INTRODUCTION. 

The  following  chapters  are  devoted  to  one  of  the  phases 
of  the  railroad  problem.  Their  purpose  is  to  disclose  the 
relation  which  has  come  to  exist  in  this  country  between 
the  courts  and  the  railroad  commissions.  To  this  end 
they  attempt  to  trace  the  development  of  what  is  termed 
the  doctrine  of  judicial  review — the  principle  that  the 
courts  have  jurisdiction  to  review  rates  made  by  commis- 
sions and  to  restrain  the  enforcement  of  such  as  may  be 
found  unreasonable.  They  next  endeavor  to  determine 
how  seriously  this  doctrine,  in  its  practical  application, 
has  affected  the  efficiency  of  such  commissions  as  are  em- 
powered to  establish  schedules  of  railroad  rates.  And 
finally,  from  the  difficulties  thus  disclosed,  they  venture  to 
point  out  the  possible  avenues  of  escape. 

Manifestly  the  discussion  of  a  subject  which  involves 
but  one  phase  of  a  problem,  cannot  appear  in  its  proper 
light  without  some  preliminary  exposition  of  the  problem 
as  a  whole.  Yet  so  thoroughly  familiar  are  most  of  the 
aspects  of  the  railroad  problem  that  their  extended  treat- 
ment must  be  entirely  unnecessary.  Accordingly  the 
author  has  confined  himself,  in  the  first  chapter,  to  a  por- 
trayal in  barest  outline  of  the  historical  back  ground  of 
the  problem  and  of  its  basis  in  economic  theory.  Only 
those  matters  which  bear  a  very  important  relation  to 
the  particular  question  discussed  in  the  later  chapters,  are 
subjected  to  comment  of  any  length.  Indeed  the  whole 
purpose  of  the  preliminary  chapter  is  to  cast  the  light  of 
history  and  of  theory  upon  the  problem  of  judicial  review, 
in  order  to  discover  its  significance,  and  to  determine  the 
point  of  view  from  which  it  should  be  regarded. 
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It  will  be  noticed  that  throughout  the  work  reference 
is  made  only  to  rates  established  by  state  commissions, 
and  to  the  judicial  doctrine  pertaining  thereto.  That 
doctrine,  as  will  be  shown,  is  based  upon  the  Fourteenth 
Amendment  to  the  Federal  Constitution,  which  forbids 
each  state  to  deprive  any  person  of  property  without  due 
process  of  law,  or  to  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws.  Up  to  the  pre- 
sent time,  therefore,  the  judicial  doctrine  has  operated 
only  as  a  restraint  upon  state  railroad  control.  But  the 
significance  of  the  doctrine  is  much  broader  than  that  fact 
would  imply.  For  the  Fourteenth  Amendment,  in  so  far 
as  it  attempts  to  preserve  the  rights  of  private  property 
from  invasion  by  the  states,  has  a  counterpart  in  the 
Fifth  Amendment,  which  forbids  the  national  government 
to  take  property  without  just  compensation  and  without 
due  process  of  law.  It  is  evident,  therefore,  that  should 
the  federal  government  ever  attempt  to  fix  railroad  rates 
the  doctrine  of  judicial  review  would  be  extended  to  em- 
brace such  regulation. 

At  the  present  writing  (April  14,  1906)  it  seems  prob- 
able that  before  long  Congress  will  enact  a  rate  regulation 
law,  and  should  that  event  occur  the  matter  will  at  once 
become  of  great  importance.  For  even  if  an  amendment 
providing  specifically  for  judicial  review  should  not  be 
incorporated  in  the  act,  the  courts  would  nevertheless 
possess  that  right  just  as  fully  as  they  now  do  in  regard 
to  state  control.  Even  a  provision  for  judicial  review  to 
determine  whether  rates  are  "  fairly  remunerative " 
would  not  change  the  scope  of  the  judicial  investigation, 
for  that,  as  will  be  seen,  is  the  purpose  of  judicial  review 
under  the  Constitution.  Thus  the  courts  would  assume 
the  same  relation  to  the  Interstate  Commerce  Commis- 
sion that  they  now  maintain  toward  the  state  commis- 
sions, and  consequently  the  same  serious  difficulties  which 
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now  confront  the  states  would  await  the  agencies   of 
national  control. 

But  the  doctrine  of  judicial  review  is  of  even  wider 
importance,  in  that  it  applies  not  only  to  the  regulation 
of  railroad  rates,  but  to  public  control  of  charges  in  other 
lines  of  business  as  well.  Whether  the  doctrine  elabo- 
rated in  railroad  cases  is  to  govern  the  courts  in  passing 
upon  charges  prescribed  by  the  legislatures  for  private 
industries  which  have  become  so  far  affected  with  a  pub- 
lic interest  as  to  be  subject  to  government  control  of  their 
rates — such  as  warehouses  and  stock  yard  companies — 
is  not  clear,  especially  in  view  of  such  cases  as  Budd  vs. 
New  York,  Brass  vs.  Stoeser,  and  Cotting  vs.  Kansas 
City  Stock  Yard  Company.  Mr.  Justice  Brewer's  re- 
marks in  the  last  named  case,  though  uttered  obiter,  are 
interesting  because  of  their  suggestion  of  a  different  form 
of  review  in  cases  involving  industries  of  this  kind.  How- 
ever that  may  be,  there  is  no  doubt  that  the  doctrine  of 
judicial  review  worked  out  for  railroads  applies  also  to 
the  regulation  of  other  forms  of  public  business.  And 
so  the  same  restraints  placed  upon  government  control  of 
railroads  exist  in  the  case  of  all  public  service  or  quasi- 
public  corporations,  limiting,  for  example,  the  public 
regulation  of  street  railway  fares,  and  of  gas  and  water 
rates.  These  facts  lend  additional  interest  to  the  follow- 
ing inquiry  as  to  the  limits  which  the  courts  may  set, 
under  our  Constitution,  to  public  control  of  railroad  rates, 
and  as  to  the  justice  and  expediency  of  such  limitation. 


CHAPTER   I. 

PUBLIC   REGULATION   OF   RATES. 

Public  control  of  railroad  rates  has  existed  in  this 
country  for  hardly  more  than  a  third  of  a  century.  Prior 
to  about  1870  it  was  the  policy  of  our  governments,  both 
state  and  national,  to  let  railroad  traffic  matters  alone. 
Indeed,  with  the  exception  of  a  few  statutory  provisions 
designed  to  promote  security  of  life  and  limb  in  the  oper- 
ation of  railroads,  no  public  regulation  of  any  kind  was 
attempted.  On  the  contrary,  the  American  governments 
very  generally  encouraged  and  supported  railroad  enter- 
prises through  substantial  grants  of  land  and  money. 
That  railroad  companies  would  ever  require  any  consid- 
erable measure  of  restraint  or  control  was  not  at  first 
imagined,  for  they  were  regarded  as  public  benefactors. 
And  that  there  could  be  anything  hostile  between  their 
interests  and  those  of  the  public  was  not  apparent  until 
many  years  had  passed  and  our  railroad  system  was 
fairly  well  developed.  When  the  fact  did  appear,  how- 
ever, many  of  the  states  were  not  slow  to  adopt  a  definite 
policy  of  regulation,  in  which  lead  they  were  followed  in 
1887  by  the  Federal  Government.  The  initiation  of  this 
policy,  then,  was  not  the  result  of  speculations  concerning 
the  proper  functions  of  the  state,  but  on  the  contrary  was 
caused  by  the  appearance  of  serious  abuses  in  railroad 
management,  and  by  the  realization  that  they  were  the 
inevitable  consequence  of  unrestricted  private  control. 
What  these  abuses  are,  and  in  what  characteristics  of  the 
railroad  industry  they  have  their  origin,  it  is  important 
to  observe  in  order  to  appreciate  the  significance  of  those 
measures  which  the  public  has  adopted  for  their  correc- 
tion. 

4  330 
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In  any  statement  of  railroad  evils  attention  is  most 
naturally  directed  first  to  unjust  discrimination,  as  the 
most  serious  of  all.  "  Discrimination  "  is  a  term  which, 
as  applied  to  railroads,  embraces,  if  it  does  not  cover,  a 
multitude  of  sins.  The  forms  which  unjust  discrimina- 
tion may  take  are  myriad.  There  may  be  undue  prefer- 
ences in  rates  as  between  persons,  or  communities,  or 
commodities,  or  connecting  lines.  Again,  the  preference 
may  be  involved,  not  in  the  rates  themselves,  but  in  per- 
sonal favors  to  the  fortunate  shipper,  or  in  the  character 
of  the  service  rendered,  as  in  a  most  abundant  car  sup- 
ply, or  more  expeditious  carriage.  When  involved  in 
the  rates,  however,  the  discriminations  may  be  effected 
through  differences  not  only  in  the  charges  for  carriage, 
but  in  the  charges  for  other  services,  such  as  loading, 
switching,  storage,  and  demurrage.  Discriminations  in 
rates  may  be  public,  appearing  in  the  printed  schedules 
of  the  company,  but  in  the  vast  majority  of  cases  they  are 
privately  made.  When  so  made  they  most  commonly 
take  the  pernicious  form  of  secret  rebates,  though  not  in- 
frequently they  are  effected  through  the  equally  vicious 
practice  of  false  billing.  But  there  are  innumerable 
other  ways.  Quite  recent  investigation  has  brought  to 
light  the  discriminations  concealed  by  the  incorporation 
of  the  so-called  "  industrial  roads."  "  Midnight  sched- 
ules "  are  also  a  late  discovery — so  far  as  the  public  is 
concerned — and  the  private  car  abuses  are  also  fresh  in 
mind.  So  far  as  passenger  traffic  is  concerned,  the  con- 
nivance of  railroads  with  scalpers  has  long  been  a  fami- 
liar story.  In  these,  then,  and  many  other  ways  do  the 
railroads  too  frequently  succeed  in  evading  their  duty  as 
common  carriers  to  serve  all  on  equal  and  reasonable 
terms. 

The  mere  enumeration  of  these  practices,  however,  is 
sufficient  to  prompt  the  inquiry  as  to  why  railroad  man- 
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agers  are  disposed  to  indulge  in  them,  since  they  must 
mean  in  many  cases  a  reduction  in  revenue,  and  in  all 
cases  must  tend  to  complicate  the  already  difficult  admin- 
istration of  the  property.  In  reply  it  may  be  said  that 
railroad  managers  do  not  often  desire  to  discriminate, 
that  on  the  contrary  they  are  usually  loath  to  do  so,  but 
that  they  are  driven  to  that  course  whether  they  will  or 
no.  Under  the  conditions  of  competition  as  it  prevails 
among  railroads,  there  is  no  alternative  except  between 
discrimination  and  speedy  insolvency. 

The  explanation  of  this  fact  is  found  in  one  of  the 
characteristic  features  of  the  railroad  industry,  namely, 
the  relation  between  expenses  and  volume  of  traffic.  Ex- 
penses increase  but  slightly  when  traffic  increases  greatly. 
This  is  true  not  only  because  the  fixed  expenses  of  any 
railroad  company  are  so  large  a  proportion  of  the  whole, 
but  because  even  the  variable  items  of  expenditure  do  not 
begin  to  keep  pace  with  the  growth  of  traffic.  These 
facts  lead  to  two  important  immediate  results.  In  the 
first  place,  railroad  managers  are  under  a  constant  and 
powerful  incentive  to  get  business  even  at  reduced  rates 
They  realize  that  an  increase  in  traffic  means  a  much  more 
than  proportional  increase  in  net  earnings;  in  other 
words,  augmented  business  means  a  decided  reduction  in 
the  cost  of  carrying  each  unit  of  traffic.  Since  this  is 
so,  they  are  not  only  inspired  to  seek  customers  in  all  the 
commercial  highways  and  hedges,  but  they  are  also 
strongly  tempted  to  accept  traffic  at  reduced  rates — in- 
deed to  offer  reduced  rates  in  order  to  secure  it.  But 
now  a  second  consequence  of  this  peculiar  relation  be- 
tween expenses  and  volume  of  traffic  is,  that  it  is  utterly 
impossible  to  determine  what  any  given  service  will  cost 
the  company.^     A  traffic  manager,  therefore,  tempted  as 

*  It  is  not  only  impossible  to  determine  in  advance  the  cost  of 
rendering  any  particular  service,  but  it  is  impossible  to  discover  what 
that  cost  has  been  even  at  the  end  of  the  year  when  all  accounts  are 
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he  is  to  accept  each  item  of  traffic  if  need  be  at  a  reduced 
rate  is  entirely  without  data  which  would  enable  him  to 
fix  the  point  below  which  a  rate  would  be  unremunerative. 
Such  being  the  case,  his  conduct  under  the  stress  of  com- 
petition is  most  natural.  He  offers  whatever  rate  is 
necessary  to  get  the  business  away  from  his  rivals,  de- 
voutly hoping  all  the  time  that  the  rate  will  not  prove  in- 
jurious to  his  road,  but  utterly  without  means  of  judging 
its  effect.  The  outcome  is  that  traffic  managers  are 
swayed  by  an  impulse  to  accept  traffic  at  almost  any  rate, 
if  compelled  to  do  so  by  competition.  "  Get  business  " 
is  their  motto.  "  Get  it  at  a  high  rate,  if  possible;  at  a 
low  rate  if  necessary;  but  get  it." 

The  consequences  of  this  fact  are  familiar  to  all.  Com- 
petition between  railroads  is  fierce  and  intense,  and  con- 
stantly tends  to  develop  into  the  "  cut-throat  "  variety, 
ending  perhaps  in  the  all  too  familiar  "  rate  wars." 
Dominated  by  the  passion  for  traffic,  eager  to  snatch  it 
from  competing  lines,  each  road  cuts  rates  wherever  nec- 
essary, or  offers  other  advantages  to  get  the  traffic  for 
itself.  And  thus  swarm  into  industrial  life  that  horde  of 
evils  to  which  allusion  has  been  made — the  evils  of  unjust 
discrimination.  Thus  are  railroad  managers  compelled 
by  the  exigencies  of  their  business  to  wield  unceasingly 
a  tremendous  power  through  which  one  man,  one  in- 
dustry, one  town  may  be  built  up,  while  others  are  crip- 
pled or  destroyed.  Of  course  it  may  happen  that  a  pow- 
erful industry  may  secure  such  an  influence  in  the  control 
of  a  railroad  that  discriminations  may  intentionally  be 

in.  It  is  practically  impossible  to  apportion  the  total  expenditures 
among  the  various  kinds  of  traffic — freight,  passenger,  milk,  express, 
and  mail.  And  even  if  the  freight  expenses  could  be  determined, 
it  would  be  impossible  to  apportion  them  among  the  various  individ- 
ual items,  so  as  to  determine  cost  of  carriage,  terminal  expenses,  etc., 
of  each,  or  even  the  total  cost  of  each.  Cost  keeping  is  impossible 
in  the  traffic  department  of  a  railroad. 
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made  for  the  purpose  of  crushing  the  former's  rivals;  but 
even  where  this  element  is  lacking,  unjust  discrimination 
is  not  only  a  possibility  in  railroad  management — it  is  a 
natural  and  inevitable  consequence  of  all  unrestricted 
railroad  competition.  Railroads  do  not  usually  wish  to 
discriminate,  but  they  are  compelled  to  do  it.  Discrimi- 
nation may  drive  them  into  bankruptcy,  but  abstinence 
from  it  is  sure  to  do  so,  so  long  as  competition  persists. 
They  discriminate  in  order  to  live — though  their  dis- 
crimination may  sometimes  kill  them. 

A  second  railroad  evil  hardly  less  serious  than  that 
just  considered,  and  certainly  no  less  the  outgrowth  of 
causes  inherent  in  the  business,  is  extortion.  The  im- 
position of  exorbitant  charges  is  in  large  measure  a  conse- 
quence of  monopolistic  elements  in  the  railroad  industry. 
Many  communities  enjoy  the  services  of  but  one  railroad, 
and  of  no  other  means  of  transportation;  and  while  the 
number  of  such  places  is  at  present  slowly  diminishing, 
there  is  no  doubt  that  to  the  end  of  time  the  number  will 
continue  large.  Of  course  as  to  such  points  there  can  be 
no  competition  at  all.  Even  potential  competition  almost 
wholly  fails  as  a  restraining  force,  because  of  the  immense 
cost  of  duplicating  a  railroad's  plant  and  equipment,  and 
because  of  the  long  time  which  the  process  of  duplication 
must  consume.  The  railroads  are  consequently  free,  in 
the  absence  of  government  control,  to  fix  rates  on  the 
monopoly  principle  of  maximum  net  return.  The  only 
practical  limitation  upon  their  power  is  thati;. which  arises 
from  the  influence  of  rates  at  competing  points  upon 
rates  at  intermediate  points,  but  even  this,  as  experience 
has  abundantly  shown,  is  wholly  inadequate.  Extortion 
may  exist,  moreover,  even  in  the  presence  of  competition. 
The  nominal,  or  public  rates  applying  to  competing  points 
may  themselves  be  exorbitant.  Of  course  discrimina- 
tions, as  already  explained,  result  in  a  lower  charge  being 
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exacted  from  most  shippers,  but  the  small  or  innocent 
shipper  may  very  likely  have  to  pay  the  scheduled  rate. 
And  of  course  arrangements  such  as  pools,  consolidations, 
or  communities  of  interest,  may  be  made  which  destroy 
competition  in  whole  or  in  part,  temporarily  or  perman- 
ently. To  the  extent  to  which  such  arrangements  are 
effective,  rates  are  subject  to  the  arbitrary  control  of  the 
railroads.  The  public  has  no  guarantee  of  reasonable 
charges. 

A  third  evil  of  private  railroad  management  is  instabil- 
ity in  rates.  The  industrial  interests  of  every  community 
demand  that  railroad  charges  shall  be  stable.  The  trans- 
portation factor  is  an  essential  one  in  all  industries,  and 
accordingly  an  element  of  transportation  expense  is  pre- 
sent in  the  cost  of  practically  every  commodity.  For 
railroad  rates,  therefore,  to  be  unstable  is  to  introduce  an 
element  of  serious  uncertainty  into  all  business.  That 
this  is  a  highly  undesirable  thing  needs  no  argument. 
Yet  the  fact  that  the  public  interest  demands  stability  in 
rates  is  not  always  a  conclusive  argument  with  the  traffic 
manager.  Private  railroad  management  furnishes  no 
guarantee  that  rates,  once  established,  will  remain  unal- 
tered until  changing  industrial  conditions  demand  their 
alteration. 

Such  are  the  principal  evils  so  far  as  rates  are  con- 
cerned, which  have  grown  up  with  the  development  of  the 
railroads,  and  against  which  legislation  has  been  di- 
rected.- Through  just  what  measures  the  public  has 
endeavored  to  abate  these  mischiefs,  it  is  now  appropriate 
for  us  to  inquire. 

"  Certain  other  evils,  such  as  the  granting  of  free  passes  to  public 
officers;  attempts  to  evade  or  limit  liability;  and  incompetent  or 
negligent  maintenance  and  operation  of  roads,  are  not  dealt  with 
here,  as  they  are  not  of  importance  in  connection  with  the  subject  of 
this  work. 
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Legislation  designed  to  prevent  unjust  discriminations 
has,. up  to  the  present  time,  taken  chiefly  the  form  of  pro- 
hibitions against  such  practices,  coupled  with  penalties 
for  infraction  of  the  law.  In  many  states  railroad  com- 
sioners  have  been  charged  with  the  duty  of  discovering 
violations  of  the  law,  and  of  directing  against  the  guilty 
parties  the  prosecuting  agencies  of  the  government,  but 
in  many  other  states  these  agencies  have  been  left  without 
special  assistance  in  this  work.  Leaving  out  of  account 
a  few  minor  provisions  of  law,  our  governments,  both 
state  and  national,  have  rested  content  with  this  merely 
prohibitory  legislation. 

Against  extortion  also  have  been  leveled  prohibitory 
statutes,  reinforced  with  penal  provisions.  To  these  have 
been  added  other  laws  forbidding  the  merger  or  consoli- 
dation of  competing  railroad  companies,  and  declaring 
that  no  arrangements  in  the  nature  of  a  pool  shall  be 
enforcible  at  law.  These  provisions  have  been  designed 
to  preserve  competition  wherever  it  exists,  thereby  pre- 
venting the  companies  from  fixing  monopoly  rates.  In 
addition  to  these  two  classes  of  laws,  a  number  of  states, 
as  well  as  the  United  States,  have  endeavored  to  solve 
the  problem  through  the  appointment  of  railroad  commis- 
sions invested  with  a  general  authority  to  supervise  rail- 
road companies,  and,  among  other  things,  to  advise  with 
them  in  regard  to  their  rates.  The  majority  of  states, 
however,  which  have  established  commissions,  have  gone 
further  than  this,  and  have  empowered  their  commissions 
actually  to  fix  rates  for  the  railroad  companies.  In  some 
instances  the  legislatures  have  themselves  exercised  this 
power  and  have  passed  maximum  rate  laws.  Thus  it  is 
seen  that  the  states  have  resorted  to  several  expedients 
to  obviate  the  danger  of  exorbitant  railroad  charges. 

The  measures  which  have  already  been  mentioned  are 
also  designed  to  secure  stability  in  rates.     Laws  against 
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unjust  discrimination  and  extortion,  insofar  as  they  are 
successful,  must  necessarily  prevent  those  disturbances 
in  schedules  which  are  so  injurious  to  all  business.  And 
especially  effective  in  producing  this  result  must  be  the 
public  regulation  of  rates.  No  further  measures,  there- 
fore, peculiar  to  this  difficulty,  have  been  alopted  by  the 
states. 

In  these  various  ways,  then,  have  our  governments 
endeavored  to  correct  the  evils  of  private  railroad  man- 
agement. How,  now,  let  us  ask,  have  these  attempts  at 
control  been  regarded  by  the  companies?  To  which,  if 
any,  have  they  offered  resistance  in  the  courts  ? 

While  railroad  companies  have  no  doubt  often  felt  that 
they  were  being  much  abused,  they  have  made  no  serious 
effort  to  disprove  the  validity  of  certain  laws.  Thus 
those  general  provisions  requiring  reasonable  rates  and 
service,  forbidding  unjust  discrimination  and  extortion, 
have  been  generally  recognized  as  within  the  proper  scope 
of  legislative  power.  So  also  anti-pooling  and  anti- 
consolidation  clauses,  being  no  more  than  adaptations  to 
modern  conditions  of  the  old  common  law  rule  on  re- 
straint of  trade,  are  generally  acknowledged  to  be  valid. 
Even  an  advisory  commission  empowered  to  recommend 
changes  in  rates  is  conceded  to  be  a  proper  creature  of  the 
police  power.  Such  methods  of  control  as  these,  rail- 
roads have  as  a  general  rule  refrained  from  resisting  in 
the  courts.  They  have  rather  exercised  their  ingenuity 
to  discover  methods  of  rendering  them  nugatory  in  prac- 
tice. 

But  the  case  has  been  entirely  different  with  statutes 
fixing  rates  or  establishing  commissions  with  power  to  fix 
rates.  From  the  very  beginning  of  railroad  control  the 
companies  have  resisted  such  laws  with  tireless  energy. 
Case  after  case  has  been  started,  and  very  few  which  in 
the  trial  courts  have  been  decided  adversely  to  the  roads. 
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have  been  abandoned  until  a  ruling  has  been  obtained 
from  the  Supreme  Court  of  the  United  States.  Every 
argument  has  been  used  to  defeat  these  measures  of  pub- 
lic regulation,  and  the  ablest  counsel  in  the  country  has 
been  employed  in  the  attempt  to  accomplish  that  end. 

The  grounds  upon  which  the  resistance  of  the  railroads 
has  been  based  are  four  in  number : 

1.  That  the  legislature  has  no  right  to  fix  rates. 

2.  That,  even  conceding  that  right  to  the  legislature, 
some  of  the  state  laws  have  been  void  insofar  as  they 
have  attempted  to  regulate  interstate  commerce. 

3.  That,  again  conceding  the  legislature's  power,  the 
charters  of  some  companies  exempt  them  from  its  exer- 
cise. 

4.  That,  still  conceding  the  legislature's  right,  its 
power  is  not  absolute,  but  the  rates  are  subject  to  review 
by  the  courts.  Rates  ought  to  be  reasonable,  even  if 
made  by  the  state,  and  whether  they  are  or  not  is  a  judi- 
cial question,  and  cannot  be  conclusively  determined  by 
the  legislature.^ 

Let  us  examine  each  of  these  contentions,  and  the  reply 
which  has  been  made  to  it  by  the  Supreme  Court  of  the 
United  States. 

I.  It  was  most  natural  that  railroad  rate  regulation 
should  first  be  most  vigorously  resisted  on  the  broad 
ground  that  the  legislature  is  without  constitutional  power 
to  fix  rates,  directly  or  indirectly.  The  spirit  of  our  in- 
stitutions— legal,  political  and  economic — contemplates 
the  widest  possible  freedom  of  individual  action  in  in- 
dustry, and  limits  the  play  of  government  interference 
within  very  strict  bounds.  Especially  are  prices,  rates,  and 

*  In  addition  to  these  objections  it  will  be  recalled  that  the  power 
of  the  Interstate  Commerce  Commission  to  fix  rates  was  successfully 
resisted  on  the  ground  that  Congress  never  intended  to  confer  it 
upon  the  Commission.  See  I.  C.  C.  v.  C.  N.  O.  &  T.  P.  Ry.  Co., 
167  U.  S.  479. 
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so  forth  left  to  the  determination  of  competitive  forces. 
But  this  is  not  all.  The  constitution  of  the  United  States 
contains  in  unmistakable  terms  a  guarantee  of  the  rights 
of  liberty  and  property,  as  against  both  the  federal  and 
state  governments.  In  view^  of  the  former  fact  it  is  not 
altogether  surprising  that  the  railroads  should  have  at 
first  regarded  governmental  control  of  rates  as  a  denial 
of  fundamental  rights  which  have  been  the  product  of 
centuries  of  Anglo-Saxon  history.  In  view  of  the  latter 
fact,  it  was  inevitable  that  they  should  promptly  call  in 
question  the  constitutionality  of  such  measures  of  control. 
In  the  first  cases  which  arose,  therefore,  this  argument 
was  pushed  to  its  farthest  limit,  and  the  question  was  thus 
squarely  presented  as  to  whether  rate  control  is  an  infrac- 
tion of  the  Constitution,  or,  on  the  other  hand,  is  a  proper 
exercise  of  the  recognized  police  power  of  the  states. 

The  so-called  "  Granger-Cases  "  were  the  first  in  which 
this  question  was  at  issue,  and  were  the  cases  in  which  it 
was  definitely  deteronined.^  In  those  cases  the  right  of 
the  legislature  to  regulate  rates  was  firmly  established, 
and  in  those  and  succeeding  cases  the  basis  on  which  that 
right  reposes  was  clearly  stated.  The  railroad  business 
is  essentially  a  public  business,  and,  therefore,  railroad 
companies,  though  private  corporations,  have  devoted 
their  property  to  public  use  and  are  discharging  a  public 
function.  This  being  the  case,  it  naturally  follows  that 
in  the  employment  of  their  property,  in  the  conduct  of 
their  business,  railroad  companies  must  be  subject  to  pub- 


*  The  "  Granger  Cases  "  were  eight  in  number,  and  all  arose  under 
the  "Granger  Laws"  which  had  been  passed  in  Illinois,  Iowa,  Wis- 
consin and  Minnesota.  The  leading  case,  Munn  v.  Illinois,  involved 
the  validity  of  a  statute  fixing  maximum  rates  for  the  storage  and 
handling  of  grain  in  public  warehouses,  but  all  the  other  suits  dealt 
with  railroad  laws.  See  table  of  cases  for  their  titles.  All  of  the 
cases  ultimately  reached  the  federal  Supreme  Court  and  were  decided 
in  1876.     They  are  reported  in  94  U.  S.  113,  et  seq. 
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lie  control.  It  would  be  intolerable  that  the  management 
of  a  public  industry,  and  especially  rates  to  be  charged 
by  it,  should  be  left  to  the  ungoverned  whim  of  private 
parties,  to  whom  the  state  had  delegated  its  function  in 
order  that  the  public  might  be  served.  The  right  of  the 
state  to  control  rates,  therefore,  flows  from  the  very 
nature  of  the  railroad  industry. 

That  the  railroad  business  is  public  in  character  is  a 
proposition  which  the  Supreme  Court  has  maintained 
upon  three  separate  grounds,  each  of  which  would  seem 
to  be  sufficient  in  itself.  In  the  first  place  a  railroad 
company  is  a  common  carrier,  and,  as  was  said  by  Mr. 
Chief  Justice  Waite,  "  common  carriers  exercises  a  sort 
of  public  office,  and  have  duties  to  perform  in  which  the 
public  have  an  interest."^  In  another  of  the  Granger 
cases  he  added :  "  Railroad  companies  are  carriers  for 
hire.  They  are  incorporated  as  such,  and  given  extra- 
ordinary powers  in  order  that  they  may  better  serve  the 
public  in  that  capacity.  They  are,  therefore,  engaged  in 
a  public  employment  affecting  the  public  interest  and 
(are)  subject  to  legislative  control  as  to  their  rates  of 
fare  and  freight."^  And  this  control  of  the  rates  of 
common  carriers,  as  the  Chief  Justice  pointed  out,  was 
exercised  as  long  ago  as  the  third  year  of  the  reign  of 
William  and  Mary.'^ 

In  the  second  place  a  railroad  is  a  public  highway,  and 
it  has  always  been  recognized  that  the  creation  and  main- 
tenance of  public  highways  is  a  function  of  the  state.  A 
railroad  company,  therefore,  is  engaged  in  a  public  busi- 
ness. "A  railroad  is  a  public  highway,"  declared  Mr. 
Justice  Harlan  in  Smyth  v.  Ames,  "  and  none  the  less 
so  because  constructed  and  maintained  through  the 
agency  of  a  corporation  deriving  its  existence  and  powers 

"  Munn  V.  Illinois,  94  U.  S.  130. 

"  C.  B.  and  Q.  Rd.  Co.  v.  Iowa,  94  U.  S.  164. 

'3  W.  &  M.,  c.  12,  Sec.  24. 
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from  the  state.  Such  a  corporation  was  created  for  pub- 
lic purposes.     It  performs  a  function  of  the  state."  ^ 

In  the  third  place,  the  grant  of  the  right  of  eminent 
domain  and  its  use  by  railroad  companies  is  incontest- 
able proof  of  their  public  character.  A  fundamental 
principle  of  the  law  of  eminent  domain  is  that  the  power 
shall  be  exercised  for  a  public  purpose  and  for  a  public 
purpose  only.^  The  grant  of  that  power  to  a  railroad  is 
therefore  tantamount  to  an  assertion  by  the  state  that  a 
railroad's  business  is  public — that  its  property  is  devoted 
to  a  public  use — and  the  acceptance  of  the  power  by  the 
company  is  likewise  equivalent  to  a  confession  of  that 
fact.  Were  it  not  so  the  exercise  of  the  power  by  the 
railroads  would  be  wholly  unjustifiable.^^  Closely  allied 
to  this  consideration  is  another.  In  this  country  rail- 
roads have  been  the  beneficiaries  of  much  public  aid.  In 
many  places  taxes  were  once  levied  to  assist  the  com- 
panies in  the  construction  of  their  roads;  and  whatever 
may  be  said  as  to  the  wisdom  of  this  policy,  the  validity 
of  these  taxes,  in  the  absence  of  special  constitutional 
restraint,  is  beyond  doubt.  Yet  it  is  also  a  fundamental 
rule  of  the  law  of  taxation  that  the  power  shall  be  used 
only  for  a  public  purpose.  Therefore  it  may  be  said 
here,  as  was  said  of  the  eminent  domain,  that  the  levying 
of  the  taxes  was  an  assertion  by  the  state,  and  the  accept- 
ance of  their  benefits  an  admission  by  the  railroads,  that 
the  industry  is  public. 

But  while  we  have  here  three  grounds  on  which  it  is 
possible  to  argue  that  the  railroad  business  is  public,  it 
will  be  observed  that  there  is  an  important  distinction 
between  the  first  two  and  the  last.     The  first  two  are 

'  169  U.  S.  544.  See  also  Lake  Shore,  etc.,  Rv.  Co.  v.  Smith,  173 
U.  S.  690. 

'Cooley;  Constitutional  Law,  3rd  ed.,  p.  366. 
"  See  Smyth  v.  Ames,  169  U.  S.  544. 
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causes  of  the  public  character  of  the  industry;  the  last 
is  a  consequence  of  it.  Railroads  are  public  because  the 
roads  are  public  highways  and  the  companies  common 
carriers;  but  they  are  not  public  because  the  powers  of 
eminent  domain  and  taxation  have  been  exercised  for 
their  benefit.  In  other  words,  the  exercise  of  these  powers 
has  not  created  publicness  in  the  industry,  for  they  cannot 
lawfully  be  used  except  for  a  purpose  that  is  already  in- 
trinsically public.  Their  exercise,  therefore,  is  not  the 
cause  of  publicness,  but  rather  a  test  or  proof  of  it.  And 
it  furnishes  a  good  argument  for  the  validity  of  govern- 
ment control,  for  the  railroads,  having  received  the  bene- 
fit of  these  important  sovereign  prerogatives,  are  forever 
estopped  from  denying  the  public  character  of  their  busi- 
ness— a  character  but  for  which  the  use  of  these  powers 
would  have  been  unlawful. 

The  railroad  industry  is  therefore  a  public  industry,^^ 
and  because  of  that  fact  it  is  subject  to  legislative  control 
as  to  its  rates.  This  legislative  power  extends  of  course 
to  all  business  of  a  public  character,  and  therefore  applies 
not  only  to  railroads  but  to  all  public  service  corporations, 
such  as  other  common  carriers,  municipal  lighting,  water 
and  street  railway  companies,  and  so  forth.  It  is  well 
established,  however,  that  the  right  of  a  legislature  to 
regulate  rates  and  prices  extends  not  only  to  such  indus- 
tries as  these,  but  to  others  which  are  not  public  in  char- 
acter as  well.  This  fact  and  the  reason  for  it,  have 
frequently  tended  to  produce  confusion  of  thought  as  to 
the  real  legal  basis  of  railroad  control.  At  the  risk  of  a 
digression,  therefore,  it  seems  advisable  to  inquire  into 
the  ground  upon  which  the  Supreme  Court  sustains  a 
legislature's  right  to  fix  prices  for  a  non-public  industry, 
in  order  that  the  ground  upon  which  railroad  control  is 
based  may  be  clearly  distinguished. 

"  See  Lake  Shore,  etc.,  Ry.  Co.  v.  Smith,  17.'  U.  S,  690,  696. 
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The  general  doctrine  of  the  Court  is  that  when  prop- 
erty is  "  clothed  with  a  public  interest,"  or  "  devoted  to 
a  use  in  which  the  public  has  an  interest,"  it  becomes  sub- 
ject to  legislative  control  as  to  its  price,  or  as  to  the  rates 
for  its  use.  The  doctrine  in  this  form  has  been  vigor- 
ously assailed,  as  far  too  sweeping  and  as  lacking  in 
definiteness.  What  is  to  limit  the  discretion  of  th?  legis- 
lature? the  opponents  of  the  doctrine  inquire.  Is  it  not 
true  that  almost  all  business  is  affected  with  a  public  in- 
terest? What  industry  is  there  in  which  the  public  has 
not  some  measure  of  concern?  Yet  must  all  prices  be 
liable  to  variation  at  the  whim  of  a  legislature?  Such 
questions  suggest  the  criticisms  which  have  been  made 
again  and  again  and  which  have  come  from  members  of 
the  bench  as  well  as  from  the  general  public.  Mr.  Justice 
Brewer,  for  example,  while  upholding  in  no  uncertain 
terms  the  power  of  a  state  to  control  public  industries, 
such  as  railroads,  submitted  a  most  spirited  dissent  from 
the  opinion  of  the  Court  in  Budd  v.  New  York  ^^ — a 
case  in  which  a  statute  imposing  rates  of  charge  for  ware- 
houses was  upheld  by  the  majority  of  the  court. 

But  in  spite  of  criticism,  the  doctrine  as  a  general 
proposition  has  become  firmly  established.  It  is  subject, 
however,  to  considerable  limitation.  Not  all  business 
which  is  clothed  with  a  public  interest  is  subject  to  legis- 
lative control  of  its  rates — but  only  such  industries  as 
exhibit  qualities  or  peculiarities  which  mark  them  as  fit 
subjects  for  public  control.  But  what  are  the  character- 
istics which  will  have  this  effect?  This  question  cannot 
be  answered  with  perfect  definiteness,  for  the  Court  has 
never  marked  out  clearly  all  of  the  limitations  of  its 
doctrine.  Certain  general  ideas  are  involved  in  its  de- 
cisions, however,  and  may  be  stated.  There  can  be  no 
doubt  whatsoever  that  if  an  industry  is  public  in  char- 
"  143  U.  S.  517. 
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acter  it  is  "  affected  with  a  public  interest  "  in  a  sense 
which  completely  justifies  public  control.  This  is  doubt- 
less the  most  intense  form  which  the  public  interest  can 
assume.  But  a  less  intense  interest,  that  is,  interest  in 
a  non-public  business,  may  also  be  sufficient.  Thus  in 
Munn  V.  Illinois,  a  statute  fixing  the  charges  for  ware- 
houses was  sustained.  The  warehouses  concerned  were 
held  to  have  become  sufficiently  "  clothed  with  a  public 
interest,"  apparently  for  two  reasons :  first,  because  of 
the  general  use  and  great  importance  of  their  service,  and 
secondly,  because  they  presented  the  case  of  a  "  virtual 
monopoly."  A  third  consideration  may  be  found,  for 
example,  in  the  regulation  of  rates  for  hacks  and  car- 
riages, namely,  a  grant  by  the  government  of  special 
privileges.  So  also  a  long  standing  custom  of  fixing 
prices  of  a  certain  sort  may  be  deemed  to  impart  a  suffi- 
cient element  of  public  interest,  and  to  justify  a  contin- 
uance of  the  practice.  It  will  not  do  to  take  any  of  these 
considerations  in  its  full  meaning,  however.  None  of 
them  will  always  be  sufficient  to  justify  public  control. 
Thus  the  mere  fact  that  an  industry  is  of  use  and  great 
importance  is  not  sufficient,  or  our  legislatures  would  be 
fixing  the  price  of  coal,  ice,  food,  clothing,  steel,  and  a 
score  of  other  commodities,  as  well  as  rents.  Nor  have 
we  any  reason  to  believe  that  a  "  virtual  monopoly  "  will 
under  all  circumstances  subject  an  industry  to  price  con- 
trol. Were  that  so,  our  legislatures  would  possess  a 
more  powerful  weapon  against  the  Trusts  than  they  now 
seem  to  suspect.  Nor,  again,  can  the  grant  of  a  special 
privilege  be  always  sufficient — otherwise  all  corporate 
charters,  at  least  all  special  charters,  would  imply  a  power 
in  the  state  to  fix  prices  for  the  corporation.  It  is  not 
even  certain  that  the  dignity  of  age  will  always  justify  a 
continuance  of  legislative  price  making.  It  is  more  than 
possible  that  an  effort  to  fix  the  price  of  bread,  formerly 
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a  common  practice,  could  now  be  successfully  resisted. 
Thus  it  seems  evident  that  no  hard  and  fast  rule  can  be 
laid  down  as  to  the  potency  of  any  of  these  elements  to 
create  a  public  interest  sufficient  to  justify  price  control. 
All  that  can  be  said,  therefore,  is  that  the  presence  in  an 
industry  of  one  or  more  of  these  elements  (and  perhaps 
others  not  yet  disclosed  by  the  Court)  will  under  certain 
circumstances  and  conditions, — to  be  judged  of  in  each 
case  by  the  Court — be  deemed  to  have  clothed  the  in- 
dustry with  a  public  interest,  sufficient  to  subject  it  to 
public  control.  Thus  the  class  of  industries  so  subject 
is  not  a  definitely  determinable  one,  but  must  gradually 
change  with  the  evolution  of  industry. ^^ 

But  whatever  uncertainty  may  attach  to  the  control  of 
prices  in  industries  private  in  character,  and  however 
difficult  it  may  be  to  define  the  exact  grounds  on  which 
such  control  is  based,  no  suspicion  of  uncertainty  or  diffi- 
culty appears  in  the  regulation  of  railroad  rates.  The 
public  nature  of  the  railroad  industry  is  a  full  and  suffi- 
cient justification  of  the  control.  True  it  is  that  in  that 
industry  there  are  other  features  of  public  interest  be- 
sides its  public  character:  the  elements  of  monopoly,  of 
general   use  and   importance,   and   of  special   privileges 

"  As  said  Mr.  Chief  Justice  Waite  in  speaking  of  warehouses : 
"  Certainly  if  any  business  can  be  clothed  '  with  a  public  interest  and 
cease  to  be  juris  privati  only,'  this  has  been.  It  may  not  be  made  so 
by  the  operation  of  the  Constitution  of  Illinois,  or  this  statute,  but  it 
is  by  the  facts.  .  .  .  Neither  is  it  a  matter  of  any  moment  that  no 
precedent  can  be  found  for  a  statute  precisely  like  this.  It  is  con- 
ceded that  the  business  is  one  of  recent  origin,  that  its  growth  has 
been  rapid  and  that  it  is  already  of  great  importance.  And  it  must 
also  be  conceded  that  it  is  a  business  in  which  the  whole  public  have 
a  direct  and  positive  interest.  It  presents,  therefore,  a  case  for  the 
application  of  a  long-known  and  well  established  principle  in  social 
science,  and  this  statute  simply  extends  the  law  so  as  to  meet  this 
new  development  of  commercial  progress."  Munn  v.  Illinois,  94 
U.  S.  132,  133. 
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from  government  are  all  present.  But  these  additional 
factors  simply  add  strength  to  the  basis  of  railroad  con- 
trol, and  do  not  in  any  sense  subject  it  to  the  uncertainty 
which  is  characteristic  of  the  control  of  private  indus- 
tries, in  which  these  factors  are  the  only  ground  of  regula- 
tion. The  controlling  consideration  in  railroad  control 
is  the  public  character  of  the  business. ^^  So  true  is  this 
that  even  those  who  deny  the  potency  of  any  argument 
to  justify  price  control  in  private  industries,  do  not  often 
question  the  judicial  doctrine  of  railroad  regulation. 
Indeed,  no  more  forceful  exposition  of  that  doctrine  can 
be  found  than  that  given  by  Mr.  Justice  Brewer,  in  an 
opinion  in  which  he  denied  the  right  of  a  legislature  to 
fix  charges  for  warehouses: 

"  The  creation  of  all  highways  is  a  public  duty.  Rail- 
roads are  highways.  The  State  may  build  them.  If  an 
individual  does  the  work  he  is  protanto  doing  the  work 
of  the  State.  He  devotes  his  property  to  a  public  use. 
The  State  doing  the  work  fixes  the  price  for  the  use.  It 
does  not  lose  the  right  to  fix  the  price  because  an  indi- 
vidual voluntarily  undertakes  to  do  the  work."  ^^ 

It  is  settled  law,  therefore,  that  a  state  may  regulate 
railroad  rates. ^^     But  while  the  courts  rest  this  authority 

"The  statement  that  a  public  industry  is  subject  to  legislative  con- 
trol as  to  its  prices,  does  not,  of  course,  imply  that  the  list  of  public 
industries  is  made  up  and  is  forever  unchangeable.  Here,  as  in  the 
case  of  the  peculiar  class  of  private  industries  just  mentioned,  his- 
torical development  necessarily  w^orks  gradual  changes.  Thus  we 
find  the  Supreme  Court  saying  in  San  Diego  Land  and  Town  Co.  v. 
National  City :  "  That  it  was  competent  for  the  State  of  California  to 
declare  that  the  use  of  all  water  appropriated  for  sale,  rental  or  dis- 
tribution should  be  a  public  use  and  subject  to  public  regulation  and 
control,  and  that  it  could  confer  upon  the  proper  municipal  corpora- 
tion power  to  fix  the  rates  of  compensation  ...  is  not  disputed,  and 
is  not,  we  think,  to  be  doubted."     174  U.  S.  753. 

"  Budd  V.  New  York,  143  U.  S.  549. 

"  It  has  never  been  doubted  by  the  courts  that  this  power  of  regu- 
lation may  be  exercised  either  by  the  legislature,  or  by  a  commission 
to  which  the  legislative  power  is  delegated.  See  Tilley  v.  Railroad 
Co.,  5  Fed.  Rep.  641;  Railroad  Commission  Cases  116  U.  S.  307. 
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Upon  a  purely  legal  basis — to  be  found  in  the  public 
character  of  the  road  as  a  public  highway,  and  of  the 
company  as  a  common  carrier — it  is  also  possible  to  fur- 
ther justify  and  sustain  the  judicial  position  by  con- 
vincing arguments  of  an  economic  character.  The 
monopolistic  elements  in  the  railroad  industry,  the  nature 
of  railroad  competition,  and,  in  general,  the  extensive 
economic,  social  and  political  significance  of  railroads, 
and  hence  the  power  of  railroad  managers,  are  consider- 
ations effective  in  strengthening  the  conviction  that  the 
courts  are  justified  in  sustaining  public  regulation  of 
rates. 

But  what,  it  may  be  asked,  is  the  precise  significance 
of  the  term  "  regulate."  Does  it  include  a  power  to 
establish  absolute  rates,  from  which  a  railroad  may  be 
forbidden  to  vary,  or  is  the  power  confined  to  merely 
maximum  rates?  This  question  has  never  been  con- 
clusively determined  by  the  Supreme  Court  for  the  reason 
that  it  has  never  been  directly  at  issue  in  any  case.  In 
spite  of  this  fact,  however,  the  answer  has  practically 
been  given,  for  the  Court,  in  asserting  and  describing 
the  legislative  power,  has  repeatedly  used  the  term 
"maximum",  or  an  equivalent. ^'^  It  has,  therefore,  all  but 
committed  itself  to  that  view  of  the  case.  On  principle, 
also,  that  would  seem  to  be  the  proper  view.  The  Four- 
teenth  Amendment   operates   to   impose   reasonable   re 

"  For  example :  "  It  has  been  customary  from  time  immemorial  for 
the  legislature  to  declare  what  shall  be  reasonable  compensation,  or 
perhaps  more  properly  speaking,  to  fix  a  maximum  beyond  which  any 
charge  would  be  unreasonable."  94  U.  S.  133.  "  The  right  to  estab- 
lish a  maximum  of  charge  ..."  94  U.  S.  134.  "  The  state  may 
limit  the  amount  of  charges  by  railroad  companies."  94  U.  S.  176, 
and  116  U.  S.  325.  "The  legislature  of  a  state,  having  power  to  fix 
maximum  rates  and  charges  ..."  173  U.  S.  690.  For  other  ex- 
amples see  94  U.  S.  125,  162,  179;  116  U.  S.  330,  335;  173  U.  S.  687, 
694;  186  U.  S.  261.  No  case,  so  far  as  I  can  discover,  has  ever  held 
that  rates  may  be  absolute. 


22  American  Economic  Association  [348 

straints  on  the  police  power  of  the  States.  It  does  not 
prevent  the  imposition  of  reasonable  maximum  rates,  nor 
the  prohibition  of  rate  cutting  which  amounts  to  unjust 
discrimination,  for  the  high  interests  of  the  public  de- 
mand that  it  be  protected  from  extortionate  and  prefer- 
ential railroad  rates.  But  it  would  be  hard  to  imagin^ 
public  policy  demanding  a  prohibition  of  all  reduction  in 
rates,  reasonable  as  well  as  unreasonable.  The  repeated 
dicta  of  the  Court,  then,  seem  to  find  support  in  the 
merits  of  the  question.  It  need  hardly  be  added  that  tlie 
view  of  the  federal  Supreme  Court  is  controlling  in  t^'is 
matter,  the  question  being  one  under  the  Constitution  ot 
the  United  States. 

Thus  has  been  established  the  right  of  the  legislature 
to  establish  rates  for  the  railroads  within  its  jurisdiction. 
And  as  this  doctrine  was  clearly  enunciated  in  the  first 
rate  cases,  the  prime  defence  of  the  companies  against 
public  control  at  once  broke  completely  down.  We  have 
now  to  consider  the  other  arguments  which  they  have 
brought  to  their  aid.  Two  are  not  of  much  importance 
for  our  present  purpose  and  may  be  briefly  mentioned. 

II.  In  some  of  the  Granger  Cases  objection  was 
raised  to  the  laws  involved,  on  the  ground  that  they 
affected  interstate  commerce,  and  hence  were  void  at 
least  insofar  as  they  applied  to  commerce  not  strictly 
infra-state.  This  objection  was  met  by  the  Court  with 
the  distinct  assertion  that  in  the  absence  of  Congressional 
action  each  state  might  regulate  such  interstate  commerce 
as  affected  its  own  citizens.  This  was  the  law  until  1886, 
when  a  divided  Court  overruled  this  feature  of  the 
Granger  Cases.  ^^     The  rule  as  then  announced — that  the 

"Wabash,  etc.  Rd.  Co.  v.  Illinois,  118  U.  S.  557.  It  will  be  re- 
membered that  this  case  had  an  important  influence  in  hastening 
federal  legislation.  The  Interstate  Commerce  Act  was  passed  at  the 
next  session  of  Congress. 
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states  can  regulate  only  such  commerce  as  is  purely  infra- 
state — has  since  remained  undoubted  law. 

Ill,  In  many  of  the  earlier  cases,  also,  the  railroads 
sought  exemption  from  the  operation  of  the  laws,  on  the 
ground  that  their  charters  exempted  them  from  public 
control  of  their  rates ;  but  the  answer  of  the  Court 
brought  them  small  comfort.  In  this  matter  the  Court 
simply  applied  the  old  rule  regarding  grants — particu- 
larly grants  of  immunity — by  the  state.  In  no  case,  said 
the  Court,  is  it  to  be  presumed  that  a  charter  confers 
exemption  from  legislative  control.  The  presumption 
is  all  the  other  way.  and  to  overcome  it  requires  a  clear 
indication  of  legislative  intent.  Thus  even  a  clause  in 
the  charter  conferring  upon  the  company  the  right  to  fix 
its  rates  does  not  excuse  the  road  from  the  rates  made  by 
the  state.  It  is  excused  only  if  the  charter,  in  addition 
to  granting  that  power,  contains  expressly  or  by  clear 
implication,  a  renunciation  by  the  state  of  its  right  of 
regulation.  Under  such  a  doctrine,  of  course,  no  rail- 
road incorporated  under  general  laws,  and  almost  none 
incorporated  by  special  act  could  claim  exemption  from 
public  control. ^^ 

A  matter  of  some  interest  is  suggested  by  the  Court's 
assertion  that  immunity  from  rate  control  may  be  given 
in  a  railroad  charter.  It  has  always  been  said  that  the 
fixing  of  the  rates  is  an  exercise  of  the  police  power.  Yet 
it  is  a  well  settled  doctrine  of  the  police  power  that  a 
state  cannot  dispossess  itself  of  that  power, — cannot  con- 
tract it  away.  It  would  seem,  therefore,  that  rate  regu- 
lation is  not  in  reality  a  phase  of  the  police  power,  but 
that  it  stands  on  a  different  basis.  What  that  basis  may 
be,  is  indicated  by  a  further  distinction  which  may  be 
drawn  between  rate  control  and  the  ordinary  forms  of 

"See  Ruggles  v.   Illinois,   108  U.   S.   541,  and  Stone  v.   Farmers' 
Loan  and  Trust  Co.,  116  U.  S.  307. 
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police  regulation.  In  general  the  police  power  is  em- 
ployed to  control  matters  of  private  concern  for  the  gen- 
eral good,  but  rate  regulation  is  used  to  control  matters 
of  public  concern.  Is  not  the  public  character  of  the  rail- 
road business  alone  sufficient  to  justify  public  regulation? 
But  whatever  interest  may  attach  to  speculations  of  this 
character,  there  is  no  doubt  that  at  present  the  courts  de- 
clare the  police  power  to  be  the  basis  of  rate  control. 

IV.  We  come  now  to  the  fourth  defence  of  the  rail- 
road companies,  and  the  one  with  which  the  remainder 
of  our  work  will  be  concerned.  The  railroads  have  con- 
tended that  rates  ought  to  be  reasonable,  by  whomsoever 
made ;  that  what  is  reasonable  is  a  judicial  question ;  and 
that  therefore  the  courts  are  competent  to  review  legis- 
lative rates  in  order  to  determine  their  reasonableness. 
Into  the  varying  replies  which  the  Supreme  Court  has 
made  to  this  contention  it  is  now  our  purpose  to  inquire. 


CHAPTER  II. 

THE  DOCTRINE  OF  JUDICIAL  REVIEW. 1. 

The  argument  that  rates  estabhshed  by  public  author- 
ity should  be  subject  to  the  scrutiny  of  the  courts  in  order 
that  their  reasonableness  may  be  judicially  determined 
was  advanced  and  urged  with  much  force  in  the  Granger 
Cases — the  first  cases  involving  the  validity  of  railroad 
control.  It  was  therefore  necessary  for  the  Supreme 
Court  to  consider  the  question  and  to  pronounce  upon  it. 
It  did  so,  and  in  its  expressions  upon  the  point  there 
appears  no  lack  of  definite  conviction.  The  power  of  the 
legislature  was  held  to  be  complete  and  exclusive,  subject 
to  no  restraint  from  the  courts.  The  force  with  which 
this  doctrine  was  enunciated  may  be  indicated  by  quota- 
tions from  the  opinions  of  the  Court,  read  by  Mr.  Chief 
Justice  Waite.     In  the  Munn  case  are  found  these  words : 

"  It  is  insisted,  however,  that  the  owner  of  property  is 
entitled  to  a  reasonable  compensation  for  its  use,  even 
though  it  be  clothed  with  a  public  interest,  and  what  is 
reasonable  is  a  judicial  and  not  a  legislative  question.  As 
has  already  been  shown,  the  practice  has  been  other- 
wise. .  .  .  We  know  that  this  is  a  power  which  may  be 
abused ;  but  that  is  no  argument  against  its  existence.  For 
protection  against  abuses  by  legislators,  the  people  must 
resort  to  the  polls,  not  to  the  courts."^  And  again :  "  Of 
the  propriety  of  legislative  interference  within  the  scope 
of  the  legislative  power,  the  legislature  is  the  exclusive 
judge."  ^ 

In  the  Peik  case,  counsel  for  the  railroad  argued  that 
"  the  question  of  what  is  reasonable  compensation  is  for 

'94  U.  S.  133,  134- 
'94  U.  S.  132. 
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judicial  determination  and  cannot  be  decided  by  the  legis- 
lature." ^  The  reply  of  the  Chief  Justice  to  this  conten- 
tion was  perfectly  clear.  He  said :  "As  to  the  claim  that 
the  courts  must  decide  what  is  reasonable,  and  not  the 
legislature.  This  is  not  new  to  this  case.  It  has  been 
fully  considered  in  Mitnii  v.  Illinois.  Where  property 
has  been  clothed  with  a  public  interest,  the  legislature  may 
fix  a  limit  to  that  which  shall  in  law  be  reasonable  for  its 
use.  This  limit  binds  the  courts,  as  well  as  the  people. 
If  it  has  been  improperly  fixed,  the  legislature,  not  the 
courts,  must  be  appealed  to  for  the  change."  * 

Again,  in  the  Ackley  case  the  only  matter  which  re- 
ceived mention  in  the  opinion  of  the  court  was  the  ques- 
tion whether  the  railroad  company  could  "  recover  for 
the  transportation  of  property  more  than  the  maximum 
fixed  by  the  Act  of  1874,  by  showing  that  the  amount 
charged  was  no  more  than  a  reasonable  compensation  for 
the  services  rendered."  The  question  was  answered  by 
a  decided  negative.  "  The  limit  of  recovery,"  said  the 
court,  "  is  that  prescribed  by  the  statute."  ^ 

It  can  be  no  misinterpretation  of  language  here  quoted 
to  say  that  it  indicated  a  deliberate  judgment  and  a  clear 
conviction  on  the  part  of  the  Court,  as  to  the  question 
discussed.  However  much  that  matter  may  have  been 
overshadowed  by  the  major  question  in  the  cases,  it  re- 
ceived attention  at  the  hands  of  the  Court,  and  was  settled 
in  no  doubtful  terms.  When  the  Granger  Cases  had 
been  decided,  therefore,  the  law  was  that  the  reasonable- 
ness of  rates  is  a  purely  legislative  question,  that  neither 
the  Common  Law  nor  the  Federal  Constitution  permits 
the  railroads  to  seek  relief  in  a  judicial  review  of  rates 
made  by  the  legislature. 

'94  U.  S.  167. 
*94U.  S.  178. 
°94  U.  S.  179. 
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For  a  period  of  nine  years  this  rule  was  sustained  with- 
out modification  and  guided  the  judiciary  in  its  treatment 
of  railroad  cases.  An  illustration  of  its  application  may 
be  seen  in  the  case  of  Tilley  v.  Savannah,  etc.  R.  Co.,^ 
decided  in  1881.  This  case  involved  the  power  of  the 
Georgia  Railroad  Commission  to  act  under  a  statute 
authorizing  it  to  fix  railroad  rates.  Mr.  Justice  Woods, 
of  the  Supreme  Court,  who  was  then  sitting  on  circuit, 
held  that  there  was  only  one  conclusive  test  of  the  rea- 
sonableness of  rates — for  the  railroad  to  try  them — and 
that  its  only  remedy,  should  the  commission's  rates  prove 
unreasonable,  was  to  apply  to  that  board  or  to  the  legis- 
lature. "  My  conclusion  is,"  he  continued,  "  that  the 
Act  of  the  Legislature  of  Georgia  is  not  in  violation  of 
either  the  Constitution  of  the  United  States  or  of  the 
state  of  Georgia  .  .  .  that  it  (the  Legislature)  may  pre- 
scribe rates,  either  directly,  or  through  the  intervention 
of  a  commission,  and  that  the  question  whether  the  rates 
prescribed  by  the  legislature,  either  directly  or  indirectly, 
are  just  and  reasonable,  is  a  question  which  the  Legisla- 
ture may  determine  for  itself."  '^ 

After  nine  years  of  unqualified  acceptance,  however,  a 
modification  of  this  rule  was  introduced  in  the  opinion  of 
the  Court,  read  by  Mr.  Chief  Justice  Waite,  in  the  Rail- 
road Commission  Cases, ^  which  were  suits  in  equity 
brought  to  restrain  the  Mississippi  Railroad  Commission 
from  establishing  rates,  on  the  ground  that  the  charters 
of  the  companies  exempted  theni  from  public  control  of 
their  charges.  In  determining  that  the  charters  afforded 
no  such  exemption  the  court  reaffirmed  the  right  of  the 

'  5  Fed.  641. 

'  5  Fed.  664.  See  Ruggles  v.  Illinois,  108  U.  S.  526,  and  concur- 
ring opinion  of  Mr.  Ju-stice  Field  on  p.  541 ;  also  Spring  Valley  Water 
Works  V.  Schottler,  no  U.  S.  347. 

'  Stone  V.  Farmers'  Loan  and  Trust  Co.  and  two  other  cases, 
(1886)   116  U.  S.  307,  347,  352. 
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legislature  to  regulate  railroads,  but  in  the  midst  of  the 
opinion  are  found  these  significant  words : 

"  From  what  has  thus  been  said  it  is  not  to  be  inferred 
that  this  form  of  limitation  or  regulation  is  itself  without 
limit.  This  power  to  regulate  is  not  a  power  to  destroy, 
and  limitation  is  not  the  equivalent  of  confiscation.  Under 
pretence  of  regulating  fares  and  freight,  the  State  can- 
not require  a  railroad  corporation  to  carry  persons  or 
property  without  reward;  neither  can  it  do  that  which 
in  law  amounts  to  a  taking  of  private  property  for  public 
use  without  just  compensation  or  without  due  process  of 
law." 

Continuing,  the  Chief  Justice  said :  "  What  would 
have  this  effect  we  need  not  now  say,  because  no  tariff 
has  yet  been  fixed  by  the  Commission,  and  the  statute  of 
Mississippi  expressly  provides  '  that  in  all  trials  of  cases 
brought  for  a  violation  of  any  tariff  of  charges  so  fixed 
by  the  commission  it  may  be  shown  in  defence  that  such 
tariff  so  fixed  is  unjust.'  "  ^ 

Thus  the  suggested  modification  remained,  in  this  case, 
merely  an  obiter  dictum,  but  its  importance  lay  in  the  fact 
that  it  was  the  first  hint  in  any  prevailing  opinion  of  the 
court  that  the  legislative  power  of  control  was  subject  to 
limitations  other  than  those  which  might  be  imposed 
through  popular  suffrage.  The  dictum  did  not  go  so  far 
as  to  describe  the  nature  and  extent  of  those  limitations, 
nor  to  state  through  what  agencies  they  could  be  enforced. 
It  was  simply  a  declaration  in  general  terms  that  the  rail- 
roads possessed  rights  of  property  which  were  secure 
even  from  the  legislative  power  of  regulation. 

Three  years  later  Mr.  Justice  Gray,  in  his  opinion  in 
a  rate  case,  remarked  that  "  the  general  rule  of  law  that 
governs  this  case  has  been  clearly  stated  and  developed 
in  opinions  of  this  Court  delivered  by  the  late  Chief 
Justice."^^     The  fact  is,  however,  that  at  that  time  the 

"lieu.  S.  331- 

"  Dow  V.  Beidelman,  125  U.  S.  680,  686. 
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Court  was  anything  but  clear  upon  the  subject.  For  a 
period  of  five  years  after  the  Railroad  Commission  Cases 
the  law  was  in  a  very  unsettled  condition,  and  for  this 
the  dictum  of  Mr.  Chief  Justice  Waite  was  wholly  re- 
sponsible. It  is  idle  to  speculate  as  to  what  effect  he 
would  have  given  to  his  words  had  he  been  spared  to 
share  in  the  trial  of  later  cases.  His  death  left  their  full 
meaning  undetermined,  and  until  1890  no  authoritative 
decision  was  reached.  During  that  time  his  colleagues 
on  the  Supreme  bench  and  other  jurists  as  well  specu- 
lated upon  his  dictum,  in  attempts  to  discover  its  proper 
implications  and  applications,  but  without  complete  defin- 
iteness  or  harmony  of  conclusion. 

Thus,  in  the  opinion  of  the  Court  in  Doiv  v.  Beidelnian, 
a  case  in  which  the  railroad  claimed  that  the  passenger 
rates  fixed  by  an  Arkansas  statute  would  reduce  its  net 
yearly  income  to  less  than  i|%  on  the  "  original  cost  of 
the  road,"  and  to  only  a  little  more  than  2%  on  its  bonded 
debt,  Mr.  Justice  Gray  cited  several  cases,  quoting  Chief 
Justice  Waite's  dictum,  but  after  showing  that  the  rail- 
road had  offered  no  evidence  as  to  the  cost  of  its  bonds 
or  the  sum  paid  for  its  road,  continued  as  follows : — 

"  Without  any  proof  of  the  sum  invested  by  the  reor- 
ganized corporation  or  its  trustees,  the  court  has  no 
means,  //  it  ■would  under  any  circumstances  have  the 
power,  of  determining  that  the  rate  fixed  by  the  legisla- 
ture is  unreasonable.  Still  less  does  it  appear  that  there 
has  been  any  such  confiscation  as  amounts  to  a  taking  of 
property  without  due  process  of  law."  ^^ 

In  this  case,  then,  it  is  evident  that  the  Court  was  not 
free  from  doubt  as  to  its  power  to  test  the  reasonableness 
of  rates.  A  more  positive  statement  appeared  in  the 
opinion  of  the  Court,  read  by  Mr.  Justice  Field,  only  a 
few  months  later  in  the  Georgia  Railroad  and  Banking 
Co.  V.  Smith.     After  quoting  from  the  Railroad  Com- 

"  125  U.  S.  680,  690.    The  italics  are  mine. 
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mission  Cases  and  Doiv  v.  Beidelman,  the  learned  Justice 
remarked : 

"  It  has  been  adjudged  by  this  court  that  the  legisla- 
ture of  a  state  has  the  power  to  prescribe  the  charges  of  a 
railroad  company  for  the  carriage  of  persons  and  mer- 
chandise within  its  limits,  in  the  absence  of  any  provision 
in  the  charter  of  the  company  constituting  a  contract 
vesting  in  it  authority  over  those  matters,  subject  to  the 
limitation  that  the  carriage  is  not  without  reward,  or 
upon  conditions  amounting  to  the  taking  of  property  for 
public  use  without  just  compensation;  and  that  what  is 
done  does  not  amount  to  a  regulation  of  foreign  or  inter- 
state commerce."  ^' 

But  as  the  only  contention  in  this  case  was  exemption 
by  reason  of  charter  provisions,  no  application  was  made 
of  the  dictum  as  to  carriage  "  without  reward  or  upon 
conditions  amounting  to  the  taking  of  private  property 
for  public  use  without  just  compensation." 

The  precise  question,  however,  was  directly  involved 
in  a  suit  which  came  before  Mr.  Justice  Brewer,  then  a 
circuit  judge,  in  i888,  after  the  Arkansas  case,  but  be- 
fore the  Georgia  case  had  been  passed  upon  by  the 
Supreme  Court.  Taking  up  the  dictum  of  Chief  Justice 
Waite  and  Justice  Gray's  holding  in  Dozv  v.  Beidelman, 
the  now  eminent  jurist  interpreted  them  as  establishing 
in  a  most  thorough  way  the  power  of  the  courts  to  inter- 
fere in  matters  of  railroad  rates.  The  action  ^^  was  for 
an  injunction  to  restrain  the  Railroad  Commission  of 
Iowa  from  enforcing  rates  made  under  the  authority  of 
an  Act  of  1887.  In  his  opinion  Judge  Brewer  quoted 
from  the  opinions  in  the  Railroad  Commission  and  Dow 
cases,  and  then  proceeded : 

"  It  is  obvious  from  these  last  quotations  that  the  mere 
fact  that  the  legislature  has  pursued  the  forms  of  law  in 

"128  U.  S.  174.  179- 

"  Chicago  and  Northwestern  R.  Co.  v.  Dey,  35  Fed.  Rep.  866. 
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prescribing  a  schedule  of  rates  does  not  prevent  inquiry 
by  the  courts,  and  the  question  is  open  and  must  be  de- 
cided in  each  case,  whether  the  rates  prescribed  are  within 
the  hmits  of  the  legislative  power,  or  mere  proceedings 
which,  in  the  end,  if  not  restrained,  will  work  a  confisca- 
tion of  the  property  of  complainant.  Of  course  some  rule 
must  exist,  fixed  and  definite,  to  control  the  action  of  the 
courts,  for  it  cannot  be  that  a  chancellor  is  at  liberty  to 
substitute  his  discretion  as  to  the  reasonableness  of  rates 
for  that  of  the  legislature.  .  .  .  The  right  of  judicial  in- 
terference exists  only  when  the  schedule  of  rates  estab- 
lished will  fail  to  secure  to  the  owners  of  the  property 
some  compensation  or  income  from  their  investment,  x^s 
to  the  amount  of  such  compensation,  if  some  compensa- 
tion or  reward  is  in  fact  secured,  the  legislature  is  the 
sole  judge.  The  question  is  one  alone  of  policy.  .  .  . 
The  rule,  therefore,  to  be  laid  down,  is  this :  That  where 
the  proposed  rates  will  give  some  compensation,  however 
small,  to  the  owners  of  railroad  property,  the  courts  have 
no  power  to  interfere.  Appeal  must  then  be  made  to 
the  legislature  and  the  people."  ^* 

Here  is  a  clear  enunciation  of  the  doctrine  of  judicial 
review  from  a  lower  court,  and,  what  is  more  important, 
its  practical  application  through  the  granting  of  an  in- 
junction against  a  railroad  commission.  In  another 
case,  also,^^  which  he  decided  the  same  day.  Judge  Brewer 
issued  an  injunction  restraining  the  Minnesota  Commis- 
sion from  enforcing  a  certain  switching  charge,  which 
the  railroad  claimed  would  prove  unremunerative.  These 
two  cases  could  leave  no  doubt  that  in  Judge  Brewer's 
mind  unremunerative  rates  were  unreasonable,  and  un- 
reasonable rates  it  was  competent  for  the  judiciary  to 
suspend. 

Some  months  later  ^^  the  Supreme  Court  of  Florida 

"  35  Fed.  Rep.  878,  879. 

"  Chicago,   St.    Paul,   Minneapolis  and   Omaha   R.   Co.  v.   Becker, 
35  Fed.  Rep.  883. 

"  Pensacola,  etc.  R.  Co.  v.  Florida,  25  Fla.  310. 


32  American  Economic  Association  [358 

had  under  consideration  rates  made  by  the  state  commis- 
sion, which  the  railroad  claimed  and  the  commission 
admitted  would  not  allow  the  road  to  pay  its  operating 
expenses.  Reviewing  the  Railroad  Commission,  Dow, 
Georgia  and  Dey  cases,  with  thorough  approval  of  Judge 
Brewer's  opinion  in  the  last  named  case,  the  court  de- 
clared that  the  enforcement  of  unremunerative  rates  is  a 
wrong,  for  which  there  is  no  remedy  but  in  the  courts. 
Accordingly  it  adjudged  the  contested  rates  to  be  an  at- 
tempt to  take  property  without  just  compensation  and 
without  due  process  of  law. 

From  this  brief  review  of  the  suits  which  followed  the 
Railroad  Commission  Cases,  it  is  evident  that  in  a  very 
few  years  the  Supreme  Court  had  placed  a  broad  inter- 
pretation upon  Chief  Justice  Waite's  dictum,  while  some 
of  the  lower  courts  had  gone  so  far  as  to  announce  a 
definite  theory  of  judicial  control.  The  question  had  not 
been  authoritatively  determined  by  the  Supreme  Court 
because  it  had  not  been  squarely  presented,  but  such  had 
been  the  tendency  of  judicial  opinion  since  1885,  that  one 
could  have  foretold  the  nature  of  Court's  decision  when 
a  clear  case  arose.  It  was  but  a  matter  of  time  before 
the  period  of  uncertainty  would  be  ended  by  a  definite 
recantation  by  the  Court  of  the  conviction  so  clearly  ex- 
pressed in  the  Granger  Cases. 

It  was  in  1890  that  the  test  came.  The  case,  the  Chi- 
cago, Mikvaukec  and  St.  Paul  R.  Co.  v.  Mimiesota,^'^ 
originated  in  1887,  in  a  complaint  made  to  the  Minnesota 
Commission  alleging  the  unreasonable  character  of  cer- 
tain milk  rates  charged  by  the  railroad.  The  complaint 
was  forwarded  to  the  railroad  and  a  date  fixed  for  an 
examination.  Upon  that  date  both  the  railroad  and  the 
complainants  appeared  by  attorney,  and  the  Commission 

"  134  U.  S.  418. 
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"  proceeded  to  investigate  the  complaint."  Some  weeks 
later  the  Commission  served  its  decision  upon  the  railroad 
with  an  order  fixing  new  and  lower  rates.  Upon  the 
refusal  of  the  railroad  to  put  them  in  force,  the  Commis- 
sion applied  to  the  Supreme  Court  of  the  State  ^^  for  a 
writ  of  mandamus  to  compel  the  adoption  of  the  rates. 
On  the  hearing  the  railroad  asked  for  a  reference  to  take 
testimony  regarding  the  reasonableness  of  the  Commis- 
sion's rates,  but  this  application  was  denied  upon  the 
ground  that  the  statute  declared  the  Commission's  rates 
tc  be  conclusively  reasonable,  and,  as  decided  in  the 
Granger  Cases,  this  legislative  determination  was  bind- 
ing upon  the  courts.  The  court,  therefore,  granted  a 
peremptory  writ  of  mandamus.  The  railroad  company, 
however,  sued  out  a  writ  of  error  to  the  Supreme  Court 
of  the  United  States,  asserting  its  right  to  contest  the 
reasonableness  of  the  Commission's  rates,  under  the 
Fourteenth  Amendment  to  the  Federal  Constitution.  The 
case  was  decided  March  24,  1890,  the  opinion  of  the 
majority  of  the  Court  being  read  by  Mr.  Justice  Blatch- 
ford. 

In  his  opinion  the  learned  jurist  reviewed  the  facts  of 
the  case,  and  the  decision  of  the  Supreme  Court  of  Min- 
nesota, then  discussed  the  question  as  to  whether  the  rail- 
road's charter  exempted  it  from  legislative  control,  and 
having  decided  that  question  in  the  negative,  announced 
the  important  point  to  be  whether  the  form  of  regulation 
adopted  in  this  case  was  valid. 

Launching  into  the  discussion  of  this  subject,  he  as- 
serted the  necessity  of  adopting  the  construction  placed 
upon  the  Minnesota  statute  by  the  state  court — that  the 
Legislature  intended  the  Commission's  rates  to  be  con- 
clusively reasonable.  Upon  such  a  construction  he  de- 
clared the  statute  to  be  clearly  invalid : 
"38  Minn.  281. 
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"  It  conflicts  with  the  Constitution  of  the  United  States 
in  the  particulars  complained  of  by  the  railroad  company. 
It  deprives  the  company  of  its  right  to  a  judicial  investi- 
gation, by  due  process  of  law,  under  the  forms  and  with 
the  machinery  provided  by  the  wisdom  of  successive  ages 
for  the  investigation  judicially  of  the  truth  of  a  matter 
in  controversy,  and  substitutes  therefor,  as  an  absolute 
finality,  the  action  of  a  railroad  commission  which,  in 
view  of  the  powers  conceded  to  it  by  the  state  court,  can- 
not be  regarded  as  clothed  with  judicial  functions,  or 
possessing  the  machinery  of  a  court  of  justice." 

Under  the  statute,  said  the  Court,  the  Commission 
had  but  to  "  find  "  a  railroad's  rates  unreasonable,  adopt 
others,  and  notify  the  company  of  the  fact. 

"No  hearing  is  provided  for;  no  summons  or  notice 
to  the  company  before  the  commission  has  found  what  it 
is  to  find,  and  declared  what  it  is  to  declare;  no  opportu- 
nity is  provided  for  the  company  to  introduce  witnesses 
before  the  commission, — in  fact,  nothing  which  has  the 
semblance  of  due  process  of  law ;  and,  although  in  the 
present  case,  it  appears  that,  prior  to  the  decision  of  the 
Commission,  the  company  appeared  before  it  by  its  agent, 
and  the  commission  investigated  the  rates  charged  by 
the  company  for  transporting  milk,  yet  it  does  not  ap- 
pear what  the  character  of  the  investigation  was,  or  how 
the  result  was  arrived  at."  ^^ 

Continuing,  Mr.  Justice  Blatchford  called  attention  to 
another  provision  of  the  statute,  requiring  all  railroad 
rates  to  be  equal  and  reasonable.  Nevertheless,  although 
here  the  railroad  alleged  that  the  Commission's  rates 
were  not  equal  and  reasonable,  the  statute  did  not  permit 
them  to  show  that  fact  in  judicial  proceedings.  This  re- 
straint was  clearly  wrong :  "  The  question  of  the  reason- 
ableness of  a  rate  of  charge  for  transportation  by  a  rail- 
road company,  involving,  as  it  does,  the  element  of  rea- 
sonableness both  as  regards  the  company  and  as  regards 
the  public,  is  eminently  a  question  for  judicial  investiga- 

"  134  U.  S.  456,  457- 
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tion,  requiring  due  process  of  law  for  its  determination. 
If  the  company  is  deprived  of  the  power  of  charging  rates 
for  the  use  of  its  property,  and  such  deprivation  takes 
place  in  the  absence  of  an  investigation  by  judicial  mach- 
inery, it  is  deprived  of  the  lawful  use  of  its  property,  and 
thus,  in  substance  and  effect,  of  the  property  itself,  with- 
out due  process  of  law,  and  in  violation  of  the  Constitu- 
tion of  the  United  States,  and  in  so  far  as  it  is  thus  de- 
prived, while  other  persons  are  permitted  to  receive  rea- 
sonable profits  upon  their  invested  capital,  the  company 
is  deprived  of  the  equal  protection  of  the  laws."^*' 

From  this  argument  the  conclusion  emerged  that  the 
issuing  of  a  peremptory  writ  of  mandamus  by  the  state 
court  was  unlawful,  because  in  violation  of  the  Constitu- 
tion of  the  United  States.  In  its  judgment,  therefore, 
the  Court  remanded  the  case  for  further  proceedings  not 
inconsistent  with  its  opinion,  remarking,  however,  that 
unless  the  state  court  changed  its  construction  of  the 
statute  so  as  to  permit  of  judicial  review  of  the  rates,  the 
only  possible  proceeding  was  to  dismiss  the  application 
for  the  mandamus. ^^ 

The  opinion  of  Mr.  Justice  Blatchford  in  this  case  has 
been  described  at  length  and  many  passages  have  been 

^  134  U.  S.  458.  With  this  compare  the  following  from  the  dis- 
senting opinion  of  Mr.  Justice  Bradley :  "No  one  questions  the  con- 
stitutionality or  propriety  of  boards  for  assessing  property  for 
taxation,  or  for  improvement  of  streets,  sewers,  and  the  like,  or  of 
commissions  to  establish  county  seats,  and  for  doing  many  other 
things  appertaining  to  the  administrative  management  of  public 
affairs.  Due  process  of  law  does  not  always  require  a  court.  It 
merely  requires  such  tribunals  and  proceedings  as  are  proper  to  the 
subject  in  hand."     134  U.  S.  464. 

"  On  the  same  day  the  Supreme  Court,  through  Mr.  Justice  Blatch- 
ford, handed  down  its  opinion  in  the  case  of  the  Minneapolis  Eastern 
R.  Co.  V.  Minnesota,  134  U.  S.  467.  The  Minnesota  Commission 
had  fixed  a  switching  charge  which  the  railroad  refused  to  adopt. 
The  Commission  secured  an  alternative  writ  of  mandamus,  and  in  its 
reply  the  railroad  asserted  that  the  rate  was  unreasonable  and  would 
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freely  quoted  for  several  reasons.  In  the  first  place,  be- 
cause of  the  great  importance  of  the  case.  It  marks  the 
turning  point  in  American  railroad  law;  it  indicates  the 
definite  adoption  by  the  Supreme  Court  of  a  policy 
fraught  with  tremendous  consequences  both  to  the  rail- 
roads and  to  the  people.  In  the  second  place,  because  the 
reasoning  of  the  Court  does  not  repose  on  its  former  de- 
cisions or  opinions.  In  all  that  part  of  his  opinion  which 
deals  with  the  question  under  discussion,  Mr.  Justice 
Blatchford  cites  no  case  or  other  authority  except  the 
obiter  dictum  in  the  Railroad  Commission  Cases.  His 
doctrine  was  new  law,  freshly  made  out  of  whole  cloth. 

But  still  another  reason  for  the  extended  discussion 
of  his  opinion  is  that  it  is  not  entirely  easy  to  understand 
its  reasoning.  It  must  be  confessed  that  the  discussion 
is  somewhat  confused,  and  it  is  therefore  difficult  to  satis- 
factorily digest  its  substance.  The  following,  however, 
is  believed  to  be  a  practically  faithful  statement  of  the 
doctrine  of  judicial  review  as  it  presented  itself  in  this 
case: 

Although  railroad  companies  are  quasi-public  in  char- 
acter they  are  entitled  to  the  protection  of  the  Fourteenth 
Amendment.     Therefore, 

I.  They  cannot  be  deprived  of  property  without  due 
process  of  law.  But  since  rates  imposed  by  the  state  may 
deprive  them  of  the  lawful  use  of  their  property,  and 
hence,  in  substance  and  effect,  of  the  property  itself,  such 
rates  must  be  enforced  only  after  an  investigation  by 
judicial  machinery,  that  is,  after  due  process  of  law  has 
been  observed.^- 

deprive  it  of  property  without  due  process  of  law.  Its  request  to 
make  proof  of  these  matters  was,  however,  refused  and  a  peremptory 
writ  of  mandamus  issued.  Upon  its  reasoning  in  the  other  case,  and 
especially  because  no  notice  to  the  railroad  or  hearing  had  been 
granted  before  the  charge  had  been  fixed,  the  Federal  Supreme  Court 
reversed  the  judgment  of  the  State  Court. 

"The  statute  in  this  case,  however,  did  not  provide  nor  require  due 
process  of  law,  nor  did  it  appear  that  the  commission  employed  it  in 
fixing  the  rate. 


363]  The  Doctrine  of  Judicial  Review  37 

2.  They  cannot  be  denied  the  equal  protection  of  the 
laws.  But  if  they  are  deprived  of  the  lawful  use  of  their 
property  with  due  process  ot  law,  while  other  persons  are 
not,  they  are  denied  the  equai  protection  of  the  laws.^^ 

This,  then,  is  the  doctrine  of  judicial  review  as  it  ap- 
peared when  first  authoritatively  announced  in  1890.  It 
will  at  once  be  seen,  however,  that  in  this  form,  it  was  in 
but  a  crude  and  rudimentary  state,  and  much  litigation 
was  needed  to  develop  and  refine  it.  As  pronounced  by 
Mr.  Justice  Blatchford,  many  questions  of  importance 
were  left  unsettled,  and  it  is  to  the  later  decisions  of  the 
court  that  we  must  look  for  answers  to  these  questions. 
The  next  two  chapters  will  therefore  be  devoted  to  a 
study  of  the  evolution  of  the  doctrine  up  to  the  present 
time. 

It  remains  now  merely  to  remark  that  although  the 
doctrine  of  this  case  was  far  from  complete,  the  result 
of  the  case  was  clear  and  definite.  The  Court  had  ex- 
ecuted a  right-about-face.  Mr.  Chief  Justice  Waite's 
repeated  assertion  in  the  Granger  Cases,  that  the  judg- 
ment of  the  legislature  binds  the  courts  as  well  as  the 
people  was  distinctly  renounced.  So  far  as  those  cases 
dealt  with  the  relation  of  the  courts  to  the  legislature  they 
were  definitely  overruled.  The  doctrine  of  judicial  re- 
view was  born. 

Only  three  of  the  justices  who  decided  the  Granger 
Cases  were  on  the  bench  when  this  Minnesota  case  was 
considered.  Of  these,  Mr.  Justice  Field  had  dissented  in 
the  former  cases  and  naturally  agreed  with  the  majority 
in  their  holding.  But  Mr.  Justice  Bradley  delivered  a 
vigorous  dissent,  asserting  that  the  majority  had  prac- 
tically overruled  Munn  v.  Illinois;  claiming  that  reason- 
ableness is  a  legislative  and  not  a  judicial  question;  and 
deploring  "  an  assumption  of  authority  on  the  part  of 

"Such  might  have  been  the  effect  of  the  statute  in  this  case. 
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the  judiciary,  which,  it  seems  to  me,  with  all  due  defer- 
ence to  the  judgment  of  my  brethren,  it  has  no  right  to 
make."""^  In  this  dissenting  opinion  Mr.  Justice  Gray 
and  Mr.  Justice  Lamar  concurred. 

The  third  surviving  member  of  the  Granger  Court  was 
Mr.  Justice  Miller,  who  concurred  "  with  some  hesita- 
tion "  in  the  judgment  of  the  Court.  His  brief  opinion 
consisted  of  a  series  of  propositions,  which,  in  his  judg- 
ment, embodied  the  rules  of  law  applicable  to  such  cases. 
It  may  be  said  that  his  views  were  largely  adopted  in  sub- 
sequent decisions  of  the  Court. 

"  134  U.  S.  462. 


CHAPTER  III. 
The  Doctrine  of  Judicial  Review. — //. 

We  are  now  to  consider  the  evolution  of  the  doctrine 
of  judicial  review,  from  its  crude  condition  in  the  Minne- 
sota Case  to  the  well-developed  and  somewhat  complex 
form  which  it  presents  to-day.  In  pursuing  this  study, 
constant  reference  must  be  made  to  the  important  cases 
decided  since  1890,  and  it  therefore  seems  advisable  to 
delay  our  analysis  of  the  subject  long  enough  to  take  a 
hasty  view  of  those  cases. 

The  first  case  upon  our  subject  to  come  before  the  fed- 
eral Supreme  Court,  after  the  Minnesota  case,  was  the 
Chicago  and  Grand  Trunk  R.  Co.  v.  Wellman,'^  which  in- 
volved a  Michigan  statute  fixing  maximum  charges. 
Finding  that  the  evidence  was  insufficient  to  prove  the 
rates  unreasonable,  the  Court  sustained  the  statute.  On 
the  same  day  on  which  this  was  decided,  Mr.  Justice 
Blatchford  read  the  opinion  of  the  majority  of  the  Court 
in  the  curious  case  of  Budd  v.  New  York.^  This  was  an 
action  brought  to  test  the  constitutionality  of  a  New 
York  statute  fixing  rates  of  charge  for  warehouses,  and 
as  this  was  precisely  the  question  involved  in  Munn  v. 
Illinois,  the  case  is  of  special  interest.  The  opinion  was 
definite  in  its  conclusion — the  statute  was  sustained — but 
for  uncertainty  of  argument  it  would  be  hard  to  find  its 
equal  in  all  the  books  of  law.  At  one  point  it  states  that 
"  we  must  regard  the  principle  maintained  in  Munn  v. 

*  1892.  143  U.  S.  339.  To  be  referred  to  hereafter  as  the  Well- 
man  case. 

*  134  U.  S.  517.     To  be  referred  to  hereafter  as  the  Budd  case. 
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Illinois  as  firmly  established,  and  we  think  it  covers  the 
present  case."  At  another  point  it  attempts  to  distin- 
guish the  Minnesota  case,  by  asserting  that  the  opinion 
there  had  reference  only  to  charges  fixed  by  a  commission 
and  was  not  concerned  with  rates  fixed  by  a  legislature. 
Then,  as  if  fearing  that  this  might  imply  a  total  lack  of 
judicial  control  over  legislative  rates,  it  resorts  to  the 
hopeless  uncertainty  of  Dow  v.  Beidehnann,  and  quotes 
the  dubious  clause,  "  if  it  (the  Court)  would  under  any 
circumstances  have  the  power  "  of  determining  a  legis- 
lative rate  to  be  unreasonable.  Under  cover  of  this  make- 
shift doctrine,  the  opinion  goes  on  to  show  that  the  com- 
plaint in  this  case  alleged  no  unreasonableness  in  the  rates, 
and  then  repeats  the  words :  "  even  if  under  any  circum- 
stances we  could  determine  that  the  maximum  rate  fixed 
by  the  legislature  was  unreasonable." 

It  is,  of  course,  hard  to  construe  such  an  opinion  as 
this,  but  a  fair  inference  would  seem  to  be  that  at  this 
time  there  was  some  doubt  in  the  mind  of  Mr.  Justice 
Blatchford,  if  not  in  the  minds  of  other  members  of  the 
Court,  as  to  whether  the  doctrine  of  judicial  review 
should  be  extended  to  rates  made  directly  by  a  legislature. 
That  there  was  no  such  doubt,  however,  as  to  most  of  the 
justices,  is  evident  from  the  fact  that  Mr.  Justice  Brewer's 
opinion  in  the  Wellman  case,  read  on  the  same  day,  and 
to  which  no  dissent  was  offered,  clearly  asserted  the  right 
of  the  courts  to  review  legislative  rates.  ''  The  legisla- 
ture," he  said,  "  has  power  to  fix  rates  and  the  limit  of 
judicial  interference  is  protection  against  unreasonable 
rates. "^ 

Two  years  later  the  same  jurist  laid  to  rest  as  grace- 
fully as  was  possible,  any  doubt  that  may  have  been 
raised  by  the  Budd  Case  by  saying  that  because  the 
records  in  that  case  had  not  shown  the  rates  to  be  un- 

» 143  U.  S.  344- 
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reasonable,  "  there  was  no  occasion  for  saying  anything 
as  to  the  power  or  duty  of  the  Court  in  case  the  rates  as 
estabhshed  had  been  found  to  be  unreasonable."^ 

In  the  Reagan  cases  the  doctrine  of  judicial  review 
was  reaffirmed  and  much  elaborated.  These  important 
cases, ^  decided  in  1894,  all  involved  rates  made  by  the 
Texas  Railroad  Commission.  Injunctions  to  restrain 
the  Commission  from  enforcing  the  railroads  from  oper- 
ating the  rates,  had  been  sought  in  the  Circuit  Court  and 
had  been  granted.  Indeed  so  sweeping  was  the  decree 
of  that  court  that  the  Commission  was  forbidden  to  es- 
tablish any  rates  whatever.  This  last  feature  of  the 
decree  was  reversed  by  the  Supreme  Court,  but  so  far  as 
the  decree  restrained  the  enforcement  of  the  rates  already 
established,  it  was  affirmed,  the  court  finding,  after  in- 
vestigation, that  the  rates  were  unreasonable. 

On  March  4,  1895,  three  suits  were  decided  by  the 
Supreme  Court,  speaking  through  Mr.  Justice  Shiras. 
The  leading  case  was  St.  Louis  and  San  Francisco  Ry. 
Co.  V.  Gill  ^  and  the  others  ^  were  settled  upon  the  prin- 
ciples therein  declared.  It  is  interesting  to  note  that 
these  cases  involved  the  same  statute  as  Doiv  v.  Beidel- 
fiian — the  Arkansas  Maximum  Passenger  Rate  Act  of 
1887.  There  was  no  longer,  however,  the.  uncertainty 
which  characterized  the  utterances  of  the  Court  in  that 
case.  The  right  of  the  courts  to  test  the  reasonableness 
of  legislative  rates  was  clearly  declared,  although,  because 
the  evidence  had  not  shown  their  unreasonableness,  the 
rates  were  sustained. 


*  Reagan  v.  Farmers'  Loan  and  Trust  Co.  154  U.  S.  398. 

°  Reagan  v.  Farmers'  Loan  and  Trust  Co.,  and  four  other  cases, 
154  U  .S.  362,  413,  418,  420. 

*  156  U.  S.  649.     To  be  referred  to  hereafter  as  the  Gill  case. 

^  St.  L.  &  San  F.  Ry.  Co.  v.  Stevenson,  and  same  v.  Trimble,  156 
U.  S.  667. 
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In  1896,  in  the  case  of  the  Covington  and  Lexington 
Turnpike  Co.  v.  Sandford,^  the  Supreme  Court  elabor- 
ated the  doctrine  still  further  and  employed  it  to  restrain 
the  enforcement  of  rates  made  by  the  Legislature  of 
Kentucky  for  the  turnpike  company.  And  on  March  7, 
1898,  was  delivered  the  opinion  of  the  Court  in  the  great 
case  of  Smyth  v.  Atnes,'*  which  had  been  brought  to  con- 
test the  validity  of  the  Nebraska  Maximum  Rate  Law  of 
1893.  The  Supreme  Court  affirmed  the  decree  of  Mr. 
Justice  Brewer  in  the  Circuit  Court,  restraining  the  en- 
forcement of  the  rates.  The  opinion  of  the  Court,  pre- 
pared by  Mr.  Justice  Harlan,  worked  out  our  doctrine  in 
great  detail. 

A  variation  on  the  usual  form  of  question  presented  to 
the  Court  appeared  in  the  Lake  Shore,  etc.  R.  Co.  v. 
Smith,^^  in  which  was  involved  a  Michigan  statute  re- 
quiring railroads  to  sell  mileage  books  and  fixing  the 
price  therefor.  Although  there  was  strong  dissent,  and 
although  the  reasoning  of  Mr.  Justice  Peckham's  pre- 
vailing opinion  is  not  at  all  clear,  there  can  be  no  doubt 
that  in  the  opinion  of  the  majority  the  statute  was  *'  a 
violation  of  that  part  of  the  Constitution  of  the  United 
States  wdiich  forbids  the  taking  of  property  without  due 
process  of  law."     It  was  therefore  declared  to  be  invalid. 

Another  variation  of  the  question  presented  itself  in 
San  Diego  Land  and  Tozvn  Co.  v.  National  City^''  which 
involved  the  power  of  certain  local  officers  to  fix  water 
rates  under  the  California  Act  of  March  7,   1881.     In 

» 164  U.  S.  578. 

'169  U.  S.  466;  see  also  171  U.  S.  361.  To  be  referred  to  here- 
after as  the  Smyth  case. 

"  1899.  173  U.  S.  684.  To  be  referred  to  hereafter  as  the  Lake 
Shore  case. 

"  1899.  174  U.  S.  739.  To  be  referred  to  hereafter  as  the  San 
Diego  case. 
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1884,  in  the  Spring  Valley  Water  Works  v.  Schottler,^- 
the  Supreme  Court,  in  pursuance  of  the  principles  of  the 
Granger  Case,  had  held  that  such  regulations  of  water 
rates  was  a  proper  exercise  of  legislative  power,  and  was 
not  subject  to  judicial  review.  But  in  the  San  Diego 
case  this  view  was  abandoned.  Citing  the  Wellman, 
Reagan,  and  Smyth  cases,  the  Court  asserted  its  right  to 
test  the  reasonableness  of  the  rates  under  the  Federal 
Constitution.     The  rates  were,  however,  upheld  as  valid. 

The  Chicago,  Milwaukee  and  St.  Paul  R.  Co.  v.  Tomp- 
kins ^^  arose  from  a  suit  by  the  railroad  to  restrain  the 
enforcement  of  a  schedule  made  by  the  South  Dakota 
Commission.  The  decree  of  the  trial  court  was  in  favor 
of  dismissing  the  bill  and  vacating  the  injunction,  but,  on 
appeal  of  the  railroad,  all  proceedings  were  stayed  in  the 
lower  court.  The  Supreme  Court  held  that  the  decision 
of  the  trial  court  was  based  on  an  inadequate  finding  of 
fact,  the  cost  of  local  business  not  having  been  deter- 
mined, and  it  therefore  reversed  the  decree  and  remanded 
the  case  to  the  lower  tribunal  with  instructions  to  appoint 
a  master  to  fully  find  the  facts  and  then  to  proceed  as 
equity  might  require.  In  pursuance  of  this  decree  the 
Circuit  Court  found  the  rates  to  be  unreasonable  and  per- 
petually enjoined  their  enforcement.^^ 

In  McChord  v.  Louisville  and  Nashville  R.  Co.,^^  the 
railroad  applied  for  an  injunction  to  restrain  the  Ken- 
tucky Commission  from  fixing  any  rates  whatever,  on 
the  ground  of  threatened  multiplicity  of  suits  and  irre- 
parable injury.  The  court,  however,  maintained  the 
right  of  a  commission  to  establish  rates,  stating  that  an 

■'1 10  U.  S.  347.     Supra,  p.  zy,  footnote. 

"  1900.  176  U.  S.  167.  To  be  referred  to  hereafter  as  the  Tomp- 
kins case. 

"Chicago,  Milwaukee  and  St.  Paul  R.  Co.  v.  Smith,  no  Fed.  Rep. 
473- 

"  183  U.  S.  483. 
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injunction  could  be  granted  only  when,  after  their  estab- 
lishment, they  could  be  shown  to  be  unreasonable. 

A  novel  question  was  presented  by  the  Louisville  and 
Nashville  Railroad  v.  Kentucky,  decided  in  1903.^^  The 
question  involved  was  the  power  of  the  courts  to  review 
action  taken  by  the  Railroad  Commission  in  pursuance  of 
a  statute  authorizing  it  to  exempt  railroads  from  time  to 
time  from  the  operation  of  the  "  Long  and  Short  Haul 
Clause."  The  railroad  relied  on  the  cases  just  reviewed, 
but  the  Supreme  Court  held  that  they  applied  only  to 
rate-making,  that  in  such  a  case  as  this  no  such  matter  was 
involved,  and  that  the  action  of  a  commission  was  there- 
fore final.  It  is  difficult  to  perceive  why  a  discretionary 
power  to  compel  obedience  to  a  Short  Haul  Clause  is  not 
one  feature  of  the  power  of  rate-making.  Certainly 
through  it  the  earnings  of  a  company  can  be  profoundly 
influenced.  In  this  particular,  however,  the  Supreme 
Court  refused  to  extend  the  doctrine  of  judicial  review. 

The  last  Supreme  Court  case  upon  this  subject  is  the 
Minneapolis  and  St.  Louis  R.  Co.  v.  Minnesota,  also  de- 
cided in  1902,^"^  in  which  was  sustained  a  coal  rate  im- 
posed by  the  State  Commission. 

Many  other  applications  of  the  doctrine  of  judicial 
review  may  be  found  in  the  lower  courts.  A  few  only 
can  be  mentioned  here.  In  the  Cleveland  Gaslight  and 
Coke  Co.  V.  Clcvelaiid,^^  Mr.  Justice  Jackson,  then  a 
circuit  judge,  cited  the  Minnesota  case  as  authority  for 
granting  an  injunction  to  restrain  the  enforcement  of  a 
city  ordinance  fixing  the  price  of  gas.  In  1894  Mr.  Jus- 
tice Brewer  and  Judge  Dundy  decided  the  case  of  Ames 
V.  Union  P.  R.  Co.^^  adversely  to  the  Nebraska  Maxi- 

'"  183  U.  S.  503. 

"  186  U.  S.  257.  To  be  referred  to  hereafter  as  the  Minneapolis 
and  St.  Louis  case. 

"  1891.     71  Fed.  Rep.  no. 
"64  Fed.  Rep.  165. 
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mum  Rate  Law,  its  decree  being  affirmed  by  the  Supreme 
Court  in  Smyth  v.  Ames.  About  a  year  later  District 
Judge  Clark  enjoined  the  enforcement  of  gas  rates  fixed 
by  the  city  of  Memphis,  citing  as  authority  the  Minnesota 
and  Reagan  cases. -*^ 

In  the  same  year  -^  Judge  Wellborn,  of  the  United 
States  District  Court  asserted  the  right  of  the  courts  to 
review  rates  fixed  by  the  Secretary  of  War,  under  pro- 
visions of  an  Act  of  Congress,  for  a  railroad  which  had 
been  incorporated  and  aided  by  the  United  States,  al- 
though he  declared  the  rates  in  controversy  valid,  inas- 
much as  no  showing  was  made  to  the  contrary.^-  And 
a  few  months  later  Mr.  Justice  McKenna,  then  Circuit 
Judge,  restrained  the  enforcement  of  rates  made  by  the 
California  Commission.-^ 

In  these,  and  other  cases,  has  the  doctrine  of  judicial 
review  been  elaborated  and  authoritatively  pronounced. 
With  this  cursory  glance  at  the  leading  cases  on  the  sub- 
ject, we  may  now  proceed  to  inquire  their  effect  upon 
that  doctrine. 

No  one  can  read  the  opinion  of  Mr.  Justice  Blatchford 
in  the  Minnesota  case  without  being  impressed  by  the 
emphasis  there  laid  on  the  phrase  "  due  process  of  law." 
Evidently  he  was  profoundly  impressed  by  the  absence 
of  provisions  in  the  statute  requiring  formal  procedure 
by  the  commission  in  the  investigation  and  decision  of 
rate  cases.  And  no  less  was  he  impressed  by  the  absence 
of  evidence,  upon  the  record,  tending  to  show  that  the 
commission  had  actually  employed  those  forms  which 
have  been  "  provided  by  the  wisdom  of  successive  ages 

''"  New  Memphis  Gas  and  Light  Co.  v.  Memphis,  -/Z  Fed.  Rep.  952. 

^1896. 

"*  Atlantic  and  Pacific  Rd.  Co.  v.  U.  S.  76  Fed.  Rep.  186. 

"^  Southern  Pacific  R.  Co.  v.  Railroad  Commissioners,  78  Fed.  Rep. 


46  The  Economic  Association  [372 

for  the  investigation  judicially  of  the  truth  of  a  matter 
in  controversy."  "  No  hearing  is  provided  for " ;  he 
complains  of  the  statute,  "  no  summons  or  notice  to  the 
company;  ...  no  opportunity  provided  for  the  com- 
pany to  introduce  witnesses  before  the  commission, — in 
fact,  nothing  which  has  the  semblance  of  due  process  of 
law;  and,  although,"  he  continues,  "  in  the  present  case  it 
appears  that,  prior  to  the  decision  of  the  commission,  the 
company  appeared  before  it  by  its  agent,  and  the  com- 
mission investigated  the  rates  charged  by  the  company 
for  transporting  milk,  yet  it  does  not  appear  what  the 
character  of  the  investigation  was,  or  how  the  result  was 
arrived  at."-^ 

On  this  point  the  suit  of  the  Minneapolis  Eastern  Rail- 
way Co.,  decided  on  the  same  day,  presented  even  a  clearer 
case.  Says  Mr.  Justice  Blatchford,  in  his  opinion  in  that 
case :  "  the  commission  states  that  it  made  its  findings 
after  due  and  careful  inquir}^  and  consideration ;  but  it 
does  not  appear  that  the  Minneapolis  Eastern  Railway 
Company  had  any  prior  notice  of  any  hearing  at  which 
such  finding  was  made,  or  any  opportunity  of  being 
heard  in  regard  thereto,  while  it  does  appear  that  it  asked 
leave  of  the  court  to  make  proof  of  the  matters  set  up  in 
its  return;  and  that  its  request  was  denied."-'' 

The  emphasis  which  is  thus  strongly  laid  in  both  cases 
upon  the  absence  of  formal  procedure  in  the  work  of  the 
commission  might  well  justify  the  inference  that  it  was 
because  of  this  lack  that  the  statute  was  found  to  be  re- 
pugnant to  the  Constitution.  It  provided  for  no  notice, 
or  hearing,  or  opportunity  to  present  evidence,  in  short, 
for  none  of  the  features  of  the  procedure  of  courts : — 
the  commission  had  but  to  "  find  "  whatever  it  might 

"  134  U.  S.  456,  457. 
"  134  U.  S.  482. 
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choose  to  find.  For  that  reason  due  process  of  law  was 
denied  to  the  railroads,  in  proceedings  which  might  re- 
sult in  depriving  them  of  property,  and  insofar  as  rail- 
roads were  subjected  to  such  treatment  while  other  per- 
sons were  not,  they  were  denied  the  equal  protection  of 
the  law.  Such  an  interpretation  of  the  cases  seems  not 
unfair,  and  might  well  prompt  the  conclusion  that  if 
statutes  should  require,  and  a  commission  employ,  all  of 
the  forms  of  law,  the  rates  made  by  the  commission  would 
be  secure  against  judicial  interference;  that  the  most 
which  the  courts  could  do,  should  the  rulings  of  the  com- 
mission be  appealed  to  them,  would  be  to  determine 
whether  the  necessary  formalities  had  been  observed. 
The  rates  might  be  absurdly  low,  but  if  the  forms  of  law 
had  been  followed  in  their  establishment,  they  could  not 
be  disturbed  by  the  courts.  We  have,  then,  to  consider 
whether  this  view  is  a  fair  inference  from  all  the  adjudi- 
cations of  the  Court. 

It  must  be  said,  in  the  first  place,  that  although  the 
question  of  procedure  was  the  dominant  consideration 
in  these  opinions  of  Mr.  Justice  Blatchford,  there  was  one 
ocher  idea,  advanced  in  the  Minnesota  case,  not  wholly 
consistent  with  the  inference  suggested  above.  It  will 
be  remembered  ^*  that  the  learned  justice  contended  that 
"  the  question  of  the  reasonableness  of  a  rate  of  charge 
for  transportation  by  a  railroad  company  ...  is  emi- 
nently a  question  for  judicial  investigation."  From  this 
might  possibly  be  drawn  the  conclusion  that  the  reason- 
ableness of  rates  is  by  nature  a  question  for  the  courts  to 
determine,  and  in  which  they  cannot  be  bound  by  the 
decision  of  an  administrative  or,  at  most,  ^wrt,yi- judicial 
body.  This  is  evidently  the  view  which  Mr.  Justice 
Bradley  attributes  to  the  majority  of  his  brethren.     In 

="  Supra,  p.  34. 
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his  dissenting  opinion  he  says :  "  It  is  urged  that  what  is 
a  reasonable  charge  is  a  judicial  question.  On  the  con- 
trary it  is  preeminently  a  legislative  one,  involving  con- 
siderations of  policy  as  well  as  of  remuneration.  .  .  . 
This  is  just  where  I  differ  from  the  majority  of  the  court. 
They  say  in  effect,  if  not  in  terms,  that  the  final  tribunal 
of  arbitrament  is  the  judiciary;  I  say  it  is  the  legisla- 
ture."2^ 

Under  such  an  interpretation  of  Mr.  Justice  Blatch- 
ford's  language  this  phase  of  the  doctrine  of  judicial  re- 
view as  announced  in  the  Minnesota  case,  would  present 
itself  somewhat  as  follows  : — 

Rates  made  by  the  legislature  or  by  a  commission  may 
be  carried  to  the  courts  for  two  purposes,  (i)  to  deter- 
mine whether  that  due  process  of  law^  commanded  by  the 
Fourteenth  Amendment,  has  been  observed  in  their  for- 
mulation ;  ( 2 )  to  secure  a  determination  by  the  courts  of 
their  reasonableness,  it  being  within  the  province  of  the 
courts,  irrespective  of  the  Constitution,  to  decide  such 
questions. 

In  this  form,  the  doctrine  of  judicial  review  would 
effectively  preclude  the  idea  that  simply  because  a  com- 
mission follow^s  the  forms  of  judicial  procedure,  its  rates 
are  exempt  from  judicial  scrutiny  and  control.  But  it 
must  be  admitted  that  the  doctrine  as  authoritatively 
enunciated  by  the  Supreme  Court  has  not  taken  this 
form.  The  theory  of  the  inherently  judicial  character 
of  the  question  of  reasonableness  has  never  been  adopted 
by  that  court.  Aside  from  the  sentence  already  quoted 
from  Mr.  Justice  Blatchford's  opinion,  in  only  one  in- 
stance has  any  member  of  the  supreme  bench  asserted 
that  theory.  In  the  Reagan  cases  Mr.  Justice  Brew^er 
spoke  as  follows  : — 

"  134  U.  S.  462. 
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"  It  has  always  been  recognized  that,  if  a  carrier  at- 
tempted to  charge  an  unreasonable  sum,  the  courts  had 
jurisdiction  to  inquire  into  that  matter.  .  .  .  The  prov- 
ince of  the  courts  is  not  changed,  nor  the  limit  of  judicial 
inquiry  altered,  because  the  legislature,  instead  of  the 
carrier,  prescribes  the  rates." 

Giving  full  weight  to  these  dicta  of  Justices  Blatchford 
and  Brewer,  it  may  nevertheless  be  safely  said  that  their 
view  as  to  the  inherent  competence  of  the  courts  in  rate 
cases,  irrespective  of  constitutional  provisions,  has  not 
been  adopted  by  the  Court.  It  is  at  least  certain  that  the 
Court  has  not  felt  that  it  could  safely  repose  its  authority 
upon  the  basis  of  the  theory,  and  has  sought  for  a  firmer 
foundation.  And  indeed  it  must  be  admitted  that  the 
theory  cannot  command  acceptance.  It  can  hardly  be 
maintained  in  the  face  of  the  historical  fact  that  until 
very  recent  years  it  was  never  supposed  that  the  judiciary 
could  control  the  legislature  in  its  regulation  of  quasi- 
public  property.  "As  has  been  shown,"  said  Mr.  Chief 
Justice  Waite  in  Munn  v.  Illinois,^^  "  the  practice  has 
been  otherwise."  Rate-making  is  historically  a  legisla- 
tive function,  and  there  is  much  reason  to  agree  with  Mr. 
Justice  Bradley  that  what  is  a  reasonable  charge  is  pre- 
eminently a  legislative  question,  "  involving  considera- 
tions of  policy  as  well  as  of  remuneration."-^  Moreover, 
it  is  far  from  conclusive  to  say  that  because  the  courts 
could  restrain  unreasonable  rates  made  by  a  carrier  to 
whom  the  legislature  had  permitted  the  privilege  of 
making  their  own  rates,  they  can  also  restrain  rates  when 
made  by  the  legislature  itself  in  pursuance  of  its  un- 
doubted power  and  in  fulfillment  of  its  duty  to  the  people. 
The  courts  may  control  private  citizens,  especially  in  their 
enjoyment  of  a  public  privilege,  where  they  may  not  con- 
trol a  co-ordinate  branch  of  the  government. 

='94  U.  S.  133- 
"■'  134  U.  S.  462. 
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But  whatever  the  considerations  may  be  to  which  the 
Supreme  Court  has  given  weight,  it  is  certain  that  it  has 
never  insisted  upon  the  theory  in  question,  and  has  not 
been  content  to  rely  upon  it  in  working  out  the  doctrine 
of  judicial  review.  So  solitary  are  the  two  utterances 
of  Justices  Blatchford  and  Brewer,  and  so  entirely  dif- 
ferent is  the  basis  upon  which  the  Court  has  finally 
reposed,  that  it  may  be  safely  said  that  the  theory  of  the 
judicial  character  of  the  question  of  reasonableness  forms 
no  part  of  the  doctrine  of  judicial  review. 

This  being  true,  the  question  recurs :  Is  a  court  limited 
in  a  rate  case  to  an  investigation  of  the  procedure  em- 
ployed by  the  commission,  and  must  it  sustain  rates,  how- 
ever low,  if  it  finds  that  they  have  been  established  as  a 
result  of  those  formal  proceedings  which  are  contem- 
plated by  the  phrase  "  due  process  of  law  ?  "  Evidently 
this  is  not  so.  For  the  slightest  study  of  rate  cases  re- 
veals the  fact  that  in  almost  every  instance  the  investiga- 
tion of  the  court  has  been  directed  not  at  the  procedure 
of  the  commission,  but  at  the  reasonableness  of  the  rates. 
The  question  then  arises  as  to  the  theory  upon  which  the 
courts  base  this  broader  authority.  If,  as  we  have  just 
seen,  they  are  not  prepared  to  insist  that  reasonableness 
of  rates  is  in  its  nature  a  judicial  question,  why  may  they 
nevertheless  determine  that  question? 

The  answer  to  this  query  is  to  be  found  in  a  broader 
interpretation  of  the  phrase  "  due  process  of  law."  To 
Justice  Blatchford  those  words  apparently  suggested  no 
more  than  the  forms  of  judicial  procedure.  In  other 
cases,  however,  they  have  been  recognized  as  including 
the  further  idea  of  "  just  compensation."  No  state  shall 
deprive  a  person  of  property  without  due  process  of  law, 
but  should  a  state,  in  taking  private  property,  employ  all 
the  judicial  procedure  and  machinery  known  to  man,  yet 
fail   to   return   just   compensation   for  that  property,   it 
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would  not  have  used  "  due  process  of  law."  Just  com- 
pensation, then,  is  an  essential  element  in  due  process  of 
law,  and  under  the  Fourteenth  Amendment,  therefore, 
the  question  is  open  for  determination  by  the  courts  as 
to  whether  rates  are  such  as  to  deprive  of  property,  and 
whether,  if  so,  just  compensation  is  made  for  the  prop- 
erty so  taken.  Moreover,  if  a  railroad  is  in  fact  deprived 
of  its  property  without  just  compensation,  it  is  not  only 
denied  due  process,  but,  since  other  persons  receive  just 
compensation  for  property  appropriated  by  the  state,  it  is 
also  denied  the  equal  protection  of  the  laws.^^  Thus  these 
two  clauses  of  the  Fourteenth  Amendment  are  both  vio- 
lated. 

Something  akin  to  this  idea  has  probably  lain  behind 
all  of  the  decisions  of  the  court  within  the  last  fifteen 
years,  but  it  has  not  always  been  clearly  stated.  In  the 
Minnesota  case,  for  example,  while  Mr.  Justice  Blatch- 
ford  gave  no  expression  to  such  an  idea,  .Mr.  Justice 
Bradley  clearly  saw  that  the  decision  of  the  majority 
necessarily  involved  in  it,  and  in  his  dissenting  opinion 
he  objected  to  it  in  decided  language. ^^  In  other  cases, 
however,  the  idea  has  been  definitely  approved.  In  1897, 
for  instance,  an  unequivocal  enunciation  of  it  was  made 
in  the  Chicago,  Burlington,  and  Quincy  R.  Co.  v.  Chicago, 
where  we  read  these  words : 

"A  judgment  of  a  state  court  even  if  it  be  authorized 
by  statute,  whereby  private  property  is  taken  for  the  state, 
or  under  its  direction  for  public  use,  without  compensa- 
tion made  or  secured  to  the  owner,  is,  upon  principle 
and  authority,  wanting  in  the  due  process  of  law  required 
by  the  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States,  and  the  affirmance  of  such  judgment  by 
the  highest  court  of  the  state  is  a  denial  by  that  state  of  a 

"^  See  remarks  of  Mr.  Justice  Brewer  in  the  Reagan  cases,  154  U. 
S.  399. 
"  See  134  U.  S.  465. 
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right  secured  to  the  owner  by  that  instrument."  ^^ 

This,  then,  is  the  fundamental  idea  in  the  doctrine  of 
judicial  review.  The  Fourteenth  Amendment  prohibits 
the  states  from  appropriating  private  property  without 
just  compensation.  The  constitutional  questions  pre- 
sented by  a  rate  case  are,  therefore,  these : 

1.  Do  the  rates  deprive  the  railroad  company  of  prop- 
erty ? 

2.  If  so,  has  just  compensation  been  made  or  ade- 
quately provided  for? 

Let  us  comment  first  on  this  second  question,  as  it  can 
be  disposed  of  in  a  few  words,  thus  leaving  us  free  to 
examine  the  first,  which  will  require  a  somewhat  ex- 
tended treatment. 

There  can  be  no  doubt  that  a  state's  power  to  appropri- 
ate private  property  for  public  purposes  is  unlimited  so 
long  as  just  compensation  is  made  to  the  ov^^ners.  It  is 
clearly  within  the  power  of  the  state,  therefore,  to  reduce 
a  railroad's  rates  to  any  extent  whatsoever,  provided 
only  that  it  recompenses  the  company  for  whatever  prop- 
erty may  be  taken  by  means  of  the  imposition  of  rates. 
This  course,  however,  has  never  been  taken  by  any  of  our 
states.  In  other  words,  no  state  has  yet  made  provision 
for  payment  from  the  state  treasury  of  amounts  required 
to  compensate  the  railroads  for  losses  due  to  legislative 
or  commission-made  rates.  Accordingly  this  second 
question  has  never  yet  come  before  the  courts.  Should, 
however,  a  state  adopt  a  plan  of  compensation  and  essay 
to  make  payment  to  the  companies,  there  is  no  doubt 
that  the  question  would  still  be  open  for  the  courts  to  de- 
cide as  to  whether  the  compensation  was  ample,  or 
"  just."33 
'*  166  U.  S.  226,  241 ;  and  see  Backus  v.  Union  Depot  Co.,  169  U.  S. 

557,  565. 
^The  real  meaning  of  the  doctrine  of  judicial  review  has  some- 
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But  since  no  legislation  has  ever  been  enacted  for 
compensatory  payments  the  only  question  which  has  as 
yet  been  presented  to  the  courts  is  the  first  of  those  just 
mentioned :  Do  the  rates  deprive  the  railroad  company 
of  property?  To  answer  this  question  in  any  particular 
case  requires  an  understanding  of  the  broader  question 
as  to  what  amounts  to  a  deprivation  of  railroad  property 
through  a  reduction  of  rates.  To  the  consideration  of 
this  question  we  must  now  devote  ourselves. 

To  begin  with,  it  may  perhaps  hardly  be  necessary  to 
state  that  property,  as  the  term  is  used  in  the  Fourteenth 
Amendment  to  the  Constitution,  signifies  more  than 
mere  tangible  objects.  Among  other  things  it  also  em- 
braces the  fruits  or  income  of  property.  To  deprive  a  per- 
son of  the  fruits  of  his  property  is  to  deprive  him  of  prop- 
erty within  the  meaning  of  the  constitutional  prohibition. 
This  being  true,  the  thought  which  most  naturally  arises 
is  this :  that  any  change  in  a  railroad's  rates  which  re- 
sults in  a  reduction  of  its  earningrs  must  amount  to  a 


times  been  obscured  by  a  wrong  use  of  the  word  "  compensation." 
The  word  has  been  used  occasional!}'  in  the  sense  of  a  railroad's 
earnings  from  operation.  For  example :  "  The  state  cannot  withhold 
from  the  owners  of  private  property  just  compensation  for  its  use. 
That  would  be  a  deprivation  of  property  without  due  process  of  law." 
San  Diego  Land  and  Township  Co.  v.  National  City,  174  U.  S.  739. 
Again:  "The  corporation  may  not  be  required  to  use  its  property  for 
the  benefit  of  the  public  without  receiving  just  compensation  for  the 
services  rendered  by  it."  Smyth  v.  Ames,  169  U.  S.  546.  These 
statements,  of  course,  are  not  accurate.  They  are  true  only  under 
the  assumption  that  the  state  has  made  no  provision  for  indemnifying 
the  railroad  for  the  property  taken.  While  such  an  assumption  is 
natural  in  view  of  the  fact  that  no  state  has  yet  made  provision  for 
indemnification,  this  double  use  of  an  important  word  is  nevertheless 
unfortunate,  as  it  tends  to  confuse  an  already  intricate  subject.  A 
railroad  is  not  entitled  to  just  compensation  jrom  s]ii[>pcrs  for  ser- 
vices rendered;  and  it  is  entitled  only  to  just  compensation  from  the 
state  for  property  taken  through  the  medium  of  undue  reductions  in 
rates. 
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deprivation  of  property,  for  it  has  deprived  the  company 
of  a  part  of  the  fruits  or  income  of  its  property.  This  is 
certainly  true  in  fact,  but  in  contemplation  of  law  it  is 
not.  Not  even  the  most  ardent  exponent  of  the  doctrine 
of  judicial  review  has  gone  so  far  as  to  assert  that  all 
reduction  in  a  railroad's  earnings,  without  compensation. 
is  a  violation  of  the  Constitution.  In  the  view  of  the 
Supreme  Court,  the  State  is  competent  to  reduce  income 
to  a  certain  point.  Down  to  that  point  the  reduction  is 
not  a  deprivation  of  property;  beyond  that  point,  it  is. 
What  is  the  point?  It  is  the  point  of  "  reasonable  in- 
come." A  railroad  is  entitled  to  a  reasonable  income 
from  its  business ;  all  income  above  that  amount  the  state 
may  freely  take;  but  the  state  cannot  reduce  its  income 
below  that  amount  without  making  adequate  compensa- 
tion. 

From  what  has  just  been  said  it  naturally  follows  that 
the  question, — do  the  rates  in  any  given  case  deprive  of 
property? — resolves  itself  into  two  others  : 

I.  What  effect  will  the  rates  have  on  the  earnings  of 
the  company? 

II.  Will  the  earnings  allowed  by  the  rates  be  a  reason- 
able income? 

These  two  questions  a  court  must  answer  before  it 
can  dispose  of  a  railroad  rate  case.  Now  it  is  easy  to  see 
that  they  are  difficult  to  answer.  By  what  methods  is 
a  court  to  determine  the  effect  of  any  given  rates  on 
earnings?  And  on  what  principles  is  it  to  judge  the 
reasonableness  of  a  company's  income?  These  are  seri- 
ous questions,  presenting  many  difficulties,  and  we  shall 
therefore  consider  them  separately  and  in  detail. 

I.  First,  as  to  the  methods  of  discovering  the  effect  of 
rates  on  earnings.  There  is  only  one  fairly  satisfactory 
way  of  determining  this — for  the  railroad  company  to 
put  the  rates  in  operation  for  a  period  sufficient  to  dis- 
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close  their  effect  on  its  earnings.  But  this  method,  how- 
ever excellent  abstractly  considered,  is  anything  but  satis- 
factory to  the  companies.  For  if,  after  the  period  of 
trial,  it  appeared  that  their  earnings  had  been  unduly 
reduced  (i.  e.,  below  the  point  of  "reasonableness")  they 
would  have  no  adequate  means  of  recoupment.  Their 
only  remedy  at  law  would  be  to  sue  each  one  of  the  ship- 
pers who  had  used  the  road  during  that  period  for  the 
difference  between  the  rate  paid  and  the  fair  rate — in 
many  individual  cases  a  trivial  sum,  but  all  aggregating 
a  considerable  amount.  Thus  the  railroads  would  have 
no  recourse  except  to  multitudinous  and  unprofitable 
suits.  It  is  because  of  this  inadequacy  of  the  remedy  at 
law  that  the  companies  early  resorted  to  courts  of  equity, 
and  that  those  courts  have  recognized  their  right  to  an 
injunction  restraining  the  enforcement  of  rates  which 
seem  calculated  to  unjustly  diminish  their  revenues.  In- 
deed the  almost  invariable  form  of  action  employed  to 
test  the  validity  of  rates  is  a  bill  in  equity  to  restrain  their 
enforcement. 

But  what  does  this  use  of  the  injunction  mean?  It 
means  that  the  courts  are  required  to  determine,  before 
the  rates  have  been  in  force  at  all,  whether  they  will 
so  seriously  affect  the  future  earnings  of  the  company  as 
to  be  repugnant  to  the  constitution.  Thus  a  task  of  great 
difficulty  is  imposed  on  the  courts.  It  would  not,  indeed, 
be  a  simple  matter  to  discover  the  exact  effect  of  the  rates 
after  they  had  been  in  force  for  a  year  or  more;  but  to 
estimate  with  sufficient  accuracy  for  judicial  purposes 
their  future  effect,  must  necessarily  be  a  matter  of  intri- 
cate and  elusive  character.  Nor  is  the  difficulty  of  the 
task  lightened  by  the  fact  that  upon  that  estimate  depends 
the  constitutionality  of  an  act  of  legislation  which  bears 
directly  upon  the  welfare  of  the  public  and  the  railroads, 
as  well  as  upon  the  success  of  a  great  system  of  railroad 
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regulation.  Constantly  has  the  Court  asserted  the  em- 
barrassing character  of  this  question,  but  none  the  less 
has  it  recognized  its  duty  to  face  it  squarely. 

How,  then  may  the  future  effect  of  rates  upon  earnings 
be  determined?  The  starting  point  from  which  judicial 
calculations  proceed  is  the  assumption  that  the  traffic  of 
the  company  will  continue  to  be  the  same  that  it  was  for 
a  period  of  time  prior  to  the  establishment  of  the  rates. 
The  effect  of  the  rates  is,  therefore,  to  be  determined  by 
applying  them  to  the  past  business  of  the  company.  This 
method  might,  indeed,  seem  questionable,  in  view  of  the 
universally  acknowledged  fact  that  a  decrease  in  rates 
almost  always  augments  the  volume  of  traffic;  and  it 
might  therefore  seem  only  fair  to  assume  that  the  busi- 
ness under  the  commission's  rates,  if  they  were  lower 
than  those  formerly  in  force,  would  be  greater  than  the 
past  business.  This  view  is  supported  by  a  solitary  pas- 
sage in  the  Wellman  case  where  Mr.  Justice  Brew^er  said : 
"  may  it  not  be  possible, — indeed  does  not  all  experience 
suggest  the  probability — that  a  reduction  of  rates  will 
increase  the  amount  of  business  and,  therefore  the  earn- 
ings? "^^ 

This  passage,  however,  stands  alone  in  the  decisions 
of  the  Supreme  Court.  Exactly  the  opposite  assumption 
has  formed  the  basis  of  the  reasoning  in  every  other  case. 
And,  indeed,  no  better  expression  of  the  view  actually 
held  by  the  Court  can  be  found  than  in  the  words  of  Mr. 
Justice  Brewer  himself  in  the  Dey  case : 

"  It  is  said  that  it  cannot  be  determined  in  advance 
what  the  effect  of  a  reduction  of  rates  will  be.  Often  it 
increases  business,  and  who  can  say  that  it  will  not  in  the 
present  case  so  increase  the  volume  of  business  as  to  make 
it  remunerative,  even  more  so  than  at  present?  But 
speculations  as  to  the  future  arc  yiot  guides  for  Judicial 
action:  courts  determine  rights  upon  existing  facts. "^^ 
"  143  U.  S.  343. 
» 35  Fed.  Rep.  881. 
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And,  apparently,  "  existing  facts  "  must  be  interpreted 
to  mean  the  business  which  the  company  has  handled  for 
a  reasonable  period  prior  to  the  establishment  of  the  rates, 
and  which  may  be  regarded  as  assured  to  it  for  the  future 
with  reasonable  certainty. 

If,  therefore,  the  actual  facts  of  the  past,  rather  than 
the  probable  facts  of  the  future,  are  to  form  the  starting- 
point  of  the  calculation,  how  is  the  Court  to  proceed? 
Several  ways  at  once  suggest  themselves.  Obviously  the 
earnings  of  the  company  under  the  new  rates  might  be 
determined  by  applying  the  rates  to  the  former  traffic. 
That  is,  the  number  of  ton  miles  actually  hauled  might 
be  multiplied  by  the  new  rate,  the  product  representing 
the  gross  earnings  from  operation  possible  under  the  new 
rate  should  business  neither  increase  nor  diminish.  This 
would  seem  to  be  a  fair  and  reasonable,  as  well  as  a 
simple  method,  but  curiously  enough,  it  has  not  received 
the  sanction  of  the  courts.  There  is  some  authority  for 
a  method  which  compares  the  new  rate  with  the  actual 
cost  of  the  service  to  be  performed.  Thus  in  the  Becker 
case,^*^  where  the  Minnesota  Commission  had  fixed  a 
switching  charge  of  one  dollar  per  car  and  the  company 
alleged  that  the  cost  of  switching  one  car  had  been  $1.14, 
it  was  held  that  the  new  rates  would  be  unremunerative. 
So,  also,  in  the  Gill  case,  where  the  legislature  of  Arkan- 
sas had  fixed  a  passenger  rate  of  three  cents  a  mile,  the 
company  claimed  that  the  actual  cost  of  carrying  a  pas- 
senger a  mile  was  three  and  three-tenths  cents ;  and,  in 
sustaining  the  rate  because  of  the  inadequacy  of  the  com- 
pany's evidence,  the  Court  took  no  exception  to  this  mode 
of  attempting  to  show  that  earnings  would  be  cut  down 
below  expenses. 

It  is  submitted,  however,  that  such  authority  for  this 

^35  Fed.  Rep.  883. 
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method  as  may  be  found  in  these  two  cases  (one  of  them 
a  circuit  court  case)  is  not  sufficient  to  estabhsh  it  as  one 
to  which  the  Supreme  Court  has  lent  its  sanction.  And 
in  this  conviction  one  is  strengthened  by  the  reflection 
that  it  is  necessarily  an  erroneous  method,  inasmuch  as  it 
is  utterly  impossible  to  determine  the  cost  of  any  particu- 
lar service  in  the  railroad  industry,  even  when  proceed- 
ing upon  the  basis  of  past  business. 

In  every  case  in  which  the  effect  of  rates  upon  earnings 
has  been  calculated,  the  Supreme  Court  has  always  em- 
ployed a  third  method — one  which  requires  a  determina- 
tion of  the  reduction  made  by  the  new  rates  in  the  sched- 
ules formerly  in  force.  The  percentage  of  reduction  in 
gross  earnings  will,  in  contemplation  of  the  courts,  be 
equal  to  the  percentage  of  reduction  in  the  rates.  Thus, 
ill  the  Smyth  case,  as  we  shall  presently  see,  it  was  found 
that  the  law  reduced  the  rates  formerly  charged  by 
twenty-nine  and  one-half  per  cent.,  and  it  was  therefore 
held  that  the  law  would  diminish  gross  earnings  by 
twenty-nine  and  one-half  per  cent. 

This  is  unquestionably  the  method  approved  by  the 
Court,  and  employed  in  the  great  cases.  It  is  clearly 
illustrated  in  the  Dey,  Covington,  and  Smyth  cases.  In 
the  Reagan  cases  the  same  general  idea  was  employed, 
though  it  was  not  asserted,  because  it  was  not  necessary 
to  assert,  that  the  reduction  in  earnings  would  be  in  ex- 
actly the  same  proportion  as  the  reduction  in  rates.  And  in 
the  same  proportion  as  the  reduction  in  rates.  And  in 
the  Minnesota  Eastern  case  the  method  was  impliedly 
approved,  though  it  was  not  necessary  to  the  decision  of 
the  case. 

Since,  then,  the  basis  of  the  calculation  as  to  whether 
the  new  rates  will  be  remunerative,  must  be  the  former 
earnings,  the  former  rates  and  the  former  expenses  of  the 
company,  a  further  question  becomes  pertinent.     When 
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the  company  presents  evidence  as  to  these  matters,  how 
long  a  period  of  time  must  the  evidence  cover  ?  Must  it 
show  the  earnings,  expenses,  and  rates  for  one,  two,  three, 
or  more  years?  This  question  has  never  been  discussed 
by  the  Court,  and,  therefore,  has  not  been  authoritatively 
answered.  The  time  covered  by  the  evidence  in  actual 
cases  has  varied  greatly.  In  the  Dey  case,  it  was  one 
year.  In  the  Wellman  case  the  offering  was  again  for 
one  year,  and  although  the  suit  went  against  the  railroad 
it  was  not  because  of  the  short  period  covered  by  the  evi- 
dence. In  the  Covington  case,  the  business  of  the  road 
"  for  a  number  of  years  last  past  "  formed  the  basis  of 
the  contention ;  while  in  the  Smyth  case  the  term  was 
three,  and  in  the  Reagan  cases,  a  little  more  than  three 
years.  In  the  final  disposition  of  the  Tompkins  case, 
evidence  for  one  year  only  was  held  sufficient.  It  is  evi- 
dent, therefore,  that  three  years  are  adequate,  and  it  is 
probable  that  one  would  be  regarded  as  sufficient,  unless 
it  could  be  shown  to  have  been  an  exceptional  year. 

It  may  now  be  advantageous  to  illustrate  this  judicial 
method  of  determining  the  effect  of  rates  on  earnings  by 
describing  the  process  employed  by  the  Supreme  Court 
in  an  important  and  typical  case.  Smyth  v.  Ames  fur- 
nishes excellent  material  for  the  purpose  of  such  an  illus- 
tration. That  case  involved  the  Nebraska  Maximum 
Freight  Rate  Act  of  1893,  which  contained  a  classifica- 
tion of  freight  and  prescribed  a  general  schedule  of  rates. 
Seven  railroads  were  involved  in  the  suit,  and  the  prob- 
lem before  the  Court  was  to  determine  the  effect  of  the 
legislative  rates  on  the  earnings  of  those  companies. 

The  Court  approached  the  problem  by  approving  the 
railroad's  contention  that  a  proper  method  of  testing  the 
legality  of  the  rates  would  be  to  determine  their  effect 
had  they  been  in  force  during  the  three  years  preceding 
their  promulgation.     Its  next  step  was  to  announce  as  a 


6o  American  Economic  Association  [386 

conclusion  from  the  evidence  that  the  act  reduced  the 
rates  in  force  by  29.5  per  cent.,  that  is,  that  the  legislative 
rates  were  on  the  average  only  70.5  per  cent,  of  the  rates 
which  were  being  operated  in  1893  and  had  been  oper- 
ated for  some  three  years  or  more  as  a  result  of  voluntary 
action  on  the  part  of  the  roads  concerned.  These  pre- 
liminary points  determined,  the  way  was  open  to  attack 
the  main  problem. 

The  Court  next  presented  a  number  of  tables  contain- 
ing statistics  regarding  the  affairs  of  the  seven  roads 
during  the  three  years  under  discussion.  From  these 
tables  the  items  of  essential  importance  have  been  taken 
and  are  reproduced  in  the  table  below.  It  will  be  seen  that 
in  the  first  column  is  given  the  gross  receipts  from  local, 
or  infra-state  freight  received  by  each  road  each  year.  In 
the  second  column  is  given  the  amount  of  reduction  which 
would  have  resulted  from  the  Act  had  it  been  in  force 
during  each  of  the  years.  This,  of  course,  is  29I  per 
cent,  of  the  actual  receipts — since  it  had  already  been  de- 
cided that  the  rates  were  reduced  29I  per  cent,  by  the 
Act.  The  third  column  consists  of  the  remainders  left 
after  subtracting  the  amounts  in  the  second  from  those  in 
the  first  column,  and  shows  the  amounts  which  would 
have  been  received  had  the  Act  been  in  force.  The  next 
column  gives  the  gross  operating  expenses  incurred  in 
handling  the  local  freight.  The  last  two  columns  are  a 
result  of  comparing  the  third  and  fourth,  and  show  the 
amounts  which  the  companies  would  have  gained  or  lost, 
so  far  as  local  freight  is  concerned,  had  they  been  operat- 
ing the  rates  fixed  by  the  Act. 
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Amount 

have  been 

Total 

receipts 

of  reduc- 

received 

expense 

Gain 

Loss 

i8gi 

from  local 

tion  by 

under  rates 

of  local 

freight 

Act— 29K 
per  cent. 

fixed  by 
Act 

business 

Burlington  Road 

$1,066,871 

$314,726 

$752,145 

$813,382 

$61,237 

St.  Paul  Road 

110,933 

32,725 

78,208 

89,611 

'1,403 

Fremont  Road 

348,408 

102,780 

245,628 

288,591 

$37,087 

Union  Pacific  Road 

278,211 

82,072 

196,139 

219,619 

23,480 

Omaha  Road 

75.581 

22,296 

53,'8s 

98,451 

4S,i66 

St,  Joseph  Road 

21.817 

6,436 

15,381 

23,221 

7,840 

Kansas  City  Road 

6,732 

1,985 

4,747 

7,374 

3,627 

1892 

Burlington  Road 

1,237,884 

365,175 

872,709 

918,881 

46,172 

St.  Paul  Road 

123,033 

36,294 

86,7-^9 

93,455 

6,716 

Fremont  Road 

336.714 

99,330 

237,384 

271,761 

34,377 

Union  Pacific  Road 

398,262 

117,487 

280,775 

264,605 

16,170 

Omaha  Road 

88.335 

26,058 

62,277 

91,090 

28.813 

St.  Joseph  Road 

31,004 

9,146 

21,858 

26,1 14 

4  256 

Kansas  City  Road 

6,630 

1,955 

4,674 

5.648 

974 

1893 

Burlington  Road 

1,242,416 

366,512 

875,904 

938.147 

62,243 

St.  Paul  Road 

142,542 

42,040 

100,493 

106.307 

5,814 

Fremont  Road 

424,437 

125,208 

299,229 

270,193 

20,036 

Union  Pacific  Road 

4'3,7i4 

122,045 

291,669 

283,435 

8,234 

Omaha  koad 

80,519 

23,753 

56,766 

83,851 

27,085 

St.  Joseph  Road 

33,802 

0,971 

23,831 

24,354 

523 

Kansas  City  Road 

9,445 

2,786 

6,659 

8,169 

i,5>o 

A  word  should  perhaps  be  added  as  to  the  method  of 
estimating  the  total  cost  of  local  freight  business.  Taking 
all  business,  the  percentage  of  actual  gross  expenses  to 
actual  gross  receipts  was  found  for  each  company.  It 
was  then  decided,  on  the  basis  of  evidence  submitted,  that 
the  percentage  of  operating  expenses  to  earnings  is,  in 
general,  fully  10  per  cent,  higher  on  local  traffic  than  on 
all  the  business  of  a  company.'^^  The  first  percentage 
found  was  therefore  increased  by  ten  to  get  the  percentage 
of  expenses  to  earnings  on  local  business.  This  perr 
centage  was  then  taken  of  the  gross  receipts  from  local 
freight.  The  result  was  the  cost  of  the  local  freight 
business.     For  example,  it  was  found  that  in  1891  the 

^'  In  other  cases  the  Court  has  recognized  the  higher  cost  of  local 
business  above  interstate  or  through  business.  "  That  there  is  a  dif- 
ference is  manifest,  and  upon  such  difference  the  opinion  of  experts 
familiar  with  railroad  business  is  competent  testimony  and  cannot 
be  disregarded."  Chicago,  Milwaukee  and  St.  Paul  Ry.  Co.  v. 
Tompkins,  176  U.  S.  179.  Because  of  this  difference  in  cost  the  sum 
of  two  local  rates  conceded  to  be  reasonable  is  not  necessarily  a  rea- 
sonable through  rate.  Minneapolis  and  St.  Paul  R.  Co.  v.  Minnesota^ 
186  U.  S.  262. 
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percentage  of  expenses  to  earnings  on  all  the  business  of 
the  Burlington  road  was  66.24.  The  percentage  of  ex- 
penses to  receipts  on  local  business  alone  was  accordingly 
held  to  be  76.24.  But  now,  as  appears  from  the  table 
above,  the  earnings  of  the  Burlington  from  local  freight 
in  1891  were  $1,066,871.  The  expenses  of  that  freight 
were  therefore  76.24  per  cent,  of  $1,066,871,  or  $813,382. 
Similar  calculations  were  made  in  each  of  the  other  cases. 

Before  concluding  our  remarks  on  the  method  of  de- 
termining the  effect  of  rates  on  earnings  it  is  necessary 
to  notice  one  further  matter.  A  study  of  the  illustrative 
case  just  described  naturally  prompts  the  following  query. 
The  doctrine  of  judicial  review  forbids  a  state  to  deprive 
a  railroad  of  the  reasonable  income  on  its  property  with- 
out just  compensation ;  yet  in  this  case  of  Smyth  v.  Ames 
inquiry  was  not  made  as  to  the  effect  of  the  rates  on  the 
earning  power  of  each  company;  the  effect  of  the  rates 
on  earnings  from  local  freight  only  was  considered.  But 
now,  might  it  not  be  possible  that  the  small  loss  on  local 
freight  business  might  not  seriously  affect  the  total  earn- 
ings of  the  company  from  all  sources — inter-state  as  well 
as  local;  passenger,  express,  etc.,  as  well  as  freight?  In 
other  words,  might  not  the  company  still  be  able  to  earn 
a  reasonable  income  from  its  business  in  spite  of  this  loss 
on  local  freight  in  Nebraska?  And  if  so,  why  should  the 
Nebraska  Act  be  held  to  be  repugnant  to  the  Constitu- 
tion? 

This  question  was  squarely  presented  in  Smyth  v.  Ames 
and  so  far  as  questions  of  inter-state  and  local  business 
are  concerned  was  answered  by  the  Court  in  the  following 
language:  "The  reasonableness  or  unreasonableness  of 
rates  prescribed  by  a  State  for  the  transportation  of  per- 
sonal property  within  its  limits  must  be  determined  with- 
out reference  to  the  interstate  business  done  by  the  car- 
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rier,  or  to  the  profits  derived  from  it.  The  State  cannot 
justify  unreasonably  low  rates  for  domestic  transporta- 
tion, considered  alone,  upon  the  ground  that  the  carrier 
is  earning  large  profits  on  its  inter-state  business.  Nor 
can  the  carrier  justify  unreasonably  high  rates  on  domes- 
tic business  upon  the  ground  that  it  will  be  able  only  in 
that  way  to  meet  losses  on  its  inter-state  business."^® 

Continuing,  the  Court  explained  more  definitely  the 
reason  for  this  view  by  quoting  from  the  opinion  of  Mr. 
Justice  Brewer  rendered  when  the  case  was  in  the  Circuit 
Court.  "  It  may  be  as  stated  by  counsel,"  that  jurist  had 
said,  "  that  the  annual  earnings  of  the  Chicago,  Burling- 
ton and  Quincy  Co.  are  $27,916,128,  and  that  the  total 
amount  of  reduction  ^^  is  only  $365,175;  .  .  .  but  the 
entire  earnings  of  the  Chicago,  Burlington  and  Quincy  . 
are  more  than  twenty  times  the  receipts  from  local  freight 
in  Nebraska,  and  to  reduce  such  earnings  by  twenty  times 
$365,175,  would  make  a  startling  difference  in  their 
amount.  The  fact  that  the  State  of  Nebraska  can  reach 
only  one-twentieth  of  the  total  earnings  gives  it  no  greater 
right  to  make  a  reduction  in  regard  to  that  one-twentieth 
than  it  would  have,  had  it  the  power  over  the  total  earn- 
ings and  attempted  in  them  a  like  per  cent,  of  reduction. 
If  it  would  be  unreasonable  to  reduce  the  total  earnings 
of  these  roads  twenty-nine  and  a  half  per  cent.,  it  is, 
prima  facia,  at  least,  equally  unreasonable  to  so  reduce 
any  single  fractional  part  of  such  earnings." 

From  these  quotations  the  relations  of  interstate  and 
local  traffic  to  the  case  are  perfectly  clear.  A  single 
state  controls  only  part  of  the  business  of  a  road;  as  to 
that  business  it  can  reduce  earnings  only  in  a  proportion 
which  would  be  fair  if  applied  to  all  earnings  of  the  com- 
pany— because,  of  course,  it  is  only  by  means  of  this 

"  169  U.  S.  541. 

^  Caused  by  the  Act. 
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principle  that  other  jurisdictions  to  which  the  company- 
is  subject,  can  exercise  an  equal  power  of  control.  But 
there  is  another  aspect  of  the  question  which  is  not  at  all 
clear.  What  may  be  said  in  regard  to  the  purely  local 
traffic  which  the  State  exclusively  controls  ?  That  traffic 
consists  of  various  elements — freight,  passenger,  milk, 
express  and  mail.  Can  the  state  justify  an  unreasonable 
reduction  in  earnings  from  freight  *"  on  the  ground  that 
the  reduction  caused  thereby  in  the  total  local  earnings 
is  no  more  than  reasonable,  because  of  large  earnings 
permitted  on  passenger  and  other  traffic?  Can  a  state, 
in  other  words,  justify  its  conduct  in  controlling  railroads, 
by  showing  that  it  permits  a  reasonable  income  from  all 
of  the  business  subject  to  its  control — although  the  vari- 
ous elements  in  that  business  may  be  very  unequally 
treated  ? 

No  explicit  answer  to  this  question  can  be  found  in  the 
opinions  of  the  Supreme  Court.  A  fair  inference,  how- 
ever, from  the  opinion  in  Smyth  v.  Ames  seems  to  give  a 
negative  reply.  From  what  is  there  said,  it  seems  fair  to 
conclude  that  the  percentage  of  reduction  in  earnings 
from  each  separate  class  of  local  traffic  must  not  be 
greater  than  would  be  reasonable  were  it  applied  to  all 
the  business  of  the  company.  It  is  true  that  some  doubt 
is  thrown  on  the  matter  by  the  last  sentence  in  the  quota- 
tion last  given  from  Mr.  Justice  Brewer  •,  "  If  it  would 
be  unjust  to  reduce  the  total  earnings  of  these  roads 
twenty-nine  and  a  half  per  cent.,  it  is,  prima  facia,  at  least, 
equally  unreasonable  to  reduce  any  single  fractional  part 
of  such  earnings."  The  words,  "  prima  facia,  at  least," 
are  the  significant  ones.  They  imply  that  it  is  a  pre- 
sumption which  may  possibly  be  rebutted.  Nevertheless 
Mr.  Justice  Brewer  had  himself  just  declared,  in  regard  to 

**That  is,  a  percentage  of  reduction  which  is  appHed  to  all  the 
earnings  of  the  company  would  be  unreasonable. 
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the  evidence  that  the  rates  would  reduce  earnings  by 
twenty-nine  and  a  half  per  cent. :  "  The  effect  of  this  testi- 
mony is  not  destroyed  by  the  table  offered  of  the  percent- 
age of  reduction  on  the  total  amount  of  business  done  by 
these  companies  in  the  state."  And  in  the  table  referred 
to,  "  the  total  amount  of  business  done  by  these  com- 
panies in  the  state  "  meant  the  gross  earnings  from  pas- 
sengers and  freight,  both  through  and  local,  carried  in 
Nebraska.  All  this  would  seem  to  imply  that  the  com- 
pensatory effect  of  large  passenger  earnings  would  not 
be  considered,  and  that  the  public  regulation  of  each 
class  of  traffic  must  stand  or  fall  by  itself.  This  is  only 
an  inference,  however,  and  in  the  absence  of  a  direct  de- 
cision on  the  point,  no  positive  statement  can  be  offered 
with  confidence. 

One  or  two  other  questions  have  arisen  as  to  the  earn- 
ings which  should  be  considered  when  estimating  the 
effect  of  rates  established  by  a  state.  In  the  Gill  case  it 
was  held  that  they  should  be  the  earnings  from  local  busi- 
ness on  all  the  line  of  company  within  the  state,  and  not 
on  any  one  part  of  it.^^  The  Supreme  Court  has  also 
recently  held  that  a  commission  may  impose  very  low 
rates  on  isolated  articles  of  freight;  and  that  it  is  not 
good  defense  for  a  railroad  to  show,  in  such  a  case,  that 
the  same  rates  applied  to  all  classes  of  freight  would  pre- 
vent it  from  earning  a  reasonable  income.  The  rates 
may  be  justified,  if  the  company  can  recoup  its  loss  on  the 
particular  articles  from  gains  on  other  parts  of  its  local 
business,  so  that  a  "  reasonable  income  "  is  still  earned. 
But  whether  the  recoupment  must  come  from  gains  on 
local  freight,  or  whether  it  may  come  from  gains  on  all 
local  business  is  not  clearly  disclosed.  It  seems  probable, 
however,  that  the  former  is  the  rule. 

"  156  U.  S.  666. 
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Let  us  now  summarize  the  decisions  as  to  the  earnings 
which  should  be  considered.  That  they  should  be  the 
earnings  from  purely  local,  and  not  from  inter-state 
business  is  certain ;  that  they  should  be  the  earnings  from 
the  local  business  on  the  entire  road  of  the  company 
within  the  state  is  also  certain;  that  they  should  be  the 
total  earnings  from  local  freight  if  rates  on  a  few  articles 
only  are  concerned  is  probable,  though  not  certain ;  and 
that  they  should  be  the  total  earnings  from  local  freight 
n  freight  rates  are  concerned,  from  passenger  traffic  if 
passenger  rates  are  concerned,  and  so  forth,  is  also  prob- 
able, though  not  certain.  But  for  these  uncertainties, 
then,  it  could  be  said  that  the  earnings  to  be  considered 
are  the  total  local  earnings  from  the  class  of  traffic  af- 
fected by  the  rates  in  question. 

II.  We  have  now  discussed  the  judicial  methods  em- 
ployed in  determining  the  effect  of  rates  upon  earnings. 
This  question  answered,  however,  the  work  of  a  court  in 
any  case  is  but  partly  done.  Before  a  reply  can  be  made 
to  the  initial  query — do  the  rates  deprive  of  property? — 
a  further  inquiry  is  necessary.  The  court  must  ask 
whether  the  earnings  permitted  by  the  rates  can  fairly  be 
called  a  "  reasonable  income  "  from  the  railroad's  busi- 
ness.*^ If  they  can,  then  the  rates  do  not  deprive  of 
property;  if  they  cannot,  the  reverse  is  true.  But  now 
upon  what  principles  is  a  court  to  determine  what  income 
is  "  reasonable?  "  This  question  we  must  now  examine; 
and  accordingly  the  next  chapter  will  be  devoted  to  its 
discussion. 


"^  Supra,  p.  54. 


CHAPTER  IV. 

The  Doctrine  of  Judicial  Revie7v.  — ///. 

What  are  the  principles  by  which  the  "  reasonableness  " 
of  railroad  earnings  may  be  judged?  The  vagueness  of 
the  term  "  reasonableness  "  at  once  suggests  the  difficulty 
of  the  question.  It  is  hard  indeed  to  determine  the  prin- 
ciples; and  harder  yet  to  apply  them  in  a  concrete  case. 
Yet  the  task  of  doing  both  of  these  things  has  fallen  upon 
the  courts,  and  consequently  an  attempt  may  be  made  to 
gather  from  their  dicta  and  from  their  acts  an  idea  of 
what,  in  judicial  contemplation,  the  word  "  reasonable- 
ness "  implies. 

In  pursuing  this  inquiry  we  have  not  the  advantage  of 
perfectly  consistent  expressions  of  opinion  by  the  various 
courts,  nor  even  by  the  several  members  of  the  Supreme 
Court,  and  an  entirely  satisfactory  result  is  therefore  im- 
possible. The  form  of  the  problem  confronting  the  judi- 
ciary, nevertheless,  is  evident.  Are  earnings  reasonable 
if  sufficient  to  pay  only  operating  expenses?  Or  must 
they  also  cover  fixed  charges  ?  May  it  even  be  true  that 
beyond  this  they  must  provide  a  dividend  upon  the  stock 
of  the  corporation?  And,  if  so,  how  large  a  dividend  is 
to  be  regarded  as  reasonable  ? 

The  difficulty  of  determining  with  precision  the  judicial 
attitude  on  these  questions  is  enhanced  by  the  fact  that 
very  much  that  has  been  said  upon  them  has  been  of  the 
nature  of  obiter  dicta.  Caution,  of  course,  demands  that 
proper  discrimination  be  made  between  such  dicta  and 
principles  which  were,  so  to  speak,  essential  in  the  decrees 
of  the  court.     And  a  final  construction  of  the  judicial 

393]  67 
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doctrine  on  this  point  must  necessarily  give  more  weight 
to  the  latter  than  to  the  former. 

A  brief  attention  to  some  of  the  principal  cases  will 
best  serve  to  introduce  this  subject.  In  the  Dey  case  the 
railroad  alleged  that  the  reduction  in  the  schedules  would 
decrease  earnings  by  a  sum  exceeding  the  amount  paid  out 
in  dividends  in  each  of  the  three  preceding  years,  and  that 
the  effect  would  be  to  prevent  the  railroad  from  declaring 
any  dividend  at  all.  There  being  no  evidence  from  the 
state  to  the  contrary  the  enforcement  of  the  rates  was  en- 
joined. In  his  opinion  Judge  Brewer  declared  what,  in 
his  judgment,  constituted  a  reasonable  income,  stating 
it  to  be  such  as  would  cover  all  operating  expenses,  all 
fixed  charges,  and  some  dividend,  however  small,  the  size 
of  the  dividend  being  purely  a  matter  for  legislative  dis- 
cretion.^ 

In  the  Reagan  cases  a  number  or  railroads  w^ere  in- 
volved. All  of  them  were  in  anything  but  a  prosperous 
condition ;  some  had  never  paid  operating  expenses,  to 
say  nothing  of  fixed  charges  and  dividends.  The  best 
of  them  had  not  for  three  years  been  able  to  meet  all  of 
their  fixed  charges.  It  was  shown  that  the  rates  imposed 
by  the  Texas  Commission  were  lower  than  those  formerly 
in  force,  and  this,  according  to  the  theory  of  the  courts 
already  mentioned,  was  conclusive  evidence  that  earnings 
would  be  reduced  by  them,  The  rates  were  accordingly 
suspended,  the  Supreme  Court  holding  that  because  the 
roads  had  been  operated  in  the  past  at  a  loss  to  the  own- 
ers it  was  not  just  to  so  reduce  rates  as  to  increase  the 
amount  of  that  loss.^ 

In  the  Covington  case  the  turnpike  company  set  up  that 
for  a  number  of  years  last  past  its  operating  expenses  had 
averaged  about  one-half  of  its  earnings,  that  inasmuch  as 

^35  Fed.  Rep.  879- 
*  154  U.  S.  419. 
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the  legislative  act  reduced  the  tolls  about  fifty  per  cent. 
its  future  earnings  would  barely  cover  ordinary  expendi- 
tures; and  that,  moreover,  certain  extensive  repairs  would 
be  imperatively  necessary  in  the  near  future.  The  Su- 
preme Court  thereupon  suspended  the  rates,  stating  that 
they  were  so  low  as  to  prevent  the  company  "  from  main- 
taining its  road  in  proper  condition  for  public  use,  or 
from  earning  any  dividends  whatever  for  stock  holders."^ 

In  the  Smyth  case,  as  we  have  already  seen,'*  the  court 
determined  that,  generally  speaking,  the  earnings  per- 
mitted by  the  legislative  rates  would  not  cover  operating 
expenses.  It  is  true  that  in  four  out  of  the  twenty-one 
cases  presented  in  the  table,  some  excess  over  expenses 
appeared,  but  as  to  those  exceptional  cases  the  Court  held 
that  "  the  receipts  or  gains  above  operating  expenses 
would  have  been  too  small  to  affect  the  general  conclusion 
that  the  act,  if  enforced,  would  have  deprived  each  of  the 
railroad  companies  involved  in  these  suits  of  the  just 
compensation  secured  to  them  by  the  Constitution."^ 

In  the  final  disposition  of  the  Tompkins  case  the  Com- 
mission's rates  were  suspended  because  it  was  found  that, 
while  the  earnings  under  the  rates  would  be  sufficient  to 
pay  all  operating  expenses,  the  balance  left  would  not  be 
sufficient  to  pay  the  proportion  of  the  interest  on  the 
bonded  debt  properly  chargeable  to  local  traffic.^ 

The  inference  to  be  drawn  from  what  has  so  far  been 
said  is  that  earnings,  to  be  reasonable,  must  cover  all 
operating  expenses  and  fixed  charges,  and  must  even 
allow  some  dividend  upon  stock.  In  the  Dey  case,  as  we 
have  just  seen,  Mr.  Justice  Brewer  held  that  rates  per- 
mitting any  dividend,  however  minute,  are  fair,  but  a  few 

M64  U.  S.  592. 
*  Supra,  p.  61. 

"  169  U.  s.  547. 

'  Railroad  Co.  v.  Smith,  no  Fed.  Rep.  473. 
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years  later,  in  his  opinion  in  the  WeUman  case,  we  find 
him  implying,  though  not  asserting,  that  the  dividends 
ought  to  be  "  reasonable."  "  The  courts,"  he  declared, 
"  should  be  fully  advised  as  to  what  is  done  with  the  re- 
ceipts and  earnings  of  the  Company,  for  if  so  advised  it 
might  clearly  appear  that  a  prudent  and  honest  manage- 
ment would,  within  the  rates  prescribed,  secure  to  the 
bondholders  their  interest  and  to  the  stockholders  reason- 
able dividends."  '^ 

In  regard  to  the  size  of  the  dividends  to  be  allowed, 
some  of  the  lower  courts  have  gone  even  further  than  this. 
Thus,  in  the  Nezv  Memphis  Gas  and  Light  Co.  v.  Mem- 
phis,^ District  Judge  Clark  held  that  the  dividends  to 
which  a  quasi-public  corporation  is  entitled  while  under 
public  control  should  "  correspond  to  the  ruling  rate  of 
interest."  And  in  the  Southern  Pacific  Railroad  Co.  v. 
Railroad  Commissions  ^  Mr.  Justice  McKenna.  then  a 
circuit  judge,  denounced  the  idea  that  a  railroad  company 
should  be  compelled  to  accept  a  "  microscopical  profit." 
In  his  view  dividends  ought  to  be  adequate  in  every  case 
— though  what  "  adequate  "  might  mean  is  not  disclosed. 

It  is  safe  to  say,  however,  that  the  Supreme  Court  has 
not  indorsed  these  extreme  views.  On  the  contrary,  it 
has  been  gradually  assuming,  in  its  dicta  at  least,  a  much 
more  conservative  attitude.  The  general  principle  which 
the  Court  seems  to  have  adopted  is  this :  that  a  railroad 
company  is  entitled  to  earnings  sufficient  to  pay  operating 
expenses,  fixed  charges,  and  some  dividend — a  reasonable 
dividend.  But  it  has  repeatedly  declared  that  this  is  only 
a  general  proposition  and  that  it  may  have  many  excep- 
tions. That  is  to  say,  there  may  be  cases  in  which  earn- 
ings not  sufficient  to  pay  dividends,  or  not  even  sufficient 

'  143  U.  S.  345- 
*  72  Fed.  Rep.  952. 
"78  Fed.  Rep.  236. 
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to  pay  all  expenses  and  fixed  charges  will  be  held  to  be 
reasonable. 

Thus  in  the  Reagan  cases  it  was  said : 

"  It  is  unnecessary  to  decide,  and  we  do  not  wish  to  be 
understood  as  laying  down  as  an  absolute  rule  that  in 
every  case  a  failure  to  produce  some  profit  to  those  who 
have  invested  their  money  in  the  building  of  a  road  is 
conclusive  that  the  tariff  is  unjust  and  unreasonable.  .  .  . 
There  may  be  circumstances  which  would  justify  such  a 
tariff."  10 

Fully  as  pointed  are  the  remarks  of  Mr.  Justice  Harlan 
in  the  Covington  Case : 

"  It  cannot  be  said  that  a  corporation  is  entitled,  as  of 
right,  and  without  reference  to  the  interests  of  the  public, 
to  realize  a  given  per  cent,  upon  its  capital  stock.  .  .  . 
The  public  cannot  properly  be  subjected  to  unreasonable 
rates  in  order  simply  that  stockholders  may  earn  divi- 
dends. ...  If  a  corporation  cannot  maintain  such  a 
highway  and  earn  dividends  for  stockholders,  it  is  a  mis- 
fortune for  it  and  them  which  the  Constitution  does  not 
require  to  be  remedied  by  imposing  unjust  burdens  upon 
the  public."  ^^ 

This  same  general  idea  was  restated  with  much  force 
by  the  same  learned  justice  in  Smyth  v.  Ames,  and  has 
received  confirmation  in  other  cases.  In  fact  the  Supreme 
Court,  by  oft-repeated  dicta,  has  practically  committed 
itself  to  the  doctrine  that,  although  as  a  general  proposi- 
tion, a  railroad  is  entitled  to  earn  reasonable  dividends, 
that  right  is  not  absolute,  but  is  subject  to  limitations.^^ 
Conditions  may  exist  and  circumstances  arise  which  would 
justify  the  state  in  imposing  rates  under  which  earnings 
would  be  reduced  to  or  below  the  dividend  paying  point. 
While  but  very  few  of  these  conditions  have  ever  been 
present  in  any  case  in  such  a  way  as  to  affect  the  decision, 
and  are  therefore  entitled  to  rank  as  precedents,  many 

«•  154  U.  S.  412. 
"  164  U.  S.  596,  597. 

^  See  San  Diego,  etc.  Co.  v.  National  City,  174  U.  S.  757. 
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others  have  been  stated  and  some  often  restated  as  obiter 
dicta,  and  are  therefore  entitled  to  some  consideration. 
We  have,  now,  therefore,  to  inquire  what  those  circum- 
stances and  conditions  are  which  may  in  some  cases 
justify  rates  too  low  to  be  profitable  to  the  railroad,  and 
which  , moreover,  when  a  dividend  is  allowed,  must  enter 
into  the  determination  of  the  question  as  to  whether  that 
dividend  is  reasonable.  Throughout  the  discussion  it 
should  be  borne  in  mind  that  obiter  dicta  alone  are  being 
dealt  with,  except  where  the  contrary  is  specifically  stated. 

The  circumstances  recognized  in  the  opinion  of  the 
Supreme  Court  may  be  classified  under  four  heads — those 
affecting  the  base  upon  which  the  rate  of  profit  should  be 
reckoned;  those  which  have  to  do  with  the  management 
of  the  road ;  those  which  have  to  do  with  the  rights  of  the 
public;  and  those  which  have  to  do  with  the  industrial 
condition  of  the  community  traversed  by  the  road.  Let 
us  consider  these  in  order. 

I.  In  the  first  place  it  has  been  held  that  what  a  com- 
pany is  entitled  to  demand  is  no  more  than  a  "  fair  return 
on  the  reasonable  value  of  the  property  at  the  time  it  is 
being  used  for  the  public. "^^  The  rate  of  profit  which 
should  be  secured  by  the  rates  must  therefore  be  reckoned 
not  on  the  capitalization  of  the  company,  but  upon  the 
"  reasonable  value  "  or  "  fair  value  of  the  property  used 
by  the  railroad  for  the  public  convenience."^'*  As  a  result 
of  stock  watering,  or  other^^•ise,  the  face  value  of  the 
bonds  and  stocks  may  exceed  this  "  fair  value" ;  neverthe- 
less earnings  no  more  than  a  fair  return  on  the  real  value 
need  be  allowed  by  the  rates  for  distribution  among  the 
security  holders.  "  If  a  railroad  corporation  has  bonded 
its  property  for  an  amount  that  exceeds  its  fair  value,  or 
if  its  capitalization  is  largely  fictitious,  it  may  not  impose 

"  San  Diego  Land  and  Town  Co.  v.  National  City,  174  U.  S.  757. 
"  Smyth  V.  Ames,  169  U.  S.  546. 
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upon  the  public  the  burden  of  such  increased  rates  as  may 
be  required  for  the  purpose  of  reahzing  profits  upon  such 
excessive  valuation  or  fictitious  capitalization."^^  The 
elements  to  be  considered  in  determining  the  "  fair  value  " 
of  the  property  have  of  course  been  recognized  as  multi- 
tudinous, but  in  Smyth  v.  Ames  the  following  enumera- 
tion was  given  to  suggest  such  as  are  of  special  im- 
portance.^^ 

1.  The  original  cost  of  construction. 

2.  The  amount  expended  in  permanent  improvements. 

3.  The  present  as  compared  with  the  original  cost  of 
construction.^'^ 

4.  The  amount  and  market  value  of  the  stocks  and 
bonds. 

5.  The  probable  earning  capacity  of  the  road  under 
the  rates  in  question. ^^ 

6.  The  amount  of  operating  expenses. ^^ 

7.  Whatever  other  matters  may  be  properly  considered. 
In  the  Reagan  cases  additional  emphasis  was  laid  on 

the  third  of  these  considerations.  In  its  opinion  the 
Court  remarked  that  the  construction  of  a  road  might 

"^^  Smyth  V.  Ames,  169  U.  S.  544,  and  see  San  Diego,  etc.  Co.  v. 
National  City,  174  U.  S.  757-8. 

''  169  U.  S.  547- 

"  It  is  not  certain  whether  this  means  "  present  value  "  or  "present 
cost  of  duphcation '"  as  compared  with  the  original  cost  of  con- 
struction. 

"  It  is  difficult  to  see  what  the  fifth  and  sixth  consideration  have 
to  do  with  this  immediate  question.  The  problem  is  to  find  the  fair 
value  of  the  property,  in  order  to  get  a  base  upon  which  to  reckon 
the  percentage  of  profits  which  the  tariflf  in  question  will  yield.  The 
amount  of  those  profits  is  no  doubt  to  be  largely  determined  by  the 
earning  capacity  of  the  road  under  the  tariff^,  as  compared  to  its 
operating  and  other  expenses.  If  earning  capacity  and  expenses  are 
considered  in  discovering  this  amount  of  profits,  it  would  of  course 
be  a  mistake  to  consider  them  in  determining  value  of  the  property 
to  which  that  amount  is  to  be  referred  in  order  to  arrive  at  the  per 
centage  of  profit. 


74  American  Economic  Association  [400 

have  been  at  a  time  when  material  and  labor  commanded 
a  high  price,  the  actual  cost  of  the  road  therefore  exceed- 
ing its  present  value;  and  that,  moreover,  there  might 
have  been  extravagance  or  needless  expenditure  of  money 
on  the  railroad. ^^  The  actual  outlay  of  money  is  not, 
therefore,  in  such  cases,  a  test  of  the  "  fair  value  "  of  the 
property,  and  if  securities  had  been  issued  to  cover  this 
outlay,  they  should  not  be  taken  as  the  base  upon  which 
to  reckon  profits.  The  same  principle  was  later  laid 
down  with  added  force  in  the  San  Diego  case.^*' 

II.  In  the  second  place  it  has  been  held  that  unless  the 
administration  of  a  road  has  been  economical  and  honest, 
the  company's  defense  against  legislative  control  is  weak- 
ened. If  its  earnings  have  been  reduced  by  its  own  im- 
prudent or  dishonest  management,  it  cannot  always  suc- 
cessfully resist  a  reduction  in  rates  on  the  ground  of  its 
already  scanty  revenue.  Thus  in  the  Reagan  cases  it  was 
declared  that  if  there  has  been  waste  in  the  management 
of  a  road,  if  the  company  has  been  paying  "  enormous 
salaries  "  or  has  been  indulging  in  "  unjust  discrimina- 
tions resulting  in  general  loss,"  it  cannot  use  the  practices 
as  a  defense  against  legislative  reduction  in  rates. ^^  The 
legislative  rates  will  be  sustained  if  they  would  permit  a 
reasonable  income  to  a  company  which  would  abstain 
from  such  practices. 

This  general  principle,  moreover,  is  not  supported  by 
obiter  dicta  alone.  In  the  Wellman  case  it  was  to  a  cer- 
tain extent  involved  in  the  disposal  of  the  suit.  One  of 
the  grounds  on  which  the  Court  sustained  the  rates  was 
that  the  railroad  had  made  no  showing  as  to  what  had 
been  done  with  its  earnings.  The  court  declared  that  it 
should  be  fully  advised  on  this  point,  "  for  if  so  advised, 

"  154  U.  S.  412. 
^i74U.  S.  757-8. 
"  154  U.  S.  412. 
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i1.  might  clearly  appear  that  a  prudent  and  honest  man- 
agement would,  within  the  rates  prescribed,  secure  to  the 
bondholders  their  interest  and  to  the  stockholders  rea- 
sonable dividends."  ^^ 

III.  In  the  third  place,  the  Court  has  repeatedly  de- 
clared that  the  railroad's  right  to  earnings  is  further  cir- 
cumscribed by  considerations  relative  to  the  rights  of  the 
public.  In  the  Minnesota  case-^  Justice  Blatchford  stated 
that  the  question  of  the  reasonableness  of  a  rate  involved 
the  element  of  reasonableness  as  regards  the  public  as  well 
as  the  railroad,  and  in  his  concurring  opinion  Justice 
Miller  denied  the  right  even  of  the  legislature  to  make 
rates  "  in  utter  disregard  of  the  rights  of  the  public."  2* 
Again,  in  the  Reagan  cases,-^  in  concluding  his  statement 
of  limitations  upon  the  right  of  railroads  to  profits,  Jus- 
tice Brewer  said  that  there  were  doubtless  many  other 
matters  affecting  the  rights  of  the  community  in  which 
the  road  is  built.  The  idea  was  expressed  with  much 
more  force  and  elaboration  in  later  cases.  We  have  al- 
ready had  occasion  to  quote  some  of  Mr.  Justice  Harlan's 
utterances  on  this  point  in  the  Covington  case.^®  Again, 
speaking  for  the  Court  in  the  Smyth  case,  he  referred  to 
the  railroads'  contention  that  rates  ought  to  permit  the 
payment  of  dividends  as  well  as  all  expenses,  commenting 
upon  it  in  these  words : 

"  In  our  opinion  the  broad  proposition  advanced  by 
counsel  involves  some  misconception  of  the  relations  be- 
tween the  public  and  a  railroad  corporation.  It  is  un- 
sound in  that  it  practically  excludes  from  consideration 
the  fair  value  of  the  property  used,  omits  altogether  any 
consideration  of  the  right  of  the  public  to  be  exempt  from 
unreasonable  exactions,  and  makes  the  interests  of  the 

=*  143  U.  S.  345. 
^ 134  U.  S.  458. 
"  134  U.  S.  459- 
'°  154  U.  S.  412. 
^  Supra,  p.  71. 
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corporation  maintaining  a  public  highway  the  sole  test  in 
determining"  whether  the  rates  established  by  or  for  it  are 
such  as  may  be  rightfully  prescribed  as  between  it  and  the 
public."  2- 

Upon  this  point  the  utterances  of  the  Court  have  been 
clear,  vigorous  and  numerous.  Stated  briefly,  rates  must 
be  just  both  to  the  public  and  to  the  railroad : — these  are 
the  words  in  which  the  theory  has  been  repeatedly  phrased 
ii.  the  dicta  of  the  Court.-^  Unfortunately,  however, 
these  dicta  have  always  been  obiter.  The  nearest  ap- 
proach to  an  exception  to  this  statement  may  be  found  in 
the  Gill  case,  which  was  a  suit  between  a  railroad  and  a 
private  citizen,  in  which  no  public  officers  were  involved. 
The  company's  contentions  were  admitted  in  the  demur- 
rer of  its  opponents ;  but,  deciding  that  these  contentions 
were  not  sufficient  to  prove  the  schedule  unreasonable,  the 
Court  sustained  it,  adding,  moreover,  an  expression  of 
its  reluctance  to  declare  rates  void  when  "  the  company's 
case  depended  on  allegations  admitted  in  the  demurrer  of 
a  party  who  in  no  adequate  sense  represents  the  public. "^^ 

Aside  from  this,  the  numerous  declarations  of  the 
Court,  that  the  rights  of  the  public  are  not  to  be  ignored, 
that  rates  must  be  just  to  the  public  as  w^ell  as  to  the  rail- 
road, and  that  therefore  earnings  must  not  be  higher  than 
what  is  fair,  regarding  the  question  from  the  point  of 
view  of  the  public  as  well  as  the  corporate  interest,  have 
all  been  uttered  as  obiter  dicta. 

IV.  Closely  related  to  the  principle  just  mentioned  are 
certain  other  circumstances  and  conditions  recognized  by 
the  court  as  important  in  determining  the  reasonableness 
of  a  railroad's  income.  Indeed,  they  may  be  regarded  as 
more  definite  applications  of  the  general  and  somewhat 

"  169  U.  S.  543. 

^164  U.  S.  596,  598;  169  U.  S.  547;  173  U.  S.  687;  and  174  U.  S. 
754-6. 
"  156  U.  S.  665. 
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abstract  principle  that  the  rights  of  the  public  must  be 
considered.  These  are  the  considerations  which  pertain 
to  the  industrial  condition  of  the  country  through  which 
the  road  is  built. 

In  a  recent  case  the  broad  and  very  general  rule  has 
been  laid  down  that  when  the  condition  of  the  country  is 
such  that  rates  high  enough  to  pay  operating  expenses 
would  be  exorbitant,  the  legislature  may  impose  lower 
one.^'^  At  first  blush  this  declaration  seems  a  little  start- 
Img,  but  when  it  is  remembered  that  the  force  of  the  rule 
depends  upon  the  meaning  given  to  the  word  "  exorbi- 
tant," apprehension  is  speedily  abated.  No  definition  of 
the  term  was  given  in  that  case,  nor  has  one  been  given 
since.  The  exact  or  even  approximate  meaning  of  the 
dictum  is  therefore  still  undetermined. 

In  other  cases,  however,  the  Supreme  Court  has  been 
more  specific.  In  the  Reagan  cases  it  held  that  a  road 
which  was  unwisely  built,  in  localities  where  there  is  not 
sufficient  business  to  sustain  a  road,  may  not  be  entitled 
to  earnings  sufficient  to  remunerate  those  who  have  put 
money  into  it.-''^  And  in  the  Covington  case  it  was  held 
that  when  competition  of  new  lines  has  so  reduced  busi- 
ness that  earnings  sufficient  to  yield  a  profit  on  the  busi- 
ness would  necessitate  rates  unjust  to  shippers  and  the 
public,  the  company  must  be  content  with  smaller  earn- 
ings. ■*^- 

Such  are  the  circumstances  and  conditions  which,  ac- 
cording to  the  dicta  of  the  Supreme  Court,  are  to  be  con- 
sidered in  determining  what  a  reasonable  income  is,  in 
the  case  of  any  particular  railroad ;  such  are  the  consider- 
ations which  must  decide  the  question  as  to  whether  the 
general  rule  shall  prevail — that  a  railroad  is  entitled  to 
revenue  sufficient  for  all  expenses  and  for  dividends  as 

'°  Minneapolis  and  St.  Louis  Rd.  Co.  v.  Minnesota,  186  U.  S.  268. 
"  154  U.  S.  412. 
"  164  U.  S.  596. 
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well — and  which  furthermore  determine  the  amount  of 
dividends  which  may  be  regarded  as  reasonable,  if  any 
are  allowed.  This  matter  decided,  a  court's  task  is  prac- 
tically done.  It  has  but  to  compare  the  earnings  thus 
decided  to  be  reasonable  with  the  earnings  possible  under 
the  rates  in  question.  If  the  former  are  less  than  the 
latter  the  rates  are  valid ;  if  greater,  the  rates  will  clearly 
general  rule  shall  prevail — that  a  railroad  is  entitled  to 
deprive  the  company  of  a  part  of  its  reasonable  income, 
and  to  that  extent  will  deprive  it  of  property.  In  the 
absence  of  just  compensation,  therefore,  the  rates  will  be 
held  unconstitutional  and  void. 

In  looking  over  this  summary  of  "  circumstances  and 
conditions  "  one  cannot  but  be  impressed  with  the  inad- 
equacy of  the  principles  which  have  so  far  been  announced 
by  the  Court  as  controlling  the  question  of  reasonableness 
ii'  earnings.  Their  inadequacy  arises  from  two  prin- 
cipal causes :  first,  their  small  number,  and  second,  the 
vagueness  and  generality  of  some  of  them.  At  this  point 
the  doctrine  of  judicial  review  is  in  need  of  considerable 
elaboration,  and  of  much  more  definite  and  detailed  state- 
ment. It  is  to  be  hoped  that  litigation  will  soon  make 
necessary  the  further  development  of  this  phase  of  the 
doctrine  and  will  lead  to  its  more  thorough,  more  precise, 
and  more  concrete  exposition.  At  the  present  time  one 
of  the  crucial  tests  in  determining  the  validity  of  rates — 
reasonableness  of  earnings — is  but  poorly  understood ; 
and  public  control  of  railroad  rates  must  therefore,  find 
its  progress  retarded  until  the  subject  is  fully  illumined. 
For  this  weakness  in  the  doctrine  of  judicial  review, 
however,  the  Supreme  Court  is  not  to  blame.  For  up  to 
the  present  time  but  few  points  in  connection  with  that 
subject  have  been  presented  to  the  Court  for  its  decision, 
and  therefore  what  principles  we  find  in  the  reported  cases 
are  for  the  most  part  voluntarily  tendered  by  the  Court  to 
promote  a  better  understanding  of  a  difficult  subject. 
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What,  noAv,  is  the  doctrine  of  judicial  review?  We 
have  seen  the  crude  form  which  it  took  in  the  Minnesota 
case,  and  we  have  considered  its  evolution  as  it  may  be 
traced  in  later  cases.  It  remains  now  simply  to  state 
what,  as  the  result  of  the  whole  discussion,  we  may  re- 
gard as  the  doctrine  of  judicial  review.  The  following 
is  offered  as  a  formal  statement  of  the  doctrine : 

I.  Although  railroad  companies  are  quasi-'^nhWc  in 
character  they  are  entitled  to  the  protection  of  the  Four- 
teenth Amendment.     Therefore: 

1.  They  cannot  be  deprived  of  property  without  due 
process  of  law.  But  to  deprive  a  railroad  of  the  reason- 
able income  from  its  property  without  just  compensation 
is  to  deprive  it  of  property  without  due  process  of  law 
within  the  meaning  of  the  Amendment.  Rates,  then, 
v/hich  are  calculated  to  reduce  a  railroad's  earnings  be- 
low the  point  of  reasonableness  are  repugnant  to  the  Con- 
stitution, unless  compensation  is  made  by  the  state  for  the 
property  so  taken. 

2.  They  cannot  be  denied  the  equal  protection  of  the 
laws.  But  if  they  are  deprived  of  property  without  just 
compensation  while  other  persons  receive  such  compensa- 
tion for  property  appropriated  by  the  State,  they  are  de- 
nied the  equal  protection  of  the  laws. 

II.  There  may,  then,  be  a  question  raised  as  to  the 
constitutionality  of  rates  established  by  the  state.  This 
question  it  is,  of  course,  competent  for  any  court,  and 
especially  for  the  courts  of  the  United  States, ^^  to  decide. 
Its  determination  necessarily  involves  a  consideration  of 
three  minor  questions: 

I.  Whether  the  rates  in  question  do  deprive,  or  if  they 
have  not  been  put  in  force,  whether  they  are  calculated  to 
deprive  the  railroad  of  those  reasonable  returns  from  its 
business  to  which  it  is  entitled; 

« 156  U.  S.  657. 
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2.  Whether  the  state  has  made  any  provision  for  re- 
imbursing the  railroad  for  such  loss  of  property  as  may 
be  involved,  and 

3.  Whether  such  compensation  is  just  and  adequate. 
Should  the  first  question  be  answered  in  the  affirmative 
and  the  other  two  in  the  negative,  or  should  the  first  two 
be  answered  in  the  affirmative  and  the  third  in  the  nega- 
tive, the  rates  must  be  held  to  be  repugnant  to  the  Consti- 
tution, and  must  be  restrained.  Otherwise  they  must  be 
sustained.  In  deciding  the  first  question  the  courts  de- 
termine the  effect  of  the  rates  on  earnings,  and  also  the 
reasonableness  of  the  company's  earnings  according  to 
the  principles  and  methods  set  forth  in  this  and  the  last 
chapter. 

It  may  be  well  to  conclude  this  inquiry  into  the  evolu- 
tion of  the  doctrine  of  judicial  review  by  setting  forth  a 
few  miscellaneous  considerations  which  may  be  found  in 
the  opinions  of  the  Court.  That  the  presumption  is 
always  in  favor  of  the  rates  has,  of  course,  been  recog- 
nized, and  in  recent  decisions  there  has  been  a  well- 
marked  tendency  to  specifically  state  that  fact.  On  the 
authority  of  the  Wellman  case  it  may  be  said  that  rates 
should  not  be  overthrown  in  a  friendly  suit,  or  upon 
agreed  and  general  statements  of  fact,  or  upon  the  testi- 
mony of  two  witnesses.  In  the  Tompkins  case  it  was  de- 
cided that  the  proper  procedure  is  for  a  court  to  appoint 
a  master  whose  duty  it  is  to  fully  find  all  facts  needed  by 
the  court  in  the  determination  of  the  case.^^ 

In  Smyth  v.  Ames  the  Court  definitely  commented  on 
the  idea  so  often  implied  in  popular  discussion  that  it  is  a 
strong  argument  against  rates  in  one  state  to  show  that 
rates  are,  in  general,  lower  in  neighboring  states.  That 
little  if  any  weight  should  be  attached  to  such  a  conten- 
tion is  clearly  inferable  from  the  foregoing  exposition  of 
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the  methods  of  the  Court,  for  we  have  seen  that  the  effect 
of  rates  is  to  be  determined  as  to  each  raih^oad,  with 
respect  to  its  earnings  and  expenses  on  purely  local  busi- 
ness. In  the  case  just  referred  to.  however,  the  Court 
made  inference  unnecessary  by  quoting  with  approval  the 
explicit  statement  of  Mr.  Justice  Brewer  in  the  court 
below  : 

"  To  enforce  the  same  rates  in  both  states  might  result 
in  great  injustice  in  one  while  in  the  other  it  would  only 
be  reasonable  and  fair.  ...  A  mere  difference  of  rates  in 
two  states  is  of  comparatively  little  significance."  ^^ 

The  question  has  occasionally  arisen  as  to  whether  a 
court,  in  setting  aside  rates  as  unconstitutional,  may  sub- 
stitute in  their  place  others  which  in  its  opinion  are  con- 
formable to  the  Constitutional  requirements.  This  power 
the  courts  have  never  asserted.  In  fact  they  have  defi- 
nitely disclaimed  it.  ''  The  courts  are  not  authorized," 
said  Mr.  Justice  Brewer  in  his  opinion  in  the  Reagan 
cases,  "  to  revise  or  change  the  body  of  rates  imposed  by 
a  legislature  or  a  commission ;  they  do  not  engage  in  any 
mere  administrative  work."  And  twice  in  the  same 
opinion  he  reiterated  the  substance  of  this  remark.^*^  The 
true  distinction  which  determines  the  answer  to  this  ques- 
tion is  most  clearly  drawn  in  the  Interstate  Commerce 
Comjuission  v.  Cincinnati,  etc.  R.  Co.:  "It  is  one  thing 
to  inquire  whether  the  rates  which  have  been  charged  and 
collected  are  reasonable — that  is  a  judicial  act;  but  an 
entirely  different  thing  to  prescribe  rates  which  shall  be 
charged  in  the  future — that  is  a  legislative  act."  ^'^  It  is, 
then,  beyond  the  scope  of  judicial  authority  to  substitute 
valid  rates  for  those  which  have  been  declared  invalid. 

Still  another  question  has  arisen  in  cases  involving  a 
state  law  which  provides  that  the  rates  shall  not  be  con- 

"^  169  u.  s.  539. 
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clusively  reasonable,  but  that  the  railroad  may  test  their 
reasonableness  in  the  state  courts.  In  the  presence  of 
such  a  law,  may  a  suit  be  brought  at  once  in  a  federal 
court?  Such  were  the  provisions  of  laws  involved  in 
both  the  Reagan  and  Smyth  cases.  There  could  be  but 
one  answer  to  the  question,  however,  and  it  was  given 
clearly  by  Mr.  Justice  Brewer  in  the  Reagan  case : 

"  No  legislation  of  a  state,  as  to  the  mode  of  proceeding 
in  its  own  courts,  can  abridge  or  modify  the  powers  exist- 
ing in  the  Federal  Courts,  sitting  as  courts  of  equity.  So 
that  if  in  any  case,  there  should  be  any  mistaken  action  on 
the  part  of  a  State,  or  its  Commission,  injurious  to  the 
rights  of  a  railroad  corporation,  any  citizen  of  another 
state,  interested  directly  therein,  can  find  in  the  Federal 
court,  all  the  relief  which  a  court  of  equity  is  justified  in 
givmg.    ^^ 

We  have  now  concluded  our  study  of  the  growth  of 
the  doctrine  of  judicial  review  and  are  ready  to  consider 
the  effect  which  that  doctrine  has  had  on  the  efficiency  of 
state  railroad  control. 

» 154  U.  S.  395. 


CHAPTER  V. 

THE  RESULTS  OF  THE  DOCTRINE. 1. 

We  are  now  to  undertake  an  investigation  of  the  influ- 
ence which  the  doctrine  of  judicial  review  has  exerted  on 
our  American  system  of  raih'oad  control,  in  order  to 
discover  whether  it  has  strengthened  or  weakened  the 
efficiency  of  that  control.  In  this  inquiry  we  shall  con- 
sider, first,  its  effect  on  the  state's  power  to  reduce  rates ; 
second,  its  effect  on  the  state's  power  to  enforce  the  rates 
it  has  established ;  and  third,  its  effect,  as  a  resultant  of 
the  other  two,  upon  the  spirit  and  ideas  of  railroad  com- 
missions. 

Before  coming  to  these  precise  questions,  however,  we 
shall  do  well  to  reflect  for  a  moment  upon  the  spirit  of 
the  law  which  has  shaped  the  doctrine  of  judicial  review, 
and  which  directs  its  application ;  for  it  will  serve  to  illu- 
mine our  entire  discussion  of  this  subject  to  recall  at  the 
outset  the  general  attitude  of  the  law  and  of  the  courts  in 
all  cases  which  involve  both  public  and  private  interests. 
The  attitude  of  the  courts  is  determined  by  the  fact  that 
they  are  charged  with  the  duty  of  interpreting  and  apply- 
ing a  law  in  which  the  individualistic  spirit  of  the  age  has 
been  firmly  crystalized.  In  our  modern  regime  the  indi- 
zidual  is  the  central  figure.  His  importance,  his  dignity, 
his  sanctity,  his  rights,  and  his  liberties  are  everywhere 
recognized.  His  use  of  a  free  ballot  is  supposed  to  guard 
civil  rights  and  to  shape  aright  the  course  of  government ; 
his  pursuit  of  his  individual  self-interest  is  supposed  to 
secure  industrial  justice  and  welfare;  his  freedom  of 
conscience,  of  thought,  of  will,  and  of  action  is  not  to  be 
lightly  infringed.     "All  men  are  created  free  and  equal," 

409]  83 


84  American  Economic  Association  [410 

says  our  Declaration  of  Independence,  "  and  are  endowed 
by  their  Creator  with  certain  inaHenable  rights.  .  .  .  To 
secure  these  rights,  governments  are  established  among 
men."  The  only  limitation  upon  them  is  that  they  shall 
not,  in  their  exercise,  encroach  upon  the  equal  rights  of 
other  individuals. 

It  is  true  that  this  is  a  theory  which  has  been  gradu- 
ally losing  its  hold  both  upon  the  minds  and  upon  the 
hearts  of  men.  So  pernicious  have  been  some  of  its 
results,  especially  in  the  world  of  industry,  that  the  in- 
quiry now  is  whether  it  has  not  passed  the  zenith  of  its 
usefulness,  and  whether  it  is  not  now  necessary  to  modify 
it  by  an  assertion  of  the  social  duties  and  responsibilities 
of  individuals,  and  accordingly,  by  the  enactment  of  laws 
restricting  the  individual  for  the  general  good.  In  this 
inquiry  different  minds  have  pursued  different  courses, 
have  gone  different  lengths,  and  have,  of  course,  reached 
different  conclusions.  Socialists  would  have  us  abandon 
the  theory  of  individualism  entirely  and  substitute  there- 
for a  theory  of  social  duty,  to  be  applied  by  the  state. 
Long  since,  more  conservative  minds  suggested  factory 
legislation.  Some  thirty  years  ago,  the  consensus  of 
public  opinion  demanded  regulation  of  railroads  for  the 
public  good.  To-day  there  is  agitation  for  municipal 
ownership,  trust  regulation,  and  other  limitations  upon 
private  enterprise.  This  view  is  not  intended  to  be  com- 
plete. Its  purpose  is  merely  to  recall  the  fundamental 
theory  upon  which  our  society  is  based,  and  some  of  the 
modifications  of  it  which  have  been  urged  by  many  from 
time  to  time. 

But  while  observing  the  gradual  departure  from  the 
theory  of  individualism  in  industrial  economics  we  must 
always  remember  that  the  law  under  which  we  live  grew 
up  with  the  growth  of  the  individualistic  theory  and  has 
received  its  stamp.     The  history  of  the  English  law  is  a 
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record  of  the  successful  struggle  of  the  individual,  first 
for  recognition,  and  then  for  supremacy.  Indeed  our 
law  is  permeated,  saturated,  with  the  theory  of  individual 
rights.  Two  centuries  ago  English  law  had  been  shaped 
to  that  theory,  while  in  our  country  it  no  less  lies  at  the 
basis  of  our  law;  and  its  dignity  has  been  recognized  in 
the  bills  of  rights  of  our  state  constitutions,  and  in  most 
of  the  Amendments  to  the  Federal  Constitution.  Such 
limitations  as  the  state  may  impose  on  private  rights  are 
regarded  as  exceptions  to  the  general  rule,  repugnant  to 
the  spirit  and  genius  of  the  law,  and  therefore  to  be  con- 
fined within  strict  bounds.  Moreover — and  this  is  a  point 
of  deep  significance — for  almost  all  purposes  the  law 
considers  those  artificial  persons,  corporations,  as  indi- 
viduals entitled  to  the  legal  rights  and  privileges  of  nat- 
ural persons. 

This  is  the  law  which  our  courts  are  established  to 
interpret  and  apply.  "  The  primary  duty  of  the  courts," 
said  Mr.  Justice  Brewer,  in  deciding  Railway  Co.  v.  Dey, 
"  is  the  protection  of  the  rights  of  persons  and  prop- 
erty." ^  And  again,  speaking  for  the  Supreme  Court  in 
the  Wellman  case,  he  said,  "  the  protection  of  vested 
rights  of  property  is  a  supreme  duty  of  the  courts."-  This 
duty,  it  must  be  admitted,  has  not  been  neglected.  In 
railroad  rate  cases  its  demands  have  been  faithfully 
obeyed. 

Such  being  the  character  of  the  law  in  which  our  judges 
are  trained,  and  such  being  the  acknowledged  duty  of  the 
courts  in  its  application,  it  is  but  natural  that  the  profes- 
sional sympathies  of  judges  should  all  be  with  the  rail- 
roads. Not  that  the  judges,  as  yneyi,  are  callous  to  the 
abuses  which  for  a  third  of  a  century  have  irritated  the 
general  public,  sometimes  beyond  the  point  of  endurance ; 

•  35  Fed.  Rep.  872. 
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but  nevertheless,  as  judges,  they  must  apply  a  law  which 
is  in  thorough  sympathy  with  private  persons,  their  prop- 
erty and  rights,  and  which  knows  almost  nothing  of  the 
"  public  welfare  "  except  as  it  is  to  be  secured  through  the 
assertion  and  maintenance  of  individual  rights.  If  it  be 
true,  as  is  sometimes  stated,  that  judges  are  disposed  to 
subordinate  the  public  weal  to  individual  advantage,  it  is 
because  they  have  entered  fully  into  the  spirit  of  a  system 
of  law  which  allows  no  other  course. 

In  the  light  of  these  general  observations,  let  us  pro- 
ceed to  inquire  the  effect  of  the  doctrine  of  judicial 
review,  as  developed  and  applied  under  our  legal  system, 
and  first  to  notice  the  manner  in  which  it  has  affected  the 
power  of  the  states  to  reduce  rates. 

Low  rates  are  not,  of  course,  the  only  ideal  of  railroad 
regulation.  Doubtless  the  most  important  thing  is  pro- 
portion, that  is,  a  proper  adjustment  of  rates  as  among 
the  various  commodities  and  the  various  localities.  But 
given  this  adjustment,  the  lower  rates  are,  the  better. 
There  can  be  no  doubt  that  the  public  interest  demands 
that,  so  long  as  the  due  proportion  is  not  disturbed,  rates 
shall  be  as  low  as  possible.  A  commission,  therefore, 
being  charged  with  the  dut}^  of  advancing  the  public 
welfare,  must  require  reductions  in  railroad  schedules 
which  are  too  high  to  be  in  accord  with  the  public  inter- 
est. ,And  the  efficiency  of  a  commission  must  depend  in 
no  small  measure  on  its  ability  to  accomplish  the  reduc- 
tions which  are  demanded  by  considerations  of  public 
utility.     Now  how  great  is  its  ability  in  this  regard? 

Clearly,  if  its  action  in  the  matter  of  rates  were  final 
and  binding  upon  the  companies,  its  power  of  lowering 
i"ates  would  be  absolute.  There  would  be  no  obstacle  to 
prevent  it  from  meeting  in  the  most  complete  manner  the 
requirements  of  the  industrial  situation.  We  have  seen, 
however,  that  its  rates  are  subject  to  review  by  the  courts, 
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and  the  consequence  of  judicial  review  has  been  to  seri- 
ously impair  a  commissioner's  power  to  reduce  rates. 
While  it  is  impossible  to  measure  with  exactness  the  ex- 
tent to  which  this  power  is  impaired,  it  is  possible  to  see 
that  the  limitation  placed  upon  the  commissions'  activity 
in  this  particular  is  very  great.  And  in  order  that  this 
may  clearly  appear,  let  us  consider  at  length  three  reasons 
why  the  doctrine  of  judicial  review,  as  practically  applied 
by  the  courts,  stands  in  the  way  of  public  reduction  of 
rates.     These  reasons  may  be  stated  as  follows : 

I.  The  doctrine  fixes  an  improper  limit  beyond  which 
reduction  of  rates  cannot  be  carried. 

II.  The  methods  employed  by  the  Supreme  Court  in 
determining  the  effect  of  rates  on  earnings  are  such  as  to 
make  that  effect  seem  more  disastrous  than  is  the  fact. 

III.  The  principles  recognized  by  the  Court  in  deter- 
mining reasonableness  of  income  are  unduly  favorable  to 
the  railroads,  and  afford  no  adequate  protection  to  the 
interests  of  the  public. 

These  propositions  we  shall  take  up  in  order. 

I.  The  first  limitation  upon  the  state's  power  to  re- 
duce rates  is  found  in  that  part  of  the  doctrine  of  judicial 
review  which  requires  that  rates  shall  be  high  enough  to 
permit  the  railroad  company  to  secure  reasonable  earn- 
ings. A  state  cannot  lower  rates  so  as  to  reduce  earnings 
below  that  point  without  making  adequate  compensation 
to  the  company  for  all  earnings,  below  the  point  of  rea- 
sonableness, which  are  so  taken.  For  to  take  any  part  of 
a  railroad's  "  fair  returns  "  is  to  deprive  of  property, — 
an  act  whicli,  under  the  Fourteenth  Amendment,  must 
be  accompanied  with  proper  reimbursement. 

This  phase  of  the  doctrine  of  judicial  review  is  cer- 
tainly subject  to  criticism,  and  the  criticism  touches  a 
point  so  vital  as  to  call  in  question  the  entire  doctrine. 
The  vulnerable  point   is  the  distinction   made  between 
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earnings  above  the  point  of  reasonableness,  and  earnings 
below  that  point.  In  effect  the  Court  declares  that  above 
that  point  earnings  are  not  property;  but  below  it  they 
are  property;  for  the  state  may  freely  appropriate  earn- 
ings above  that  point  without  violating  the  constitutional 
provision  protecting  property,  though  to  take  any  below 
that  point  is  declared  to  be  a  violation  of  it.  This  dis- 
tinction is  ingenious,  and  in  making  it  the  Court  has 
perhaps  saved  from  annihilation  the  state's  right  of  rate 
control,  but  whatever  merit  may  be  claimed  for  it  on  that 
account,  it  may  be  admitted  that  it  is  a  distinction  which 
is  artificial  and  which  cannot  be  supported  by  reason. 
For,  if  income  from  property  is  itself  property  at  all, 
surely  all  income  must  be  property.  To  divide  income 
into  two  parts — "  property  "  and  "  not-property  " — giv- 
ing one  part  the  protection  of  the  constitution,  and  leav- 
ing the  other  defenseless,  is  an  extraordinary  proceeding. 
No  one  has  ever  thought  of  making  a  similar  division  in 
the  case  of  any  other  kind  of  property.  If  the  state  were 
condemning  a  person's  lot,  it  would  not  divide  the  lot 
into  two  parts  and  say :  "  one  of  these  parts  is  property, 
and  for  it  you  may  have  compensation ;  but  the  other  is 
not  property,  and  for  it,  therefore,  no  payment  will  be 
made."  Such  a  proceeding  is  unheard  of,  even  in  the 
case  of  property  belonging  to  a  quasi-public  corporation. 
It  cannot  be  imagined  that  the  state,  in  taking  any  such 
property,  would  divide  it  into  two  parts  and  say:  "  one  of 
these  parts  is  property,  and  for  it  compensation  will  be 
made,  but  no  payment  will  be  made  for  the  other  because 
it  is  not  property,  since  you  are  a  quasi-public  corporation 
and,  your  property  being  devoted  to  a  public  use,  a  part 
of  it  has  ceased  to  be  property" !  But  the  absurdity  is 
more  clearly  seen  when  such  a  distinction  is  applied,  not 
to  real  estate  or  equipment  but  to  the  income  of  railroads. 
Suppose  the  state  were  to  seek  in  the  treasury  of  a  rail- 
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road  company  the  earnings  it  had  received  from  the 
operation  of  its  road,  and  were  to  attempt  to  appropriate 
those  earnings.  There  is  not  the  least  doubt  that  if  the 
appropriation  were  permitted  at  all,  the  courts  would 
require  the  state  to  reimburse  the  company  for  every 
cent  of  the  earnings  taken.  The  wildest  stretch  of  the 
imagination  cannot  picture  the  courts  saying  to  the  state : 
'*  a  part  of  these  earnings  are  reasonable,  and  hence  are 
property,  and  if  you  take  them  you  must  recompense  the 
company;  but  the  rest  of  the  earnings  are  not  property, 
because  not  reasonable,  and  you  can  have  them  for 
nothing."  Yet  this  is  just  what  the  Supreme  Court  has 
said  in  regard  to  depriving  a  railroad  of  its  income 
through  the  agency  of  low  rates.  The  distinction  is 
clearly  without  warrant  and  must  be  given  a  place  among 
the  pure  fictions  of  the  law. 

It  is  evident  from  the  absurdity  of  this  distinction, 
which  the  Court  has  found  it  necessary  to  maintain  in 
order  to  prevent  judicial  review  from  practically  denying 
the  established  legislative  power  of  rate  control,  that 
somewhere  in  the  reasoning  of  the  Court  there  is  an 
error  which  is  fundamental  and  which  vitiates  the  whole 
process.  That  error,  it  is  believed,  consists  in  the  actual, 
though  not  professed,  transfer  of  rate  regulation  from 
the  basis  of  the  police  power,  where  it  has  always  been 
held  to  rest,  to  the  basis  of  the  eminent  domain.  While 
continuing  to  insist  in  zvords  that  rate  control  is  an  exer- 
cise of  the  police  power,  the  Court  has  in  fact  treated  it 
as  if  it  were  a  phase  of  the  power  of  eminent  domain. 
The  Court  has  apparently  looked  upon  it  as  a  means 
whereby  the  state  may  take  property  (in  the  form  of 
income)  for  public  use,  and  has  consequently  subjected 
it  to  the  ordinary  rules  of  eminent  domaio,  requiring 
just  compensation  for  property  appropriated.  It  is  be- 
cause of  this  change  of  base  that  the  Court  has  been 
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driven  to  the  dilemma  of  holding  either  that  all  income  is 
property,  which  practically  denies  the  ancient  legislative 
right  of  control,  or  else  that  none  of  it  is  property,  and 
hence  that  all  of  it  is  heyond  constitutional  protection, 
which  the  judicial  mind  is  unwilling  to  concede.  From 
this  dilemma  our  jurists  have  extricated  themselves  by 
advancing  the  extraordinary  idea  that  a  part  of  income 
is  property  and  a  part  is  not.  But  they  v/ould  have  saved 
themselves  from  getting  into  the  dilemma,  and  so  would 
have  spared  themselves  the  necessity  of  resorting  to  this 
untenable  fiction,  had  they  actually  continued  to  regard 
rate  control  in  the  light  of  their  own  repeated  assertions, 
as  a  phase  of  the  police  power.  For  viewed  as  a  part  of 
the  police  power,  rate  regulation  is,  of  course,  not  sub- 
ject to  the  rules  applying  to  the  condemnation  of  prop- 
erty. It  is  the  exercise  of  an  entirely  different  sovereign 
power,  subject  to  entirely  different  rules  and  restraints. 
If  the  court  should  really  so  regard  it,  there  would  be  no 
question  of  appropriation  or  compensation  to  consider, 
no  inquiry  as  to  the  effect  of  rates  on  earnings  would 
have  to  be  made,  and  hence  no  classification  of  income. 

But,  it  may  be  objected,  though  rate  regulation  is  a 
part  of  the  police  power,  is  it  not  true  that  in  its  exercise 
the  income  of  the  railroad  may  be  decreased,  which 
would  amount  to  a  deprivation  of  property,  income  being 
regarded  as  property?  True; — from  the  control  of  rates 
many  consequences  may  flow,  and  among  other  results, 
the  income  of  a  company  may  be  reduced.  But  that  is  a 
consequence  which  also  flows  from  other  police  regula- 
tions which  the  state  may  adopt.  Railroad  rate  control 
is  not  peculiar  in  that  regard.  Yet  no  one  thinks  of 
subjecting  other  police  regulations  to  the  rules  of  emi- 
nent domain.  Thus  the  legislature  may  pass  laws  requir- 
ing railroads  to  put  in  cattle  guards  at  highway  crossings, 
or  to  equip  each  passenger  car  with  an  ax,  saw,  and  ham- 
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nier,  or  with  drinking  water,  or  to  substitute,  within  a 
given  time,  automatic  couplers  of  a  certain  type  for  the 
couplers  in  use.  Any  of  these  requirements  would  nec- 
essitate an  expenditure  of  money  and  consequently  would 
reduce  the  net  income  of  the  company  by  increasing 
expenses  while  the  improvements  were  being  installed. 
In  effect,  if  one  wishes  to  think  of  it  in  this  way,  it 
amounts  to  an  appropriation  of  property  for  a  public  pur- 
pose. A  portion  of  the  income,  instead  of  being  devoted 
to  paying  operating  expenses,  or  interest  on  bonds,  or 
dividends  on  stock,  must  be  expended  in  a  manner  re- 
quired for  the  benefit  of  the  public.  Thus  income  is 
affected  just  as  truly, — though  in  a  somewhat  different 
way — through  these  measures  as  through  rate  control. 
A  railroad  company  may  be  deprived  of  income  just  as 
truly  through  police  regulations  requiring  an  expenditure 
of  money  for  the  public  welfare,  as  though  those  requir- 
ing a  reduction  in  rates. 

Nevertheless  a  railroad  company  is  not  permitted  to 
object  to  ordinary  police  regulations  on  the  ground  that 
its  "  reasonable  income  "  is  threatened.  A  case  can  be 
imagined  where  a  railroad  could  show  that  its  existing  in- 
come was  no  more  than  reasonable,  and  where  the  courts 
would  so  hold.  In  such  a  case  to  enforce  a  law  requiring 
the  installation  of  new  couplers  or  other  equipment  would 
so  increase  the  expenses  of  the  company  that  the  income 
would  no  longer  be  reasonable.  Its  existing  income 
being  just  barely  a  reasonable  one,  to  require  expendi- 
tures from  it  for  the  public  good  would  be  in  effect  to 
deprive  the  company  of  a  part  of  its  reasonable  income. 
But  could  the  company  demand  compensation  for  the 
sum  so  taken?  Of  course  not.  In  passing  upon  police 
regulations  a  court  does  not  consider  their  incidental 
effect  on  earnings.  It  makes  no  difference  whether  the 
road  can  earn  a  reasonable  income  under  them  or  not. 
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A  company  in  the  last  stages  of  insolvency  is  just  as  sub- 
ject to  them  as  the  most  prosperous  of  roads. ^ 

In  short  the  state  is  permitted  through  police  regula- 
tion, to  appropriate  earnings  for  the  public  benefit  with- 
out any  obligation,  under  the  Constitution,  to  provide 
compensation.  But  the  police  power  differs  from  emi- 
nent domain  in  that  the  appropriation  of  property  is  not 
direct,  but  is  incidental  and  resultant.  The  direct  and 
immediate  effect  of  a  police  regulation  is  always  the 
establishment  of  some  condition  or  method  or  other  regu- 
lation which  the  public  safety  or  welfare  or  comfort 
demands.  And  its  indirect  or  consequent  effect  on  in- 
come is  not  regarded  as  a  deprivation  of  property  such 
as  is  contemplated  in  the  law  of  eminent  domain.  There 
is  no  valid  reason  why  an  exception  to  this  rule  should 
be  made  in  the  case  of  that  form  of  police  regulation 
called  rate  control.  It  is  a  perfectly  legitimate  exercise 
of  the  police  power  and  should  certainly  be  treated  in  the 
same  way  as  other  police  regulations, — at  least  it  should 
not  be  subjected  to  more  stringent  restraints. 

Two  objections  to  this  view  of  the  case  might  conceiv- 
ably be  raised,  neither  of  which,  however,  it  is  believed, 
is  well  taken.  In  the  first  place  it  may  be  said  that  there 
is  a  difference  between  rate  control  and  other  forms  of 

*  It  should  be  noted  that  the  validity  of  a  police  regulation  is  not  a 
matter  which  is  personal  to  certain  individuals  within  the  class 
affected,  but  rather  is  a  quality  of  the  regulation  itself.  A  factory 
act  applying  to  factories  of  a  certain  class  is  never  valid  as  to  some 
and  void  as  to  others.  Its  validity  is  determined  on  its  own  merits, 
irrespective  of  its  financial  effect  on  certain  factories,  and  if  it  is 
held  to  be  a  valid  exercise  of  the  police  power,  it  is  binding  on  all 
the  persons  coming  within  its  terms.  Yet  a  general  schedule  of  rail- 
road rates  may,  under  the  present  judicial  doctrine,  be  held  void  as 
to  one  road  but  binding  upon  another,  perhaps  a  competing  line. 
This  unfortunate  consequence  is,  of  course,  a  result  of  bringing  into 
rate  cases  the  rules  of  eminent  domain,  instead  of  judging  rates  on 
their  merits,  as  a  police  measure  designed  to  promote  the  public 
welfare. 
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police  regulation,  in  that  the  latter  are  of  real  benefit  to 
the  company.  The  railroad  is  in  possession  of  equip- 
ment which  proves  of  decided  advantage  to  it.  For 
example,  its  automatic  couplers  and  cattle  guards  de- 
crease accidents,  with  their  losses  of  property  and  subse- 
quent damage  suits,  while  passenger  car  equipment 
encourages  patronage  by  the  greater  security  and  comfort 
offered  to  travelers.  But  two  replies  may  be  made  to 
this  objection.  One  is  that  public  regulation  of  rates 
also  is  of  advantage  to  the  company.  It  does  away  with 
law  suits  to  recover  damages  for  overcharge,  for  a  com- 
pany is  never  guilty  of  extortion  so  long  as  it  keeps  within 
the  maximum  fixed  by  the  state.  Moreover,  it  tends  to 
increase  the  popular  favor  in  which  the  roads  are  held 
and  to  encourage  traffic.  The  development  of  industry 
resulting  from  efficient  public  regulation  is  in  itself  of 
great  advantage  to  the  roads.  But  while  this  answer  to 
the  objection  can  be  made,  a  better  one,  and  one  fully 
sufficient,  is  this :  that  the  benefit  which  a  police  regula- 
tion confers  on  the  road  is  not  the  reason  why  the  courts 
do  not  subject  the  regulation  to  the  law  of  eminent  do- 
main. The  reason  is  simply  that  it  is  not  an  exercise  of 
that  power.  The  second  possible  objection  is  that  a 
regulation  of  rates  necessarily  affects  income;  but  that 
in  the  case  of  other  police  laws  the  company  may  recoup 
whatever  expense  is  involved,  by  raising  its  rates  and  so 
increasing  its  earnings.  The  reply  to  this  objection  is 
that  a  company  is  not  able  thus  to  manipulate  its  earnings. 
It  is  at  many  points  subject  to  competition,  and  so  is  not, 
commercially  speaking,  free  to  raise  its  rates.  And  an 
increase  of  rates  at  any  point  might  simply  have  the  effect 
of  decreasing  traffic,  so  that  earnings  would  be  but 
slightly  increased,  if  at  all.  Moreover,  it  may  be  that 
the  state  has  prescribed  rates  and  they  are  in  force,  so- 
that  the  company  is  without  legal  power  to  raise  its  rates,. 


94  American  Economic  Association  [420 

and  thus  without  the  means  wherewith  even  to  try  to 
recoup  the  expense  forced  upon  it.  Even  here  the  atti- 
tude of  the  courts  is  just  the  same.  A  railroad  cannot 
claim  exemption  from  police  regulations  because  it  is 
unable  to  make  up  the  expense  through  the  manipulation 
of  its  rates. 

We  conclude,  therefore,  that  since  rate  control  is  an 
exercise  of  the  police  power  and  not  of  the  eminent 
domain,  it  should  not  be  subjected  to  the  law  of  eminent 
domain ;  that,  accordingly  the  test  of  its  validity  should 
not  be,  as  is  now  held  by  the  courts,  its  effect  on  the  in- 
come of  the  company. 

Does  this  mean  that  the  legislative  power  of  rate  con- 
trol is  absolute  and  without  limit  ?  No.  It  simply  means 
that  the  legislature  is  subject  to  the  same  limitations  that 
it  is  in  exercising  other  forms  of  the  police  power.  In 
other  words,  the  validity  of  rate  control  is  to  be  deter- 
mined just  as  the  validity  of  other  police  regulations  is 
determined.  The  same  test  that  is  applied  to  them 
should  be  applied  to  it.  The  question  upon  which  the 
validity  of  a  cattle-guard,  or  automatic  coupler,  or  drink- 
ing water  law  hangs, — or,  for  that  matter,  a  factory  act, 
or  sanitary  legislation,  or  an  inspection  law — is  whether 
a  sufficient  public  interest  demands  the  law.  Upon  that 
same  question  should  the  validity  of  rate  regulation  de- 
pend. It  should  be  a  question  of  public  welfare.  And 
therefore  just  as  a  court  sometimes  sets  aside  a  police 
law  because  its  enactment  is  not  justified  by  the  public 
advantage  to  be  secured  through  its  operation,  so  rates 
made  by  public  authority  might  be  set  aside  on  the  same 
grounds.  But  this  is  vastly  different  from  saying  that 
their  effect  on  earnings  should  be  the  conclusive  test  in 
determining  their  validity.^ 

*0f  course  it  is  perfectly  conceivable  that  the  eflfect  of  rates  on 
earnings  might  be  one  of  the  points  considered  by  a  court.  It  might 
be  made  a  question  whether  the  public  interest  demanded  certain 
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If  the  view  of  the  matter  here  suggested  were  to  com- 
mand acceptance,  judicial  review  would  be  transformed. 
Instead  of  being  what  it  nov/  is,  it  would  become  a 
judicial  investigation  designed  to  apply  to  rate  control 
the  same  test  \\hich  is  judicially  applied  to  other  police 
regulations.  And  beyond  a  doubt  this  would  result  in 
giving  to  legislatures  and  commissions  much  greater  free- 
dom of  action  in  rate  matters  than  they  enjoy  under  the 
present  doctrine.  The  full  measure  of  their  proper 
authority,  of  which  they  have  been  largely  deprived  by 
the  courts,  would  be  restored  to  them.  And  that  it  is 
their  proper  authority  is  made  more  evident  by  the  fol- 
lowing consideration.  A  state  may,  of  course,  and  fre- 
quently does  employ  the  police  power  to  control  private 
persons  in  matters  of  private  concern.  In  such  cases, 
as  has  been  said,  the  regulation  stands  or  falls  according 
to  whether  the  public  interest,  welfare,  safety,  health, 
morals,  comfort,  or,  sometimes,  even  convenience,  de- 
mand it.  If  that  is  the  only  limitation  placed  upon  the 
legislature  in  its  control  of  private  persons  in  their  man- 
agement of  private  matters,  surely  no  more  stringent 
limitation  should  be  placed  on  it  in  its  regulation  of  the 
management  of  public  business  by  quasi-public  corpora- 
tion. Indeed  there  is  evidently  much  ground  on  which 
to  contend  that  legislative  authority  should  be  even  more 
extensive  over  public  than  over  private  business.  It 
would  certainly  seem  that  the  government  should  have 
more  control  over  property  devoted  to  public  use  than 
over  property  retained  for  purely  private  use.  It  is  not 
an  immoderate  suggestion,  therefore,  that  the  authority 

rates,  if  they  reduced  income  so  much  that  bare  operating  expenses 
could  not  be  paid,  for  in  that  case  the  road  might  have  to  suspend 
operation.  But  even  if  the  effect  of  rates  were  so  considered,  the 
limitation  on  legislative  action  would  be  decidedly  different  from 
what  it  is  at  the  present  time. 
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in  the  first  case  should  be  barely  equal  with  that  in  the 
second. 

That  a  broader  governmental  power  over  rates  would 
render  more  precarious  the  earnings  from  railroad  prop- 
erties is  evident,  but  that,  of  course,  is  simply  one  of  the 
hazards  which  one  must  contemplate  in  going  beyond  the 
boundaries  of  private  enterprise,  into  the  uncertain  field 
of  public  activities.  A  forcible  judicial  expression  of 
this  idea  may  be  found  in  the  words  of  Mr.  Justice 
Brewer,  uttered  obiter,  in  Cotting  v.  Kansas  City  Stock 
Yards  Company.^  In  entering  a  public  business,  said  he, 
a  person  "  expresses  his  willingness  to  do  the  work  of  the 
state,  aware  that  the  state  in  the  discharge  of  its  public 
duties  is  not  guided  solely  by  a  question  of  profit.  It  may 
rightfully  determine  that  the  particular  service  is  of  such 
importance  to  the  public  that  it  may  be  conducted  at  a 
pecuniary  loss,  having  in  view  a  larger  general  interest. 
At  any  rate,  it  does  not  perform  its  services  with  the 
single  idea  of  profit.  Its  thought  is  the  general  public 
welfare.  ...  Is  there  not  force  in  the  suggestion  that 
as  the  state  may  do  the  work  without  profit,  if  he  volun- 
tarily undertakes  to  act  for  the  state  he  must  submit  to 
a  like  determination  as  to  the  paramount  interests  of  the 
public?" 

In  this  connection  it  is  instructive  to  notice  that  in 
other  ways  persons  embarking  in  a  public  business  must 
assume  the  risk  of  losing  much  or  even  all  of  their  in- 
vestments. Such  dangers  exist, — have  been  permitted 
by  the  courts  to  exist  even  since  the  adoption  of  the  Four- 
teenth Amendment.  Thus,  it  has  been  held  that  a  state 
may  grant  a  franchise  to  one  railroad  to  parallel  an  al- 
ready existing  road.  The  value  of  the  older  property 
may  be  impaired  by  competition  with  the  new  road,  yet 

'  183  U.  S.  93- 
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it  is  held  that  the  owners  have  no  vested  rights  which 
can  prevent  its  construction  and  operation.  So  also  the 
value  of  a  turnpike  may  be  practically  annihilated  by  the 
state  through  a  franchise  permitting  a  parallel  railroad. 
Yet  it  has  been  held  that  the  Fourteenth  Amendment 
does  not  command  just  compensation  in  any  sense  which 
would  require  the  state  to  compensate  the  turnpike  com- 
pany for  the  property  so  taken. ^  When  the  public  wel- 
fare demands  more  efficient  means  of  transportation,  the 
owners  of  existing  roads  must  expect  to  suffer;  and  the 
courts,  aside  from  declining  to  relieve  them,  have  not  even 
claimed  that  any  one  but  the  legislature  should  be  the 
final  judge  of  the  public  necessity  of  the  new  improve- 
ment. A  power  such  as  this  is  one  which  properly  be- 
longs to  the  state  to  enable  it  to  deal  with  property 
devoted  to  a  public  use  in  a  manner  conducive  to  the 
welfare  of  the  community,  and  one  of  which  the  state  has 
been  deprived,  so  far  as  rate  regulation  is  concerned  by 
the  doctrine  of  judicial  review. 

We  thus  conclude  the  discussion  of  our  first  reason 
why  the  doctrine  of  judicial  review  has  seriously  impaired 
the  legislative  power  to  reduce  rates.  It  has  fixed  a 
limit  beyond  which  reduction  cannot  be  carried,  and  that 
limit  is  an  improper  one.  By  basing  rate  regulation  on 
eminent  domain  rather  than  on  the  police  power,  it  has 
prevented  the  legislatures  and  commissions  from  exer- 
cising the  authority  that  is  their  right,  and  has  thus  sub- 
jected them  to  a  serious  restraint. 

II.  But  this  is  not  the  only  reason  why  the  judicial  doc- 
trine has  impaired  the  power  of  the  state  to  reduce  rates. 
The  present  judicial  limit  on  legislative  action  is,  as  we 
have  seen,  the  point  of  "reasonable  income."  But  while  the 


'  For    further    illustrations    see    Cooley's    Principles    of    Constitu- 
tional Law,  3rd  ed.,  p.  370. 
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Court  has  repeatedly  declared  that  this  is  the  proper 
limit,  it  has,  nevertheless,  adopted  principles  and  methods 
in  the  trial  of  rate  cases  which  do  not  permit  a  state  to 
fix  rates  so  as  to  reduce  income  even  to  the  point  of  rea- 
sonableness. In  other  words,  the  Court  employs  prin- 
ciples and  methods  which  unduly  favor  the  railroad  and 
unduly  restrict  the  state;  and  thus  the  legislature  cannot 
exercise  even  the  limited  authority  which  the  Court  has 
in  general  terms  allowed  it.  Rates  may  be  made  which 
will  not  actually  reduce  the  income  below  the  point  of 
reasonableness,  yet  the  Court  may  hold  that  they  will — 
so  erroneous  is  the  way  in  which  it  determines  that  point. 
In  the  further  elucidation  of  this  contention,  let  us  con- 
sider the  methods  by  which  the  Court  determines  the 
effect  of  rates  on  earnings.  We  shall  see  that  those 
methods  inevitably  make  that  effect  appear  more  favor- 
able to  the  railroads  than  is  really  the  case. 

As  we  have  already  seen,"  the  Court  begins  with  the 
rule  that  the  effect  of  rates  upon  earnings  shall  be  deter- 
mined on  the  basis  of  pas\  business.  That  is,  the  judicial 
estimate  of  earning  capacity  of  the  road  under  the  new 
rates  is  arrived  at  on  the  assumption  that  the  rates  will 
neither  increase  nor  decrease  the  traffic,  but  that  the 
traffic  will  remain  the  same  that  it  was  for  a  period  of 
time  prior  to  the  establishment  of  the  rates. 

Extraordinary  as  this  assumption  is,  it  is  one  which, 
as  we  have  seen  from  our  review  of  the  cases,  the  courts 
have  repeatedly  recognized  as  legitimate.  It  need  hardly 
be  said  that  in  this  matter  the  courts  have  failed  to  take 
into  consideration  one  of  the  most  fundamental  char- 
acteristics of  the  railroad  business.  For  it  is  a  matter  of 
general  knowledge  that,  usually,  a  reduction  in  rates 
results  in  an  increase  of  business.  At  this  stage  of  the 
railroad  controversy  no  argument  is  needed  to  prove  this 

'  Supra,  p.  58. 
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contention,  nothing  be3'oncl  a  mere  appeal  to  those  gen- 
eral facts  of  which  all  are  cognizant.  Curiously  enough 
it  was  even  admitted,  with  innocent  frankness,  by  Mr 
Carter,  of  counsel  for  the  railroads  in  Smyth  v.  i\mes. 
In  arguing  that  there  are  sufficient  protections  against 
the  danger  of  extortion,  he  said,  "  Moderate  charges 
yield  more  profit  by  the  greatly  increased  business  they 
draw.  A  sound  policy  perfectly  well  known  to  railroad 
managers,  advises  them  that  it  is  better  to  tempt  and 
draw  out  a  large  traffic  by  low  prices  than  to  try  to  make 
a  large  profit  on  a  small  business."^ 

In  spite  of  this  universally  accepted  fact,  however,  the 
courts  have  definitely  settled  that  the  effect  of  lower  rates 
may  properly,  for  judicial  purposes,  be  determined  on  the 
assumption  that  increase  of  business  will  not  result  from 
the  decrease  in  rates.  It  must,  of  course,  be  admitted 
that  compensating  circumstances  may  occasionally  pre- 
vent an  increase  in  traffic,  but  such  an  occurrence  is  out 
of  the  ordinary.  The  rule  remains  that  a  reduction  in 
rates,  other  conditions  remaining  the  same,  always  tends 
to  augment  the  volume  of  business.  For  the  courts,  then, 
to  proceed  upon  the  assumption  which  it  does,  is  to  unduly 
favor  the  railroads.  It  enables  them  to  make  a  stronger 
case  than  they  could  were  the  correct  assumption  to  be 
made.  Upon  this  principle  the  judicial  view  must  always 
be  that  rates  will  more  seriously  affect  the  earnings  of 
the  companies  than  would  be  true  in  nineteen  cases  out 
of  twenty.  As  a  matter  of  fact,  to  put  the  rates  in  oper- 
ation might  not  reduce  either  gross  or  net  earnings  at  all. 
or  might  reduce  them  but  slightly.  Yet,  in  contemplation 
of  the  courts,  earnings  would  be  diminished  exactly  in 
proportion  to  the  reduction  in  the  rates. 

Of  course  it  may  be  urged  that  this  is  the  only  definite 
test  which  the  courts  can  apply;  that  to  attempt  to  esti- 

'  169  U.  S.  506. 
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rriate  the  probable  increase  in  traffic  resulting  from  a 
decrease  in  rates  would  involve  the  courts  in  speculations 
in  which  they  could  never  have  the  guidance  of  reliable 
principles.^  Let  this  be  granted  as  true;  let  it  be  con- 
ceded that  the  courts  can  find  no  other  test.  Neverthe- 
less that  fact  does  not  make  the  test  a  good  one,  nor  one 
adequate  to  the  needs  of  rate  cases,  nor  does  it  affect  the 
fact  that  the  test  gives  to  the  railroads  an  undue  advan- 
tage as  against  the  public. 

No  more  favorable  is  the  view  which  must  be  taken  of 
the  next  step  in  the  procedure  of  the  Court.  After  de- 
claring that  the  effect  of  rates  upon  earnings  must  be 
decided  on  the  basis  of  past  business,  the  Court  goes  on 
to  hold  that  that  effect  must  further  be  determined  by 
applying  to  past  earnings  the  percentage  of  reduction  in 
the  rates. ^° 

If  the  effect  of  the  new  rates  upon  earnings  were  to  be 
determined  at  all  on  the  basis  of  past  business,  it  would 
seem  that  the  correct  method  of  arriving  at  the  result 
would  be  to  apply  freight  rates  to  past  tonnage,  and  pas- 
senger rates  to  past  passenger  traffic.  This  would  give 
the  maximum  earnings  which  could  be  secured  by  the 
railroad  under  the  new  rates,  on  the  condition,  assumed 
by  the  courts,  that  traffic  would  continue  unchanged. 
Instead  of  this  method,  however,  the  courts  determine  the 
percentage  of  reduction  made  by  the  new  rates  in  the 
rates  in  force,  and  then  assume  that  future  earnings  will 
equal  past  earnings  reduced  in  the  same  proportion.     For 

* "  It  is  said  that  it  cannot  be  determined  in  advance  what  the 
effect  of  the  reduction  of  rates  will  be.  Often  times  it  increases 
business,  and  who  can  say  that  it  will  not  in  the  present  case  so 
increase  the  volume  of  business  as  to  make  it  remunerative,  even 
more  than  at  present?  But  speculations  as  to  the  future  are  not 
guides  for  judicial  actions;  courts  determine  rights  upon  existing 
facts." — Mr.  Justice  Brewer  in  Chicago,  etc.  Ry.  Co.  v.  Dey,  35  Fed. 
Rep.  881. 

"Supra,  p.  58. 
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example:  Suppose  that  past  earnings  were  $1,000,000, 
and  that  the  new  rates  are  80  per  cent,  of  the  old  rates. 
It  is  assumed  by  the  courts  that  earning  capacity  under 
the  new  rates  will  be  $800,000. 

Now,  here,  again,  is  an  assumption  which  gives  the 
railroads  a  distinct  advantage  in  suits  involving  rates. 
For  the  basis  of  the  whole  process  is  the  reduction  made 
by  the  new  rates  in  the  old  schedules.  Yet  the  old 
schedules,  of  course,  contain  only  the  nominal  rates  estab- 
lished by  the  railroad.  As  a  matter  of  fact,  in  very  many 
cases,  the  actual  rates  charged  are  lower  than  those  named 
in  the  schedules.  Discriminations,  rebates,  drawbacks, 
preferential  advantages,  all  awarded,  usually,  under  the 
veil  of  secrecy,  are  not  yet,  unfortunately,  things  of  the 
past.  The  past  earnings  of  the  company,  therefore,  have 
been  derived,  not  by  charging  the  rates  fixed  in  the  sched- 
ules, but  by  charging  rates  which  average  considerably 
less  than  those  scheduled.  When  the  courts,  then,  com- 
pare the  new  rates  with  the  old  nominal  ones,  they  dis- 
cover a  percentage  of  reduction  greater  than  the  percent- 
age of  reduction  made  by  the  new  rates  in  the  old  actual 
ones.  The  assumption,  therefore,  that  the  earning 
capacity  of  the  road  will  be  reduced  in  proportion  to  the 
greater  percentage,  is  clearly  wrong.  It  makes  the  com- 
pany's criminal  practices  a  source  of  advantage  to  it,  and 
of  disadvantage  to  the  public,  in  the  trial  of  rate  cases. 

For  example,  let  us  make  the  same  assumption,  made 
above,  that  past  earnings  were  $1,000,000,  and  that  the 
new  rates  are  80  per  cent,  of  the  old  nominal  rates.  In 
such  a  case  the  courts  hold  that  the  maximum  earning 
capacity  of  the  road  under  the  new  rates  will  be  $800,000. 

Suppose  that  the  nominal  rate  per  mile  was  v$.oi ;  the 
new  rate  is,  then,  $.008.  Now,  it  is  evident,  from  the 
merest  knowledge  of  railroad  practices,  that  the  earnings 
of  $1,000,000  were  not  secured  by  charging  an  average 
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of  $.01  for  each  of  1,000,000  ton  miles.  As  a  matter  of 
fact,  the  actual  average  rate  charged  was  less  than  $.01. 
It  might  have  been  $.009,  or  $.008,  or  $.007,  or  even  less. 
But  in  order  to  deal  generously  with  the  railroad,  let  us 
assume  for  the  moment  that  it  was  as  high  as  $.009. 
Then,  the  earnings  of  $1,000,000  were  secured  by  charg- 
ing $.009  for  each  of  111,111,111  ton  miles.  The  actual 
traffic,  therefore,  being  111,111,111  ton  miles,  to  put  in 
force  a  rate  of  $.008  would  give  an  earning  capacity  of 
$888,888.88.  This  indeed,  is  less  than  the  former  earn- 
ings, but,  on  the  other  hand,  it  is  over  $88,000  greater 
than  the  earning  capacity  which  the  Court  assumes  the 
railroad  would  possess  under  an  $.008  rate. 

Now  let  us  alter  our  last  assumption,  and  suppose  that 
the  actual  average  rate  which  earned  the  receipts  of 
$1,000,000,  was  low,  say  $.007.  Then  the  $1,000,000 
were  earned  by  charging  $.007  for  each  of  142,857,142 
ton  miles.  But  to  apply  to  that  tonnage  a  rate  of  $.008 
would  give  an  earning  capacity  of  $1,142,857.  This  is 
greater  by  $142,857  than  the  old  earnings,  and  is 
$342,857  greater  than  the  earning  capacity  reached  by 
the  processes  of  the  Court. 

Thus  it  appears  that  the  earning  capacity  determined 
by  the  courts  is  always  less  than  that  which  the  railroad 
will  actually  possess  under  the  new  rates.  Furthermore, 
it  appears  that  the  earning  capacity  of  the  road  under  the 
new  rates,  if  it  will  abstain  from  discrimination,  may 
even  exceed  the  actual  amount  of  earnings  received  under 
the  old  rates. 

This  practice  of  the  courts,  then,  is  always  unfair  to 
the  new  rates,  since  it  makes  out  their  effect  upon  earning 
capacity  be  to  more  disastrous  than  it  will  be,  except  in 
the  purely  hypothetical  case  of  a  road  which  has  not 
deviated  from  its  nominal  rates.  As  an  item  in  a  test  of 
reasonableness,  it  is,  therefore,  clearly  inadequate,  and 
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unduly  favorable  to  the  railroads.  Under  this  practice, 
the  more  flagrant  a  company's  violations  are  of  the  laws 
against  discriminations,  the  more  complete  is  its  immunity 
from  public  regulation  of  its  rates.  In  any  event,  a  rail- 
road is  able  to  make  out  before  the  Court  a  stronger  case 
than  it  has  in  fact. 

True,  in  the  Reagan  cases,  it  was  laid  down  that  a 
railroad's  right  to  profitable  compensation  is  limited. 
inter  alia,  when  it  has  indulged  in  "  unjust  discrimina- 
tions resulting  in  general  loss."^^  Accordingly  the  way 
is  opened  for  the  state  to  attempt  to  prove  the  unjust  dis- 
criminations of  which  the  road  has  been  guilty.  But 
satisfactory  evidence  upon  such  matters  is,  of  course, 
almost  impossible  to  get;  and  even  were  it  secured,  it  is 
not  certain  to  what  extent  and  in  what  way  the  courts 
would  make  use  of  it.  So  far  as  the  question  of  the 
effect  of  rates  upon  earning  capacity  is  concerned,  no  fair 
or  correct  result  can  be  secured  by  the  method  now  em- 
ployed by  the  courts.  As  said  above,  if  past  business  is 
to  be  the  basis  of  the  calculation  at  all,  the  correct 
method  would  seem  to  be  the  application  of  the  new  rates 
to  past  tonnage,  or  past  passenger  traffic.  Without  dis- 
cussing this  point  farther,  however,  it  is  sufficient  for  our 
present  purposes  to  note  that  the  method  now  employed 
by  the  Court  may  often  result  in  the  suspension  of  rates 
which,  while  looking  toward  the  public  welfare,  are  not 
really  calculated  to  impair  the  earning  capacity  of  the 
railroads,  to  say  nothing  of  reducing  it  to  the  point  of 
"  reasonable  returns." 

III.  Beyond  this,  however,  it  may  be  urged  that  the 
judicial  conception  of  "  reasonable  income  "  is  not  ade- 
quate. At  least  it  may  fairly  be  said  that  the  principles 
which  the  Court  has  laid  down  as  the  controlling  consid- 
erations in  determining  reasonableness  of  income,  have 

"  Supra,  p.   74. 
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so  far  proven  unduly  favorable  to  the  railroads,  and  have 
not,  as  yet,  given  proper  expression  to  the  interests  of 
the  public.  Let  us  recall  what  these  principles  are. 
Briefly  stated,  the  Court  has  held  ^^  that  a  railroad's 
earnings  must  be  sufficient,  in  general,  to  pay  all  expenses, 
including  interest  on  bonds,  and  yield  a  reasonable  divi- 
dend upon  stock,  but  that  the  reasonableness  of  the  divi- 
dend, and,  indeed,  a  railroad's  right  to  any  dividend  at 
all,  is  dependent  upon  a  large  number  of  considerations. 
These  considerations,  we  have  also  seen,  may  be  grouped 
into  four  classes — one  pertaining  to  the  base  upon  which 
the  rate  of  profit  shall  be  reckoned,  the  second  to  the 
management  of  the  road,  another  to  the  rights  of  the 
public,  and  the  fourth  to  the  industrial  condition  of  the 
community. ^^  The  enunciation  of  these  limitations  upon 
a  railroad's  right  to  compensation  is  a  most  interesting 
feature  of  rate  cases.  At  first  blush  it  might  seem  that 
they  are  admirably  calculated  to  aid  in  restoring  the 
proper  balance  between  the  public  and  private  interests. 
Yet  it  cannot  escape  observation  that  almost  all  of  them 
are  simply  obiter  dicta,  and  investigation  shows  that  the 
Court  has  often  forgotten  them,  either  in  determining 
procedure  or  in  deciding  special  cases. 

A  few  instances  of  this  kind  will  serve  both  to  explain 
and  to  enforce  the  point.  In  the  Reagan  cases  is  laid 
down  the  doctrine  that  the  failure  of  rates  to  yield  profit- 
able compensation  is  not  conclusive  of  reasonableness 
when,  iyiter  alia,  the  railroad  has  indulged  in  unjust  dis- 
criminations resulting  in  general  loss.  And  yet,  as  has 
just  been  seen,  the  Court  has  employed  a  method  of  de- 
termining the  effect  of  new  rates,  which  enables  a  rail- 
road to  take  refuge  under  the  very  shelter  of  its  own 
discriminations,  and  from  that  safe  retreat,  protected  by 

"  Supra,  p.  70. 
"  Supra,  p.  72. 
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the  strong  bulwark  of  the  law,  to  defy  legislatures  and 
commissions.  Again,  the  Reagan  cases  also  recognized 
a  limitation  when  a  road  was  unwisely  built,  in  districts 
where  there  is  not  sufficient  business  to  sustain  a  road. 
Yet  such  was  the  case  with  almost  all,  if  not  all,  of  the 
roads  involved  in  those  very  cases.  The  International  and 
Great  Northern  had  never  been  able  to  pay  the  interest 
on  its  bonds,  and  had  been  in  a  receiver's  hands  for  three 
years.     Of  two  other  roads  the  Court  speaks  as  follows : 

"  The  St.  Louis  Southwestern  Railway  Company  is 
called  by  counsel  for  defendants,  in  their  brief,  '  a  reor- 
ganized bankrupt  concern.'  It  would  seem  to  be  a  railroad 
which  zvas  unzvisely  built,  and  one  zvhose  operating  ex- 
penses have  always  exceeded  its  earnings.  Counsel  say 
that  '  it  is  familiarly  known  as  a  "  teazer,"  and,  if  it  ever 
passes  beyond  this  interesting  but  unprofitable  stage,  even 
its  friends  will  be  surprised.'  We  are  not  advised  and  we 
can  hardly  be  expected  to  take  judicial  notice  of  what  is 
meant  by  the  term  "  teazer,"  but  it  is  clearly  disclosed  by 
the  record  that  this  was  an  unprofitable  road.  .  .  .  The 
Tyler  Southwestern  Railway  Company  has  a  short  road 
of  ninety  miles,  and  also  appears  to  be  a  '  reorganized 
bankrupt  concern,'  and  one  whose  road  has  been  operated 
with  constant  loss."  ^'^ 

Here  are  cases  which  clearly,  by  the  admission  of  the 
Court,  come  under  the  general  limitation  expressed  in 
the  body  of  the  opinion.  Yet  the  limitation  was  entirely 
ignored.  After  making  the  statement  quoted  above,  the 
Court  continued,  "  it  will  not  do  to  hold  that,  because 
the  roads  have  been  operating  in  the  past  at  a  loss  to  the 
owners,  it  is  just  and  reasonable  to  so  reduce  the  rates  as 
to  increase  the  amount  of  that  loss."  Here,  then,  one 
who  has  read,  a  few  pages  back  in  the  opinion,  the  gen- 
eral rule  laid  down  by  the  Court,  finds  the  hopes  aroused 
by  it  most  rudely  dashed. 

Further  evidence  may  be  found  of  the  Court's  tendency 

'*  154  U.  S.  403. 
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to  ignore  the  limitations  upon  a  railroad's  right  to  profit- 
able rates.  It  is  worth  while  mentioning  that  the  Court 
in  the  Reagan  cases  specifically  denied  two  claims  which 
were  allowed  in  general  terms  in  later  cases.  The  Cov- 
ington case  limits  the  railroad's  right  when  competition 
of  parallel  lines  so  diminishes  business  as  to  make  profit- 
able rates  exorbitant,  and  the  last  Minnesota  case  further 
hmits  that  right  when  the  industrial  condition  of  the 
country  is  such  that  profitable  rates  would  be  exorbitant. 
Yet  in  the  Reagan  cases  the  Attorney-General  showed 
that  there  were  four  lines  in  competition  with  the  Inter- 
national and  Great  Northern,  reducing  its  share  of  the 
traffic;  alleged  that  there  had  recently  been  a  commercial 
depression ;  and  offered  evidence  to  show  that  the  price  of 
products  was  so  low  that  rates  would  have  to  be  lower 
than  those  charged  by  the  railroads  in  order  to  permit  the 
farmers  to  market  their  produce  with  any  profit.  All 
this  was  not  gladly  received  by  the  Court,  as  tending  to 
support  the  rates  which  are  "  presumed  to  be  reasonable." 
On  the  other  hand  it  was  summarily  dismissed,  and  given 
no  weight  whatever  in  the  case.  We  are  accordingly 
left  in  grave  doubt  as  to  whether  the  court  meant  much  if 
anything  by  its  later  dicta  in  the  Covington  and  the  last 
Minnesota  cases.  At  any  rate,  it  is  evident  that  the  play 
of  the  Court's  sympathy  for  individual  as  opposed  to  pub- 
lic rights,  operates  to  seriously  limit  the  limitations,  as  it 
were,  which  it  has  recognized  upon  the  rights  of  the  rail- 
roads. The  view  of  the  railroad  industry  which  has  been 
taken  by  the  Court  since  the  Granger  cases  requires  the 
limitations  to  be  stated ;  but  the  predilections  of  the  judges 
create  a  tendency  to  disregard  them.  As  statesmen,  or 
publicists,  the  judges  might  recognize  the  full  force  and 
importance  of  those  limitations ;  but  as  lawyers  or  judges, 
they  almost  inevitably  forget  them. 

It  is  true  that  as  yet  the  Court  has  not  been  put  to  a 
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severe  test,  and  consequently  it  is  not  clear  to  just  what 
extent  it  will  go.  For,  up  to  the  present  time,  counsel 
for  the  states  have  shown  comparatively  slight  disposi- 
tion to  urge  upon  the  Court  the  limitations  it  has  recog- 
nized, or  to  introduce  evidence  in  such  matters.  The 
Court  by  its  repeated  declaration  and  affirmation  of  its 
dicta,  has  offered  an  opportunity  the  significance  of  which 
has  apparently  not  been  fully  appreciated  by  the  repre- 
sentatives of  the  public.  But  the  treatment  which  those 
dicta  have  received  in  the  cases  where  they  have  been 
urged,  as  we  have  just  seen,  forbids  any  very  sanguine 
hope  that  they  hold  much  promise  of  better  things  for 
public  control. 

But  it  is  not  only  because  the  Court  tends  to  ignore  in 
special  cases  the  rules  it  has  laid  down  in  general  terms, 
that  they  are  not  available  for  the  cause  of  the  public  wel- 
fare. A  further  reason  is  that  many  of  the  limitations 
upon  the  rights  of  the  railroads  are  so  vague  in  character, 
and  involve  considerations  so  difficult  to  establish,  that 
the  public  can  derive  little  advantage  from  them.  One 
illustration  of  this  fact  is  to  be  found  in  the  limitation 
which  is  recognized  to  exist  when  the  management  of  the 
road  has  not  been  prudent  and  honest.  But  how  difficult 
must  it  always  be  for  state  officers  to  secure  satisfactory 
evidence  upon  such  a  point !  The  secrecy  which  enshrouds 
many  railroad  operations,  and  the  possibility  of  manipu- 
lating accounts  makes  difficult  even  the  discovery  of  im- 
prudence and  dishonesty,  to  say  nothing  of  securing 
evidence  which  will  be  satisfactory  at  law. 

Again,  the  courts  have,  in  general  terms,  given  recog- 
nition to  the  rights  of  the  public.  In  the  Gill  case  the 
Court  was  hesitant  to  declare  rates  unreasonable  when, 
among  other  things,  the  claims  of  the  railroad  were 
admitted  in  the  demurrer  of  a  party  who  in  no  ade- 
quate   sense    represented    the    public.      In    the    Reagan 
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cases  it  was  said  that  the  right  of  the  road  to  compensa- 
tion is  Hmited,  among  other  things,  by  "matters  affecting 
the  rights  of  the  community  in  which  the  road  is  built. "^^ 
And  in  the  Covington  and  Smyth  cases,  it  was  stated 
that  the  rights  of  the  pubhc  are  not  to  be  ignored,  that 
rates  must  not  be  more  than  the  services  are  worth  to  the 
pubHc,  that,  in  short,  rates  must  be  just  to  the  pubhc  as 
weh  as  to  the  railroad. ^^  But  what  are  the  "rights  of 
the  community,"  or  the  "  rights  of  the  public,"  and  how 
are  they  to  be  established?  How  is  it  to  be  determined 
what  a  railroad's  services  are  worth  to  the  public?  How, 
indeed,  is  it  to  be  discovered  what  rate  is  just  to  the  pub- 
lic as  well  as  to  the  railroad?  And,  when  the  interests 
of  the  public  and  of  the  railroad  clash,  which  is  to  prevail? 
It  need  hardly  be  stated,  in  view  of  the  preceding  discus- 
sion, what  the  coloring  is  which  must  necessarily  prevail 
in  the  Court's  answers  to  these  questions.  The  rights  of 
the  public  are  indeed  difficult  to  establish.  Generally 
speaking,  the  public  has  rights,  which  must  not  be  invaded 
by  the  railroads.  But  specifically,  what  rights?  To  be 
exempt  from  the  high  rates  necessary  to  compensate  a 
railroad  for  losses  due  to  its  discriminations,  or  neces- 
sary to  make  profitable  a  road  unwisely  built,  or  neces- 
sary to  sustain  as  many  competing  roads  as  may  chance 
to  divide  the  traffic?  We  have  seen  what  answers  the 
Court  has  given  to  these  questions.  The  vague  "  rights  " 
of  the  public  have  vanished  with  the  appearance  of  a 
practical  test. 

But  there  is  still  another  "  limitation  "  upon  the  right 
of  the  railroad  to  compensation,  namely,  the  industrial 
condition  of  the  community,  which  is  too  vague  and  gen- 
eral to  mean  much  in  practice.  Here  again,  it  may  be 
asked,  how  is  the  industrial  condition  of  the  community 

"  154  U.  S.  402. 
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to  be  established  at  law,  and  just  what  "  industrial  condi- 
tion "  will  justify  a  reduction  of  a  road's  earning  capac- 
ity ?  Is  it  not  inevitable  that  counsel  for  the  state  should 
find  it  difficult  to  secure  satisfactory  evidence  in  such  a 
matter?  The  limitation  is  in  general  terms.  In  specific 
cases  how  much  would  it  amount  to?  Probably  not 
much.  The  only  points  ever  argued  by  the  states,  have, 
as  we  have  already  seen,^"  been  summarily  rejected  by 
the  Court. 

The  fact  unfortunately  seems  to  be  that  the  euphoni- 
ous generalities  in  which  the  Court  has  bound  up  the 
industrial  welfare  of  the  American  commonwealths  are 
more  beautiful  for  contemplation  than  they  are  efficacious 
in  use.  To  discover  the  practical  meaning  which  is  em- 
bodied in  them,  and  to  obtain  recognition  of  it  by  the 
courts,  is  one  of  the  difficult  problems  which  now  con- 
fronts the  commissions,  and  one  in  the  performance  of 
which  the  attitude  of  the  judiciary  up  to  the  present  time 
gives  little  encouragement. 

In  these  three  ways,  then — by  placing  an  improper 
limitation  on  the  legislative  power  to  reduce  earnings 
through  regulation  of  rates,  by  employing  erroneous 
methods  in  determining  the  effect  of  rates  on  earnings, 
and  by  setting  up  inadequate  standards  of  reasonableness 
in  earnings — has  the  Court  practically  destroyed  the 
state's  power  of  rate  reduction.  The  doctrine  of  judicial 
review  is  therefore  of  great  importance  in  the  develop- 
ment of  the  railroad  problem.  But,  more  than  that,  it  is 
of  significance  as  a  notable  triumph  achieved  by  the  prin- 
ciple of  individual  interest  over  that  of  the  public  welfare. 
Under  whatever  constitutional  pressure  the  courts  may 
have  been  in  announcing  the  doctrine,  it  is  felt  that  it  is 
a  movement  against  the  current  of  the  times,  and  that  it 
must  result,  in  part,  in  deepening  the  conviction  already 

"  Supra,  p.  106. 
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growing  in  the  minds  of  men,  that  the  proper  balance  be- 
tween the  pubhc  and  the  private  interests  in  industrial 
action  has  been  much  disturbed,  and  should  be  speedily- 
restored. 


CHAPTER  VI. 
The  Results  of  the  Doctrine. — //. 

The  course  of  our  investigation  as  outlined  at  the  be- 
ginning of  the  last  chapter  now  leads  us  to  consider  the 
effect  of  the  doctrine  of  judicial  review  upon  the  ability 
of  a  commission  to  enforce  its  rates.  The  conclusion 
that  will  be  reached  is,  indeed,  suggested  by  the  discus- 
sion in  the  last  chapter,  but  nevertheless  deserves  separate 
statement  and  elucidation.  It  may  be  said,  therefore, 
that  as  a  consequence  of  the  application  of  the  doctrine  of 
judicial  review  no  little  restraint  is  placed  upon  the  en- 
forcement of  rates  by  public  agencies.  A  ready  mode 
of  escape  has  been  provided  for  the  railroads,  and  one  of 
which  they  have  not  been  slow  to  avail  themselves.  The 
power  of  the  state  to  make  its  rates  effective  has  been 
very  seriously  impaired. 

The  reasons  for  this  fact  are  two  in  number :  first,  that 
rates  made  by  public  authority  may  be  immediately  sus- 
pended by  injunction ;  and  second,  that  the  suspension  of 
rates  for  a  few  roads  may  and  usually  does  permit  the 
escape  of  all  the  other  roads  in  the  state.  These  state- 
ments both  demand  explanation,  but  as  the  second  can  be 
disposed  of  somewhat  briefly,  it  will  be  considered  first. 

The  effect  of  injunction  suits  brought  by  a  few  roads 
in  a  state  extends  far  beyond  the  interests  of  those  roads, 
for  such  suits  are  usually  sufficient  to  settle  the  matter 
for  all  the  other  roads  in  the  state.  If  a  few  companies 
secure  injunctions,  the  others  may  safely  ignore  the  rates. 
There  are  many  reasons  why  this  is  so.  After  losing  a 
number  of  cases  under   its   rates,   the  commission   will 

437  "I 
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hardly  dare  to  attempt  an  enforcement  against  the  re- 
maining roads;  knowing  that,  even  should  it  do  so,  the 
chances  are  that  the  rates  will  also  be  held  unconstitu- 
tional as  to  them.  Moreover  its  inclination  to  bring  suit 
for  enforcement  is  weakened,  not  only  by  the  prospect  of 
defeat,  but  by  the  fact  that  the  final  result  may  be  so  long 
postponed  that  even  should  it  be  favorable,  the  commis- 
sion will  perhaps  no  longer  care  to  enforce  the  rates,  be- 
cause of  changed  conditions  in  industry.  The  most 
powerful  consideration,  however,  is,  that  public  policy 
would  no  doubt  forbid  that  a  comprehensive  schedule  of 
rates  designed  for  all  or  many  of  the  roads  in  the  state 
should  be  enforced  against  only  a  part  of  them.  And  a 
further  fact  of  no  little  practical  importance  is  that  the 
commission  may  lack  the  financial  means  to  prosecute  so 
many  suits  through  so  many  Courts.^  For  all  these 
reasons  it  is  evident  that  judicial  review  may  permit  many 
roads  to  escape  the  operation  of  a  commission's  rates 
without  even  submitting  their  cases  to  the  courts.  The 
tremendous  significance  of  this  fact  itself  furnishes  the 
emphasis  to  which  the  fact  is  entitled. 

But  while  this  is  clearly  true,  exception  may  perhaps 
be  taken  to  the  first  statement, — that  a  commission's 
power  of  enforcing  rates  is  impaired  by  judicial  review 
because  rates  may  be  immediately  suspended  by  injunc- 
tion. To  this  it  may  be  objected  with  apparent  justice 
that  tlie  courts  will  not  suspend  any  and  every  rate  sub- 
mitted to  them,  but  that  only  such  rates  as,  after  judicial 

^ "  The  trial  of  the  St.  Paul  case  so  completely  occupied  the  time 
of  the  commission  and  their  attorneys,  and  exhausted  the  meagre 
appropriation  for  the  expense  of  litigation  it  has  been  impossible  to 
proceed  with  the  cases  of  other  railroad  companies.  .  .  .  The  funds 
appropriated  for  litigation  expenses,  together  with  about  $1,561.27 
which  had  been  provided  from  private  sources,  had  been  expended 
in  the  trial  of  the  St.  Paul  case."  Report  of  Railroad  Commissioners 
of  South  Dakota  for  1898,  pp.  18,  19. 
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inquiry,  are  found  to  be  unreasonable  will  be  subjected 
to  equitable  restraint.  And  it  may  be  added  with  still 
greater  show  of  justice,  the  unreasonable  rates  ought  to 
be  suspended. 

This  is  a  contention  which  on  its  face  seems  plausible 
enough,  but  which  is  nevertheless  not  sound.  The  dis- 
cussion of  the  last  chapter  in  part  discloses  its  weakness. 
Manifestly  the  force  of  the  contention  must  depend  upon 
the  meaning  given  to  the  word  "  unreasonable."  If  it  is 
true  that  the  judicial  standards  and  tests  of  reasonableness 
are  proper  and  adequate  then  it  follows  that  the  suspen- 
sion of  rates  is  wholly  justifiable.  But  if,  on  the  other 
hand,  those  standards  and  tests  are  erroneous,  then  it 
follows  that  the  suspension  of  rates  may  sometimes  be 
wrong,  and  may  be  an  unjust  restraint  upon  the  power  of 
the  state. 

Now  are  the  judicial  standards  and  tests  of  reasonable- 
ness wholly  commendable?  We  have  tried  to  show  in 
the  preceding  chapter  that  they  are  not.  The  Supreme 
Court  has  read  into  the  Fourteenth  Amendment  a  mean- 
ing which  has  resulted  in  an  improper  limitation  being 
placed  on  the  reduction  of  rates  by  a  state, — in  the  re- 
quirement that  rates  must  always  yield  a  reasonable  in- 
come. But  even  if  it  be  conceded  that  the  limitation  is 
entirely  fair  and  just,  the  fact  still  remains  that  rates 
which  keep  within  the  limit  are  not  always  enforced,  but 
that,  on  the  contrary,  many  of  them  may  be  declared 
invalid  and  may  be  suspended  by  the  courts.  This  fact, 
of  course,  results  from  the  methods  and  principles  laid 
down  by  the  Supreme  Court  for  use  in  rate  cases.  We 
have  seen  that  the  methods  of  the  Court  are  such  that  it 
must  always  determine  that  the  effect  of  rates  on  earn- 
ings will  be  much  more  disastrous  than  will  in  fact  be  the 
case.  Thus  many  rates  may  be  suspended  which  are 
really  calculated  to  yield  all  the  revenue  required  by  the 
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Court.  Such  rates  a  commission  cannot  enforce.  But, 
moreover,  we  have  also  seen  that  the  principles  upon 
which  reasonableness  of  income  is  determined  are  such 
as  unduly  to  favor  the  railroad  and  give  no  adequate 
expression  to  the  public  interest.  Thus,  under  the  doc- 
trine of  judicial  review,  many  other  rates  may  be  sus- 
pended which,  while  not  yielding  all  of  the  earnings 
demanded  by  the  Court,  are  nevertheless  calculated  to 
afiford  what  should  properly  be  regarded  as  a  reasonable 
income  to  the  railroad  companies.  Such  rates,  also,  a 
commission  cannot  enforce. 

But  this  is  not  all.  We  may  go  farther  and  say  that 
not  only  may  inherently  "  reasonable  "  rates  be  suspended 
because  of  the  inadequate  methods  of  the  courts,  but  that 
many  rates  which  conform  perfectly  to  judicial  standards 
may  also  be  suspended.  This  somewhat  startling  state- 
ment is  explained  by  the  familiar  fact  that  the  courts 
regularly  issue  temporary  injunctions  ip  rate  cases  on  a 
merely  prima  facia  showing — that  is,  without  being  con- 
vinced or,  indeed,  without  having  evidence  to  convince 
them,  that  the  rates  ought  to  be  declared  invalid. 

It  is  not  proposed  to  suggest  a  sweeping  condemnation 
of  the  temporary  injunction.  Its  use,  in  general,  is  un- 
doubtedly desirable.  It  serves  to  preserve  intact  the 
rights  of  the  parties  to  a  suit  until  a  complete  investigation 
can  be  made.  All  that  is  contended  here  is  that  there  are 
sufficient  reasons  why  the  use  of  the  temporary  injunction 
in  rate  cases  cannot  be  approved.  At  least  three  such 
reasons  suggest  themselves. 

I.  The  temporary  injunction  is  inappropriate  in  rate 
cases  because  rates  made  by  public  authority  are  acts  of 
legislation.  They  are  statutes,  whether  made  by  the 
legislature  or  by  a  commission  under  a  delegated  legis- 
lative power.  But  it  is  a  fundamental  rule  of  Constitu- 
tional Law  that  all  statutes  are  presumed  to  be  constitu- 
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tional,  and  will  be  so  held  until  the  contrary  is  shown 
beyond  all  reasonable  doubt.  "  To  be  in  doubt  is  to  be 
resolved,  and  the  resolution  must  support  the  law."  ^ 
That  this  rule  applies  to  railroad  rates  there  can  be  no 
doubt,  for  the  fact  has  been  repeatedly  declared  by  the 
Court.  Yet  one  cannot  fail  to  observe  the  inconsistency 
between  this  rule  and  the  use  of  the  temporar)^  injunc- 
tion. In  one  breath  the  Court  declares  that  the  uncon- 
stitutionality of  rates  should  not  be  determined  in  a  prima 
facie  case;  yet  in  the  next  breath  it  decrees  a  writ  of 
injunction,  involving  the  determination  of  their  constitu- 
tionality upon  a  merely  prima  facie  showing.  The  judge 
has  not  a  "  clear  and  strong  conviction  "  of  their  inval- 
idity. On  the  contrary  he  does  not  know  whether  the 
rates  are  constitutional  or  not,  for  a  merely  prima  facie 
showing  has  been  made.  He  is  always  "  in  doubt  " : 
otherwise  he  would  decree  a  perpetual  rather  than  a  tem- 
porary injunction.  But  being  in  doubt,  he  ought  to  be 
resolved  that  the  rates  are  valid ;  and  therefore  he  ought 
to  refuse  to  issue  a  restraining  order  until  the  case  has 
been  fully  tried  and  his  doubt  is  removed.  The  use  of 
the  temporary  injunction,  then,  is  in  direct  conflict  with 
the  fundamental  rule  of  law  which  is  designed  to  guard 
the  deliberate  judgment  of  the  legislature  from  ill-con- 
sidered interference  by  the  judiciary. 

2.  A  second  reason  for  believing  that  the  temporary 
injunction  cannot  properly  be  granted  in  rate  cases  is  to 
be  found  is  the  nature  of  the  interests  involved.  A  rate 
case  in  a  controversy  between  the  public  and  a  corpora- 
tion chartered  for  a  public  purpose.  It  is  true  that  in 
such  a  case  the  railroad  may  be  threatened  with  injury 
for  which  there  is  no  adequate  remedy  at  law — a  situa- 
tion which  ordinarily  furnishes  ground  for  equitable 
interference.     But  with  this  fact  should  also  be  weighed 

^Cooley:  Const.  Law,  3rd  Ed.,  p.  172. 
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the  important  consideration  that  the  railroad  is  a  quasi 
pubhc  concern,  and  that  because  of  that  fact  it  owes  to 
the  pubHc  certain  duties  which  the  pubhc  is  entitled  to 
exact  of  it.  The  case  is  different  from  most  of  the  in- 
stances in  which  injunctions  are  sought,  the  significant 
characteristic  being  the  public  nature  of  the  obligation 
owed  by  the  railroad.  Is  not  this  a  characteristic  which 
should  control  a  court  in  the  exercise  of  its  equity  juris- 
diction ?  Even  admitting  that  the  granting  of  a  perpetual 
injunction  after  full  hearing  is  a  proper  method  of  pro- 
cedure, it  is  hard  to  agree  that  public  control  of  a  quasi 
public  corporation  should  be  thwarted  by  a  writ  issued 
upon  only  probable  cause.  Is  the  public  interest  in 
railroads  so  slight  that  it  should  be  defeated  by  a  merely 
prima  facie  showing?  Or,  to  put  the  converse,  is  the 
private  interest  of  the  railroad  company  so  great  that  a 
merely  probable  case  is  sufficient  to  exempt  it  from  pub- 
lic control? 

3.  A  third  reason  for  condemning  the  use  of  temporary 
injunctions  in  rate  cases  is  the  fact  that  when  the  courts 
have  once  recognized  that  the  company  is  entitled  to 
relief  from  the  rates  until  a  final  hearing  has  been  had, 
the  "  temporary  "  suspension  of  rates  becomes  for  all 
practical  purposes  permanent.  For  after  the  suit  has 
been  disposed  of  in  the  trial  court,  at  least  one  court  of 
appeal  remains,  and  in  that  the  temporary  injunction  may 
be  continued.  An  apt  illustration  of  the  abiding  nature 
of  the  temporary  may  be  found  in  the  case  of  Chicago, 
Milwaukee,  and  St.  Paul  Ry.  Co.  v.  Tompkins,^  the  his- 
tory of  which  is  as  follows : 

On  August  26,  1897,  the  South  Dakota  Railroad  Com- 
mission promulgated  a  schedule  of  rates  to  take  effect  on 
September  15,  1897.  The  day  after  the  announcement 
of  the  rates  several  companies  brought  suit  in  the  United 

» 176  U.  S.  167. 
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States  Circuit  Court,  and  secured  an  order,  returnable 
on  September  6,  to  show  cause  why  a  temporary  injunc- 
tion should  not  be  granted.  The  Commission  appeared 
and  resisted  the  application,  but  the  injunction  was  never- 
theless granted.  On  July  7,  1898,  the  court  decided  the 
case  in  favor  of  the  Commission  and  refused  to  issue  a 
perpetual  injunction.  But  the  St.  Paul  road  promptly 
perfected  an  appeal  to  the  Supreme  Court,  zvhich  immedi- 
ately ordered  the  temporary  injunction  continued  pending 
the  final  decision  of  the  case.  In  other  words,  the  orig- 
inal presumption  that  the  rates  were  valid,  supported,  as 
it  was,  by  the  decision  of  the  circuit  court  affirming  their 
validity,  was  not  enough  to  save  them  from  "  temporary" 
suspension  by  the  Supreme  Court.  About  two  years 
later  the  latter  court  remanded  the  case  with  instructions 
— the  rates  being  still  "  temporarily  "  suspended, — and  at 
last  in  August,  1901,  the  trial  court  rendered  the  final 
decree.^  Thus  had  the  rates  been  "  temporarily  "  sus- 
pended for  almost  four  years. 

The  lesson  of  this  case  need  hardly  be  suggested.  The 
theory  that  a  prima  facie  showing  is  sufficient  to  warrant 
a  temporary  injunction,  coupled  with  the  theory  that  a 
railroad  company  may  make  such  showing  even  against 
the  decision  of  a  trial  court  as  well  as  the  inherent  pre- 
sumption that  rates  are  valid,  practically  annihilates  all 
possibility  of  rate  enforcement.  For  a  rate  to  be  sus- 
pended for  four  years — it  matters  not  that  the  suspension 
is  "temporary" — is  to  destroy  practically  all  possibility  of 
its  usefulness.  In  these  days  of  changing  industrial  con- 
ditions it  is  seldom  true  that  rates  made  to  suit  the  needs 
of  the  times  four  years  ago  are  applicable  to  conditions 
of  to-day. 

But  this  is  not  all  that  may  be  said  as  to  the  power  of  a 

*C.  M.  and  St.  P.  Ry.  Co.  v.  Smith,  no  Fed.  Rep.  473.  The  final 
decision  was  in  favor  of  the  railroad.     See  Supra,  p.  112,  footnote. 
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commission  to  enforce  its  rates.  Not  only  may  the  rail- 
roads secure  the  suspension,  "  temporary,"  if  not  per- 
manent, of  practically  every  rate  at  all  inimical  to  their 
interests:^ — under  the  practice  of  judicial  review  they 
are  much  encouraged  and  strongly  tempted  to  contest 
such  rates  in  court.  The  reason  for  this  incentive  to 
seek  judicial  shelter  are  numerous,  but  only  a  few  can  be 
mentioned. 

In  the  first  place  it  is  obvious  that  they  are  impelled  to 
litigation  through  a  realization  of  the  fact  that  their 
chances  of  success  are  excellent.  As  we  have  seen,  it  is 
easy  for  a  railroad  to  establish  its  case ;  it  is  difficult  for  a 
state  to  establish  its  case.  For  the  former  has  the  signi- 
ficant advantages  of  a  tribunal  which  is  professionally 
sympathetic  to  it,  of  the  protection  of  a  Constitutional 
provision  which  has  been  interpreted  as  fixing  a  close 
hmit  to  state  action,  and  of  principles  and  methods  used 
in  the  interpretation  and  enforcement  of  that  provision 
which  are  exceedingly  favorable  to  the  corporate  inter- 
ests. And  no  one  knows  so  well  as  the  railroad  counsel, 
how  favorable  those  methods  and  principles  are  to  them. 
Added  to  the  probability  of  ultimate  success,  however,  is 
the  fact  that  "  temporary  "  relief  can  be  secured  in  the 
case  of  practically  any  rates  which  the  companies  would 
care  to  contest,  and  that  this  temporary  relief  may  be 
extended  over  a  considerable  period  of  time.  All  that  a 
company  has  to  do  (practically  speaking)  is  to  keep  a 
case  in  the  courts,  in  order  to  be  legally  exempt  from  the 
rates. 

Another  motive  impelling  a  railroad  to  bring  suit  is  to 
be  found  in  the  fact  that  the  suit  may  operate  to  force  a 
compromise.     Fearing  the  outcome  of  the  action,   and 

°  An  exception  to  this  statement  may,  under  the  MinneapoHs  and 
St.  Louis  Case,  be  found  in  the  instance  of  special  rates  made  for 
isolated  commodities.     As  to  general  schedules  it  holds  true. 
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the  ultimate  failure  of  all  its  work,  a  commission  may  be 
induced  by  a  suit  or  even  the  threat  of  a  suit  to  propose 
or  accept  an  increase  in  its  rates.  But  compromised  rates 
are  never  thoroughly  satisfactory  to  any  one  but  the  rail- 
road :  they  are  satisfactory  to  the  road,  for  otherwise  it 
would  reject  the  compromise  and  carry  the  case  through ; 
but  they  cannot  be  wholly  satisfactory  to  the  rest  of  the 
community,  for,  being  compromised  they  cannot  be 
specially  adapted  to  the  public  needs.  This  evil  is  all  too 
common,  and  seriously  impairs  a  commission's  power  to 
enforce  its  rates. 

Still  another  motive  which  may  inspire  a  road  to  sue 
for  an  injunction,  is  that  one  result  of  a  suit  must  be  to 
tie  the  commission's  hands  so  long  as  the  case  is  in  the 
courts.  Let  a  commission  promulgate  a  schedule  of 
rates, — the  road,  by  simply  taking  a  case  through  the 
courts,  practically  prevents  the  board  from  taking  any 
other  action  as  to  rates  during  the  three  or  four  or  five 
years  in  which  the  case  is  dragging  from  one  tribunal  to 
another.  It  means  just  so  many  years  of  immunity  from 
public  regulation. 

A  final  reason  which  impels  a  road  to  resort  to  judicial 
adjudication  of  the  rates,  is  a  desire  to  reap  the  advan- 
tages which  come  with  a  triumph  over  the  commission. 
The  very  facts  that  the  courts  stand  ready  to  test  the  rea- 
sonableness of  a  commission's  rates,  opens  to  the  railroads 
a  means  of  discouraging  the  commission  and  perhaps  of 
bringing  it  into  disrepute.  Of  course,  no  commission 
establishes  rates  without  allowing  the  railroads  a  full 
opportunity  to  be  heard  and  to  introduce  evidence.  Often 
the  rates  are  fixed  as  the  result  of  a  complaint  brought  by 
some  shipper  or  locality  and  in  such  cases  the  roads  are 
summoned  to  appear  in  answer  to  the  complaint.  The 
roads  realize,  however,  that  if  the  commission's  ruling 
goes  against  them,  they  have  recourse  to  the  courts ;  they 
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know,  moreover,  that  the  courts  are  favorably  disposed 
to  them — much  more  so  than  the  commission.  Accord- 
ingly it  is  to  their  interests  to  have  the  case  tried  by  the 
courts  rather  than  the  commission.  They  therefore  have 
a  strong  motive  for  making  only  a  perfunctory  showing 
before  the  commission,  concealing  the  real  strength  of 
their  case.  When  the  commission  rules  against  them, 
however,  and  they  appeal  to  a  court,  they  open  their  case 
with  full  force,  and  make  their  best  showing.  The  pub- 
lic's case  is  an  old  story  to  them,  for  it  has  come  out  very 
fully  in  the  proceedings  before  the  commission,  and  they 
have  had  time  to  work  up  a  defense  to  it.  Their  own 
case,  however,  is  new  to  the  public  officers.  For  this  as 
well  as  other  reasons  the  suit  goes  in  their  favor,  the  in- 
junction is  granted,  and  the  commission  is  defeated, — 
perhaps  discouraged,  and  discredited.  It  may  be  that, 
had  the  commission  been  in  possession  of  all  the  evidence 
introduced  in  court,  it  would  never  have  made  the  rates 
which  it  did.  But,  in  any  case,  so  much  has  it  been 
hindered  and  crippled  by  the  right  of  judicial  review. 

But  it  may  be  said  in  reply  that  the  temptation  to  bring 
suit  must  always  be  weakened  by  the  consideration  that 
indiscriminate  litigation  must  result  in  occasional  defeats 
for  the  railroads,  which  will  tend  to  arouse  popular  feel- 
ing and  create  a  prejudice  in  the  courts  against  the  rail- 
roads. Unfortunately  there  seems  to  be  little  strength 
in  this  contention.  From  what  has  already  been  said  it 
is  evident  that  defeats  for  the  roads  must  be  very  occa- 
sional. But  even  should  they  be  fairly  frequent  it  is 
hardly  probable  that  the  roads  would  be  damaged  by  such 
prejudice  as  would  be  aroused.  So  far  as  the  public  is 
concerned  probably  the  only  feeling  would  be  one  of 
gratification  at  the  defeat  of  the  railroads.  And  so  far  as 
the  judiciary  is  concerned,  it  cannot  be  imagined  that  our 
federal  judges  could  be  turned  by  feeling  or  prejudice 
from  the  path  of  legal  justice. 
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Judicial  review  has,  then,  practically  destroyed  a  com- 
mission's power  to  enforce  its  rates,  both  because  of  the 
incentive  given  to  the  railroads  to  contest  the  rates  and 
because  of  the  treatment  accorded  them  in  the  courts.  Do 
serious  consequences  flow  from  this  loss  of  power? 
Inevitably  so.     Some  of  them  deserve  special  mention. 

1.  One  consequence  is  that  a  commission  cannot  adapt 
its  rates  to  changing  industrial  conditions.  This,  of 
course,  in  itself  would  be  well-nigh  fatal  to  its  efficiency. 
Our  modern  industrial  community  is  far  from  static; 
conditions  change  from  time  to  time,  sometimes  grad- 
ually, sometimes  suddenly.  And  since  transportation  is 
a  factor  lying  at  the  very  basis  of  all  other  industry,  it 
follows  that  transportation  rates  should  be  adjusted  to 
meet  the  needs  of  business.  It  was  chiefly  for  this  rea- 
son that  the  policy  of  legislative  rates  was  early  aband- 
oned. It  was  found  that  a  schedule  of  rates  made  by  a 
legislature  would,  at  many  points,  get  out  of  accord  with 
industrial  conditions  before  its  next  session,  after  a  lapse, 
in  most  states,  of  two  years.  Accordingly  the  making  of 
rates  was  delegated  to  a  commission  which,  being  in 
continual  session,  could  make  such  prompt  adjustments 
in  rates  as  might  appear  to  be  necessary.  But  the  doc- 
trine of  judicial  review  has  rendered  the  expedient  futile. 
A  commission  may  make  rates,  it  is  true,  but  the  immedi- 
ate enforcement  of  them,  which  is  a  prime  desideratum 
in  public  control,  is  an  impossibility.  At  least  temporary 
suspension  is  practically  inevitable,  whether  the  rates  are 
fair  or  not,  and  we  have  learned  what  "  temporary  " 
means.  Thus  does  judicial  review  prevent  a  commis- 
sion from  fulfilling  a  supremely  important  object  of  its 
existence. 

2.  Another  consequence  of  a  commission's  inability  to 
enforce  its  rates  is  that  the  evil  of  instability  in  rates  is 
enhanced.    We  have  already  had  occasion  to  mention  this 
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evil.  "  and  to  say  that  the  pubHc  welfare  demands  that 
railroad  rates  should  be  stable,  except  when  they  are  bona 
Hdc  altered  to  meet  changing  industrial  conditions.  It 
might  seem  that  public  control  of  railroads,  and  especially 
control  through  a  regulative  commission,  would  offer 
exemption  from  unstable  rates.  And  indeed  there  can  be 
no  doubt  that  commissions,  if  able  to  enforce  their  rates, 
could  in  a  reasonably  satisfactory  manner  accomplish 
this  object.  But  if  conditions  were  bad  when  roads  could 
make  and  unmake  rates  at  their  pleasure,  they  are  worse 
in  a  system  of  public  control  which  struggles  under  the 
burden  of  judicial  review,  where,  in  the  main,  the  rail- 
roads still  fix  the  rates,  but  where  the  intervention  of  a 
commission  occasionally  works  changes,  and  where, 
moreover,  the  commission's  rates  may  be  carried  to  the 
courts  and  made  the  subject  of  almost  endless  litigation, 
— leaving  both  carrier  and  shipper  in  doubt  as  to  their 
legality.  Nor  should  it  be  forgotten  that  during  the  long 
period  of  litigation,  the  railroads  are  practically  free  to 
manipulate  rates  at  their  pleasure.  Thus  is  the  situation 
complicated  and  the  evil  of  instability  rendered  greater 
than  it  would  be  had  no  commissions  ever  been  appointed, 
and  such  is  the  way  in  which  judicial  review  has  affected 
the  power  of  a  commission  to  discharge  this  important 
phase  of  its  duty. 

3.  In  the  third  place,  as  a  consequence  of  the  loss  of 
power  both  to  reduce  and  to  enforce  rates,  the  commis- 
sions have  become  unable  to  make  rates  on  the  principle 
of  public  utility.  The  railroad  rate  problem  is  more  than 
a  mere  matter  of  the  correction  of  specific  abuses.  Such 
w^ork  is  valuable,  of  course,  but  it  touches  merely  on  the 
borders  of  the  problem.  The  heart  of  the  matter  is  the 
promotion  of  the  public  welfare  by  such  a  regulation  of 

"  Supra,  p.  9. 
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rates  as  will  provide  the  conditions  for  a  healthy  and 
vigorous  and  well-proportioned  industrial  life.  Rates 
should  be  adjusted  among  commodities  and  among  local- 
ities with  reference  to  sources  of  raw  materials,  centers 
of  manufacturing,  location  of  markets,  and  so  forth,  the 
aim  being  to  produce  the  highest  degree  of  industrial 
well-being.  Railroad  rate-making  offers  a  powerful 
engine  for  the  public  good,  and  the  rate  problem  will  not 
be  solved  until  that  engine  is  used  to  its  best  advantage. 
But  it  is  painfully  evident  that  the  commissions,  limited 
and  restrained  as  the  now  are,  find  themselves  utterly 
unable  even  to  approach  this  broader  and  more  signifi- 
cant phase  of  the  problem  set  before  them.  And  herein 
do  we  find  one  of  the  most  melancholy  consequences  of 
judicial  review. 

We  have  now  considered  the  efifect  of  the  doctrine  of 
judicial  review  upon  a  commission's  power  to  reduce 
rates  and  its  power  to  enforce  its  rates.  It  will  serve  to 
illumine  and  enforce  the  conclusions  which  have  been 
reached,  to  quote  from  a  letter  received  by  the  author 
from  one  of  the  youngest  and  most  vigorous  of  the  state 
commissions : 

"  In  answer  to  your  question,  '  To  what  extent  and  in 
what  way,  has  this  power  of  judicial  review  been  a  source 
of  embarrassment  to  you,  as  railroad  commissioners,  in 
the  exercise  of  your  power  to  fix  rates  ?  '  beg  to  say  that 
this  power  to  review  the  rates  made  by  a  railroad  com- 
mission, assumed  by  the  Courts,  has  been  the  source  of 
some  embarrassment  to  this  Commission,  as  it  has  to  al- 
most all  State  Commissions.  In  the  the  State  Courts  we 
have  had  to  compromise  two  suits,  rather  than  allow  them 
to  go  to  trial,  fearing  the  final  decision  of  the  Court  would 
be  delayed  to  such  an  extent  as  to  render  the  order  fixing 
rates  useless,  or  else  fearful  of  a  perpetual  injunction's 
being  granted,  estopping  this  Commission  from  future 
action.  .  .  .  Unquestionably,  the  effect  of  such  decisions 
makes  a  Railroad  Commission  extremely  cautious  as  to 
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the  rates  which  it  estabhshes,  and  certainly  is  a  barrier  in 
the  way  of  their  making  many  rates  which  in  their  minds 
are  reasonable,  just,  and  necessary.  I  may  say,  however, 
that  with  the  exceptions  noted,  this  Commission  has  been 
remarkably  free  from  litigation  over  its  orders,  and  has 
not  suffered  to  a  great  extent  from  Court  decisions.  The 
suggested  trend  of  the  decisions  has,  though,  put  the 
Commission  on  its  guard,  thus  rendering  its  work  less 
efficient  than  it  might  be,  were  these  apparent  difficulties 
of  judicial  interference  removed." 

But  what  now,  to  proceed  to  the  last  step  in  our  in- 
quiry, has  been  the  consequence  of  this  deprivation  of 
power  both  to  make  and  enforce  rates,  upon  the  attitude 
of  the  commissions  toward  the  problems  which  have  been 
given  to  them  to  solve?  What  has  been  the  effect  of 
judicial  review  upon  the  spirit  and  ideas  of  the  commis- 
sions? While  it  cannot  be  said  of  all  of  the  state  com- 
missions, as  to  a  large  majority  of  them  it  is  a  fact  that 
the  gradual  growth  of  the  doctrine  of  judicial  review, 
and  the  gradual  development  of  the  methods  employed 
by  the  courts,  have  gradually  paralyzed  the  commissions 
by  destroying  their  will  as  well  as  their  power.  Under 
the  burden  of  judicial  review  the  commissions  have  be- 
come discouraged  from  the  task  of  rate  regulation ;  most 
of  them  pay  relatively  slight  attention  to  the  matter  of 
rates,  confining  themselves  largely  to  the  other  and  much 
less  important  duties  imposed  upon  them.  Some  have 
practically  desisted  from  rate  making.  Some  esteem 
their  duty  done  when  they  attempt  to  arbitrate  the  few 
cases,  between  carrier  and  shipper,  which  are  brought  to 
their  attention,  but  which  form  only  a  microscopical  part 
of  the  great  question  of  rates.  This  relaxation  of  effect, 
this  growing  indifference  to  the  most  important  of  all 
their  functions,  has  been  conspicuous  in  recent  years. '^  and 

'  Though  somewhat  less  so  within  the  last  year  or  two,  since  Presi- 
dent Roosevelt  began  to  rekindle  popular  interest  in  the  rate  problem. 
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is  a  discouraging  feature  of  the  railroad  problem  of 
to-day. 

But  a  far  more  disheartening  fact  is  that  some  commis- 
sions have  come  to  the  point  where,  forgetting  the  real 
nature  and  the  real  necessities  of  public  control,  they 
consciously  or  unconsciously  adopt  the  theories  of  the 
courts.  Respect  for  the  law  as  pronounced  by  the  courts, 
aided  by  the  presence  of  an  excessive  number  of  lawyers 
upon  the  Commissions  has  no  doubt  gone  far  to  accele- 
rate the  growth  of  the  conviction  that,  after  all,  the  prin- 
ciples and  methods  of  the  courts  must  be  just  and  wise 
and  beneficent.  How  far  that  is  true  we  may  judge 
from  the  discussion  in  this  and  the  preceding  chapter. 
But  the  result  of  this  conviction  has  been  that  insofar  as 
such  commissions  attempt  to  fix  rates  at  all,  they  for  the 
most  part  adapt  them  for  review  by  the  courts.  Some 
of  them  say  they  welcome  review  by  the  courts,  believing 
that  such  review  is  salutary,  and  that  they  would  not 
wish  to  enforce  a  rate  which,  according  to  judicial  stan- 
dards, is  unjust.  Thus  they  make  their  rates  according 
to  judicial  methods,  practically  ignoring  the  real  public 
interests  involved,  making  no  effort  to  remedy  the  seri- 
ous difficulties  of  their  situation,  and  all  this  they  do 
with  the  impression,  more  or  less  sincere,  that  it  is  right. 

Of  no  commissions  does  this  seem  to  be  so  true  as  of 
the  older  ones.  Said  one  of  these  in  writing  to  the 
author : 

"  It  is  provided  by  law  that  the  rates  promulgated  by 
this  Board  are  only  prima  facie  evidence  in  the  courts  of 
this  state  as  to  what  reasonable  rates  should  be.  The 
Board  has  not  felt  that  this  provision  of  law  has  been  a 
hardship  upon  the  shippers  of  the  state,  but  rather  a  safe- 
guard preventing  unreasonable  exercise  of  the  rate  mak- 
ing power.  The  Commissioners  have  never  had  any 
hesitancy  in  fixing  a  rate  which  they  believed  reasonable, 
and  since  the  great  cases  of  1888  and  1889  there  have 
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been  no  contests  in  this  state  involving  the  reasonableness 
of  the  Commission's  schedule  or  amendments  made  there- 
to from  time  to  time.  Of  course,  future  events  may 
change  the  opinions  expressed  in  this  matter,  but  from  the 
experience  of  this  Board  up  to  the  present  time,  the  Com- 
missioners could  hardly  suggest  any  change  in  the  condi- 
tions in  this  state  that  would  be  more  equitable  and  just 
to  all  interests  involved." 

A  more  astonishing  statement,  however,  was  received 
from  a  commission  which  a  number  of  years  ago  ^^'as 
most  vigorously  contesting  the  doctrine  of  judicial  re- 
view.    One  sentence  of  its  letter  reads : 

"  This  Commission  rather  invites  a  review  of  their 
work  by  the  Courts,  and  we  do  not  feel  that  it  in  any  way 
embarrasses  us  or  causes  us  to  hesitate  in  making  an  order 
fixing  what  we  deem  to  be  reasonable  rates." 

And  the  closing  sentence  of  the  letter  is  almost  pathetic 
in  its  ingenuousness : 

"  The  length  of  time  required  to  get  a  final  decision 
in  matters  of  this  kind  is  the  only  feature  of  the  law  that 
causes  any  embarrassment." 

Thus  has  judicial  review  not  only  fettered  the  hands 
of  the  commission :  it  has  tended  to  destroy  their  will  as 
well.  It  has,  moreover,  in  many  quarters  corrupted  the 
very  idea  of  public  control,  perverting  the  views  and 
distorting  the  vision  of  those  upon  whose  soundness  of 
judgment  and  keenness  of  insight  the  public  is  relying 
for  its  protection  and  welfare. 

It  is  desired,  in  concluding  this  branch  of  the  subject. 
to  make  a  practical  application  of  the  general  ideas  in- 
volved in  judicial  review  to  the  attitude  which  railroad 
companies  habitually  assume  toward  proposals  for  rat** 
control.  All  movements  in  Congress  to  endow  the  Inter- 
state Commerce  Commission  with  power  to  regulate 
rates  have  been  vigorously  resisted  by  the  railroad  lobby, 
which  has  never  been  more  strenuous  in  its  opposition 
than  it  is  at  the  present  time.     So  also  the  introduction 
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of  a  bill  providing  for  rate  control  in  any  state  legislature 
— as  in  Wiscinsin  during  the  recent  legislative  session — 
has  always  been  a  signal  for  sturdy  and  stubborn  resist- 
ance on  the  part  of  the  companies.  Now  how  is  this 
conduct  to  be  explained  ?  In  view  of  the  guarantee  which 
judicial  review  offers  the  railroads,  that  rates  must  always 
yield  a  reasonable  income,  and  especially  in  view  of  the 
definition  which  the  courts  have  given  to  the  term  reason- 
able, and  of  the  judicial  methods  employed  in  rate  cases — 
a  definition  and  methods  exceedingly  favorable  to  the 
corporate  interests — what  possible  interpretation  can  be 
placed  on  the  railroads'  conduct  except  this :  that  it  is  a 
confession  that  rates  are  now  unreasonably  high — unrea- 
sonably high  even  according  to  judicial  standards  of  rea- 
sonableness— and  that,  moreover,  the  companies  desire 
t(.  maintain  them  where  they  are?  What  else  can  explain 
the  determined  opposition  of  the  roads  ?  If  rates  are  now 
reasonable,  and  if  the  railroads  intend  to  maintain  them 
on  a  reasonable  basis,  surely  they  have  nothing  to  fear 
from  governmental  regulation.  If  their  schedules  are 
fair,  even  according  to  the  liberal  theories  of  the  courts. 
the  government  cannot  tmich  them.  Why,  then,  this 
resistance? 

It  may,  indeed,  be  pointed  out  that  the  corporate  op- 
position is  always  directed  with  special  force  against  a 
provision  often  inserted  in  rate  laws  to  the  effect  that  the 
rates  shall  be  in  full  force  and  effect  pending  a  review  by 
the  courts.  Under  such  a  provision,  it  may  be  claimed, 
the  roads,  even  if  they  could  ultimately  prove  the  unrea- 
sonableness of  the  commission's  rates,  would  have  to 
suffer  the  loss  due  to  operating  the  rates  while  the  suit 
was  in  the  courts.  But  the  discussion  offered  above  shows 
clearly  enough  that  there  is  no  force  in  this  contention 
The  railroads  have  nothing  to  fear  from  a  statutory  pro- 
vision of  this  sort.     For  in  rate  cases  they  repose  on  their 
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constitutional  rights,  and  to  these  rights  statutes  must  al- 
ways yield.  Under  the  Constitution  their  property  cannot 
be  taken  by  the  public  without  just  compensation;  conse- 
quently rates  so  low  as  to  deprive  of  property  are,  in  the 
absence  of  compensation,  invalid.  But  now  the  courts 
have  held  that  a  railroad  is  entitled  to  immediate  relief, 
by  injunction,  from  rates  which  seem  calculated  to  de- 
prive of  property,  for, — such  is  the  judicial  argument — 
were  it  to  be  compelled  to  operate  the  rates  pending  judi- 
cial investigation,  it  would  have  no  adequate  remedy  at 
law  for  the  injury  it  had  suffered,  should  the  rates  finally 
be  found  to  be  unreasonably  low.  Beyond  a  doubt  the 
right  of  the  road  to  equitable  relief  is  fully  established. 
For  a  legislature,  therefore,  to  enact  that  rates  shall  be  in 
force  until  found  invalid  by  the  courts,  is  an  attempt  to 
deprive  the  railroad  of  its  constitutional  right,  and  such 
an  enactment  must  consequently  be  unconstitutional.  If 
the  onl}^  effective  means  of  enforcing  a  constitutional 
right  is  through  a  suit  for  immediate  suspension  of  rates. 
a  statute  forbidding  immediate  suspension  must  certainly 
be  a  denial  of  the  right,  and  hence  must  be  repugnant  to 
the  Constitution.  Accordingly  the  federal  courts  have 
never  hesitated  to  grant  injunctions  even  when  the  state 
statutes  provided  that  rates  should  be  effective  pending 
judicial  review,  and  there  is  no  reason  to  doubt  that  the 
same  policy  would  be  pursued  in  regard  to  federal  legis- 
lation, should  occasion  arise.  Under  the  law  as  it  now 
stands,  therefore,  the  railroads  have  no  reason  to  fear  a 
Congressional  enactment  of  the  kind  under  discussion. 

From  all  of  which  we  conclude  that  under  the  doctrine 
of  judicial  review  a  railroad  cannot  be  compelled  to  oper- 
ate, either  temporarily  or  permanently,  a  rate  which  does 
not  conform  to  judicial  standards  of  fairness,  standards 
which,  we  repeat,  tend  decidedly  to  the  advantage  of  the 
railroads  as  against  the  public.     What  else,  then,  can 


455]  The  Results  of  the  Doctrine  129 

railroad  opposition  to  the  creation  of  rate-making  com- 
missions mean,  other  than  an  admission  of  a  desire  to 
charge  unreasonably  high  rates,  or  a  denial  of  the  obli- 
gations which  railroads  owe  to  the  public? 


CHAPTER  VII. 


REMEDIES. 


Our  study  so  far  has  attempted  to  disclose  the  nature 
of  judicial  review,  and  its  effect  upon  the  efficiency  of 
railroad  rate  control.  It  remains  now  to  inquire  what 
means  may  be  suggested  to  overcome  the  difficulties  which 
the  doctrine  has  raised.  Those  difficulties,  as  has  been 
shown,  are  chiefly  two — the  inability  of  a  commission  to 
reduce  rates,  and  its  lack  of  power  to  enforce  them.  Ac- 
cordingly this  chapter  will  consider  three  classes  of  ex- 
pedients— those  suggested  to  relieve  both  difficulties, 
those  designed  to  permit  greater  freedom  in  reducing 
rates,  and  those  proposed  to  make  enforcement  possible. 

I.  First,  then,  as  to  suggestions  for  correcting  both  of 
the  difficulties.  Perhaps  the  most  obvious  measure  is  a 
constitutional  amendment.  Conceivably  a  provision 
might  be  added  to  the  Constitution  which  would  affect  the 
Fifth  and  Fourteenth  Amendments  insofar  as  their  rela- 
tion to  railroad  control  is  concerned,  and  this  could 
doubtless  be  so  framed  as  to  restore  to  the  legislative 
department  of  government  the  power  which  it  possessed 
under  the  decision  in  Munn  v.  Illinois.  The  exact  form 
which  such  an  amendment  should  take,  however,  it  would 
be  fruitless  to  consider  at  the  present  time,  for  the  pro- 
ject is  without  a  shred  of  feasibility.  A  constitutional 
amendment  is  a  modern  miracle,  and  it  would  be  folly 
to  rely  upon  it.  The  suggestion  may  therefore  be  dis- 
missed with  mere  mention. 

It  will  be  observed  that  the  above  plan  is  designed  to 
remove  from  the  railroad  the  protection  of  the  Constitu- 
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tional  amendments.  A  further  plan,  however,  may  be 
suggested  which,  while  according  to  the  roads  the  full 
benefit  of  the  Constitution,  would  nevertheless  obviate 
the  difficulties  interposed  by  judicial  review.  This  ex- 
pedient is  suggested  by  the  very  nature  of  the  Constitu- 
tional provisions.  In  effect,  that  instrument  has  been 
interpreted  as  providing  that  no  railroad  company  can  be 
deprived  of  its  property  without  just  compensation — in 
other  words,  no  company  can,  by  reduced  rates,  be  de- 
prived of  any  part  of  its  reasonable  income  unless  just 
compensation  is  made  by  the  state.  But  if  compensation 
is  provided,  then  such  deprivation  may  be  freely  made. 
This  statement  suggests  the  nature  of  a  plan  which,  if 
executed,  would  meet  with  at  least  a  fair  degree  of  ade- 
quacy the  demands  of  the  situation.  The  trouble  with 
government-made  rates  has  not  been  that  they  have  been 
so  low  as  to  deprive  of  property;  the  kernel  of  the  diffi- 
culty has  been,  as  we  have  already  seen,  that  they  have 
been  imposed  in  the  absence  of  any  provision  for  com- 
pensation by  the  state  in  case  they  should  prove  destruc- 
tive of  property.  In  view  of  this  fact  the  courts  have 
brought  the  injunction  to  the  relief  of  the  railroads,  hold- 
ing that  they  should  not  be  compelled  to  operate  the  rates 
and  then  recoup  their  loss  through  multifarious  and  un- 
profitable suits  for  damages  against  their  patrons. 

The  difficulties,  then,  of  judicial  review  would  be  rem- 
edied were  the  state  (or  federal)  government  to  adopt 
some  such  plan  as  the  following: 

The  Commission  would,  as  now,  be  empowered  to  fix 
rates,  and  each  railroad  would  be  required  to  operate 
them  as  soon  as  directed  by  the  Commission ;  but  it  would 
also  be  entitled  to  bring  suit  after  an  adequate  period — 
perhaps  one  year — the  object  of  the  suit  being  to  disclose 
whatever  loss  it  had  incurred  by  reason  of  the  rates.  For 
the  purpose  of  trying  these  cases  the  state  might  well 
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create  a  special  court,  composed  in  part  of  lawyers,  and  in 
part  of  men  whose  experience  in  business  or  public  affairs 
would  specially  qualify  them  for  the  work.  If  no  such 
court  were  created,  however,  the  suits  should  be  insti- 
tuted in  one  of  the  higher  courts  of  the  state,  and  in  either 
instance  the  Commission  should  be  made,  on  behalf  of  the 
state,  the  party  defendant. 

In  such  cases  as  these  the  object  of  the  railroad  would 
be  the  same  that  it  is  now  in  a  suit  for  an  injunction — to 
show  that  the  rates  are  so  low  as  to  deprive  them  of  a 
reasonable  income  on  their  business.  The  difference 
would  be  that,  whereas  the  courts  must  now  estimate  the 
future  effect  of  the  rates  on  the  basis  of  past  business, 
under  the  plan  suggested  the  actual  effect  of  the  rates  for 
an  adequate  period  of  time  would  form  the  basis  of  their 
conclusion.  Should  the  court  decide  that  the  railroad 
had  not  earned  a  reasonable  income  under  the  rates,  its 
further  duty  would  be  two-fold: 

1.  To  determine  the  exact  amount. of  the  loss  which 
should  be  attributed  to  operating  the  rates  in  question. 
This  sum  being  thus  fixed,  unless  either  party  elected  to 
appeal  the  case,  (for,  of  course,  the  right  of  appeal  at 
least  to  the  United  States  Supreme  Court  would  always 
exist)  the  railroad  would  be  entitled  to  collect  it  from  the 
state  treasury  on  warrant  of  the  proper  officer  of  the 
court.  Just  compensation  would  thus  be  made  by  the 
state  for  the  property  which  it  had  taken  in  the  public 
interest. 

2.  The  Court  should  also  be  required  to  indicate  in  its 
opinion  the  exact  vice  of  the  rates  in  question.  Its 
judgment,  of  course,  would  not  operate  to  suspend  the 
rates,  but  its  conclusions  as  to  their  defects  would  be  of 
great  service  to  the  commission  in  determining  whether 
any  revision  of  the  schedules  would  be  advisable. 
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Before  proceeding  to  indicate  the  advantages  of  such 
a  plan  as  that  just  outHned,  there  are  certain  apparent 
objections  which  it  would  be  well  to  consider. 

(i)  In  the  first  place  it  may  be  objected  that  the  rail- 
roads would  be  compelled  to  rely  on  the  good  faith  of  the 
state;  and  that,  if  the  legislature  should  fail  to  make  pro- 
vision for  the  payment  of  the  damages,  the  companies 
would  be  without  means  of  recoupment.  To  this  it  is 
sufficient  to  reply  that  the  good  faith  of  a  state  is  not 
contemptible  security;  that  it  is  the  only  thing  which  any 
of  a  state's  creditors  have  to  rely  upon ;  also  that  it  would 
be  hard  to  imagine  a  state  treasury  so  depleted  as  to  be 
unable  to  meet  the  warrants  that  would  be  presented. 
But  a  conclusive  answer  is  that  should  any  action  be 
taken  by  the  state  which  would  preclude  the  payment  of 
damages,  the  companies  would  of  course  be  entitled  to 
sue  at  once  for  an  injunction  to  restrain  the  enforcement 
of  the  rates.  There  seems,  therefore,  to  be  little  force 
in  th'is  objection. 

(2).  But  it  may  be  contended  that  the  scheme  here  pro- 
posed would  be  expensive  to  the  state.  The  best  answer 
is  that  the  state  would  receive  a  consideration  in  return 
for  its  money.  The  economic  and  social  benefits  which 
would  result  from  the  application  to  railroads  of  the 
principle  of  public  utility  would  be  worth  buying,  if  they 
could  be  procured  in  no  other  way. 

But,  on  the  other  hand,  it  is  believed  that  the  actual 
amount  which  the  state  would  be  compelled  to  pay  in 
damages  would  be  much  smaller  than  one  would  at  first 
suppose.  Several  considerations  lend  support  to  this 
conviction.  In  the  first  place,  the  commission,  realizing 
that  the  exact  effect  of  its  rates  might  be  disclosed  to  the 
public,  and  that  a  mistake  due  to  too  radical  action  would 
result  in  a  drain  on  the  state's  finances,  would  be  inclined 
to  proceed  with  all  due  care  and  prudence.  More  im- 
portant, however,  is  the  fact  that  the  plan  we  are  discuss- 
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ing  would  deprive  the  railroads  of  many  of  those  undue 
advantages  which  we  have  seen  that  they  now  enjoy  as 
against  the  public.  For  example,  the  effect  of  the  rates 
on  earnings  would  not  be  determined  by  the  court,  as  at 
present,  on  the  basis  of  past  business — a  basis  always 
unfair  to  the  rates;  but  rather  would  their  actual  effect 
have  been  observed.  Moreover  the  system  would  per- 
mit the  practical  application  of  the  Court's  theories  con- 
cerning the  rights  of  tlie  public,  the  industrial  condition 
of  community,  and  so  forth,  theories  which  have  for  the 
most  part  found  expression  only  in  obiter  dicta.  The 
Court  would  not  have  to  rely  upon  conjecture,  but  could 
observe  the  actual  effect  of  the  rates  on  the  public  welfare 
and  in  relation  to  industrial  conditions.  Thus  a  stronger 
case  could  be  made  out  for  the  state  than  is  possible  under 
the  present  system.  And,  finally,  since  the  railroads  have 
to  make  their  case  on  the  basis  of  facts,  it  would  be  com- 
paratively easy  to  detect  the  existence  of  doubt  in  their 
allegations,  and  doubt  would  have  to  be  resolved  in  favor 
of  the  rates.  There  would  be  no  suspension  of  rates  by 
temporary  injunctions,  on  the  presentation  of  a  merely 
probable  case.  Such  are  some  of  the  more  important 
reasons  for  the  belief  that  the  suggested  plan  would  not 
prove  expensive  to  the  state  in  a  very  serious  degree. 

(3). But  it  might  be  urged  that  under  the  proposed  sys- 
tem it  would  be  possible  for  a  road  for  which  a  low  rate 
was  prescribed  to  throw  traffic  temporarily  to  a  higher 
rate  line,  thus  showing  smaller  earnings  and,  apparently, 
substantial  injury  as  a  result  of  the  rates,  entitling  it  to 
compensation  by  the  state.  This  objection,  however,  is 
not  a  serious  one,  and  for  many  reasons.  First  of  all,  it 
is  to  be  presumed  that  in  many  cases  a  Commission  would 
make  the  same  rate  for  all  roads  performing  the  same 
service,  so  that  all  w^ould  have  an  equally  strong  motive 
to  get  rid  of  traffic.     But  even  should  the  commission's 
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rate  not  apply  to  all  competing  lines,  or  should  different 
rates  be  fixed  by  the  commission  for  different  lines,  such 
13ractices  as  are  here  suggested  could  be  discouraged  by 
being  penalized,  if  that  seemed  necessary.  Certainly 
they  would  be  regarded  by  the  Court  as  sufficient  cause 
for  the  diminution  of  damages  claimed  by  the  road,  and 
the  loss  of  traffic  by  a  low  rate  road  with  corresponding 
gain  by  a  high  rate  road  would  properly  be  taken  as  evi- 
dence of  the  practice.  But  would  the  motive  to  throw 
over  traffic  be  strong  in  any  case?  It  is  believed  not. 
For  if  the  process  were  accompanied  by  a  secret  agree- 
ment whereby  the  receiving  road  should  pay  a  bonus  on 
such  traffic,  the  amount  so  paid  would  have  to  appear 
among  the  receipts  on  the  other  company's  books  some 
time  or  other,  and  it  is  not  likely  that  the  latter  would  be 
content  to  wait  for  it  until  the  termination  of  its  suit. 
Moreover,  such  a  contract  could  be  made  void  and  unen- 
forceable at  law.  But  it  is  not  probable  that  such  a  secret 
agreement  would  be  omitted  from  the  deal  between  the 
roads,  for  certainly  no  company  would  esteem  that  it  had 
anything  to  gain  by  substituting  for  the  immediate  cer- 
tainty of  receipts  from  traffic  the  uncertainty  of  damages, 
which,  if  secured  at  all,  could  be  gained  only  by  a  suit  at 
law.  All  points  considered,  it  is  hard  to  see  that  the 
effectiveness  of  the  proposed  plan  would  be  in  any  meas- 
ure frustrated  by  any  such  attempted  evasion.  It  is 
highly  improbable  that  even  a  penal  provision  would 
prove  necessary. 

(4).  Finally  it  might  be  claimed  that  it  would  be  unjust 
to  compel  the  companies  to  wait  so  long  for  their  com- 
pensation. This,  however,  cannot  be  admitted.  Cer- 
tainly, if  the  state  goes  so  far  as  to  concede  a  right  to 
compensation,  the  least  which  it  can  expect  of  the  com- 
pany is  that  it  shall  wait  until  that  right  can  be  estab- 
lished, and  that  then,  like  all  other  persons  to  whom  a 
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right  of  action  has  accrued,  shall  be  content  to  await 
the  outcome  of  legal  proceedings. 

So  far  we  have  confined  our  discussion  to  objections 
which  might  conceivably  be  offered  to  the  plan  we  have 
proposed.     What  now  may  be  said  of  its  advantages? 

Obviously  its  chief  merit  is  that  it  meets  one  of  the  im- 
portant requirements  of  the  situation.  It  is  a  plan  which 
enables  the  state  to  prescribe  rates  made  upon  the  prin- 
ciple of  public  utility.  The  commission  is  not  embar- 
rassed by  the  necessity  of  considering  the  effect  of  its 
rates  upon  railroad  earnings.  It  can  proceed  with  an 
eye  single  to  the  general  welfare  of  the  community, 
knowing  that  for  any  real  financial  injury  suffered  as  a 
consequence  of  the  rates  the  roads  find  satisfaction  in  the 
state  treasury.  Further  it  is  a  plan  whereby  rates  may 
be  made  immediately  effective.  The  adequate  provision 
made  for  compensation  for  all  loss  removes  the  case  from 
the  equitable  jurisdiction  of  the  courts,  and  abolishes  the 
injunction  as  a  remedy  for  the  roads,  which  can  there- 
fore have  no  legal  excuse  for  not  operating  the  rates  at 
the  time  fixed  by  the  commission.  The  delays  in  en- 
forcing the  rates,  which  go  so  far  toward  destroying  the 
efficiency  of  the  present  system,  would  be  unknown. 

Another  advantage  of  the  proposed  plan,  and  one  of 
great  practical  importance,  is  that  it  is  thoroughly  in  har- 
mony with  the  Constitution  as  at  present  interpreted,  in 
that  it  provides  compensation  for  whatever  property  is 
taken  by  the  state.  In  the  minds  of  many  this  respect 
for  private  rights  would,  as  a  matter  of  theory  also,  form 
a  commendable  feature.  Those  who  believe  that  owners 
of  property  devoted  to  a  public  use  should  receive  com- 
pensation for  loss  through  public  regulation  of  that  use 
could  find  no  offence  in  railroad  control  under  this  sys- 
tem. The  demands  of  the  most  radical  advocate  of  pri- 
vate rights  are  fully  met. 
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Other  benefits  of  this  plan  have  ah-eady  been  touched 
upon  in  considering  possible  objections  to  it.  Suits 
brought  by  the  roads  would  not,  as  now,  throw  upon  the 
courts  the  necessity  of  estimating  the  future  effects  of  the 
rates.  Rather  would  the  courts  have  as  a  basis  for  their 
decision  the  actual  results  of  a  year  or  so  of  application 
of  the  rates.  No  more  artificial  and  inadequate  methods 
and  principles  would  be  needed.  And  no  longer  would 
the  numerous  expressions  of  the  courts  as  to  limitations 
upon  the  rights  of  the  companies  remain  simply  obiter 
dicta,  for  often  the  facts  could  be  found  which  would 
make  their  application  possible. 

Would  not  such  a  system  require  commissions  of  a 
very  high  grade  of  ability?  Most  assuredly.  Of  course 
it  is  too  much  to  hope  that  in  all  states  competent  com- 
missioners would  at  once  be  found.  But  it  is  believed 
that  the  serious  responsibility  resting  upon  the  boards 
would  by  a  process  of  selection  speedily  produce  such  an 
elevation  in  the  competence  of  their  membership  as,  in 
itself,  would  be  a  most  auspicious  event. 

But  while  this  plan  has  much  in  it  that  is  worthy  of 
commendation,  it  is,  after  all,  but  a  make-shift.  It 
recognizes  that  an  erroneous  doctrine  of  judicial  review 
exists,  and  simply  resolves  to  make  the  best  of  a  bad 
matter.  It  would  be  far  better,  of  course,  to  have  that 
doctrine  thoroughly  revised  and  reformed,  but  until  that 
is  done,  such  a  plan  as  the  above  is  worthy  of  considera- 
tion. 

Possibly  one  other  suggestion  should  be  made  before 
leaving  those  measures  designed  to  remedy  both  of  the 
evils  of  judicial  review.  It  is  probable  that  the  legali- 
zation of  pooling  and  of  the  consolidation  of  parallel 
lines  would  relieve  the  situation  to  an  appreciable  extent. 
Doubtless  one  of  the  reasons  why  the  roads  now  resist 
public  control  so  strenuously  is,  that  the  intense  competi- 
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tion  which  the  law  compels  them  to  maintain  forces  them 
to  discriminate,  that  is,  to  accept  in  many  cases  a  rate 
lower  than  the  public  schedule.  A  law,  however,  giving 
to  pooling  contracts  a  legal  status,  and  permitting  par- 
allel roads  to  consolidate,  would  tend  to  do  away  with 
competition  and  hence  with  discriminations,  and  would 
enable  each  company  to  charge  in  all  cases  the  public 
rates.  With  this  advantage — to  the  roads  as  well  as  to 
the  public  one  of  great  value — the  companies  would  in  all 
probability  receive  in  a  better  spirit  the  public  efforts  at 
control  of  rates,  and  it  is  not  too  much  to  believe  that 
contests  as  to  their  validity  would  be  somewhat  less 
frequent. 

II.  We  are  next  to  consider  such  measures  as  may  be 
proposed  to  restore  to  the  commissions  a  power  to  reduce 
rates.  Undoubtedly  most  of  what  can  be  done  along 
this  line  must  come  as  a  result  of  renewed  and  energetic 
action  on  the  part  of  the  commissions.  The  existing 
situation  behooves  them  to  urge  constantly  upon  the 
courts  the  injustice  of  the  present  judicial  doctrine, — its 
fundamental  error  in  subjecting  rate  control  to  the  prin- 
ciples of  eminent  domain;  but  more  especially  the  inade- 
quacy of  its  methods,  for  example,  its  methods  in  find- 
ing the  earning  power  of  a  company  under  the  legislative 
rates.  But  beyond  this  a  wide  field  for  their  activity  is 
to  be  found  in  the  numerous  "  circumstances  and  condi- 
tions "  which  the  Supreme  Court  has  recognized  as  im- 
portant in  determining  reasonableness  of  income.^  These 

*  Supra,  p.  y2. 
dicta,  pronounced  by  the  Court  during  the  last  ten  years, 
have  opened  the  way  for  many  new  departures ;  and  the 
duty  now  rests  on  the  commissions  to  compel  the  Court 
to  apply,  or  at  least  more  accurately  to  define  its  theories. 
That  the  commissions  have  not  thus  far  seemed  to  see 
this  duty  is  unfortunately  true.     Perhaps  the  chief  reason 
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is  that  for  several  years — we  may  say,  generally  speak- 
ing, until  after  the  Smyth  case — the  commissions  were 
fighting  the  theory  of  judicial  review  itself.  They  were 
trying  to  uphold  their  right  to  be  exempt  from  judicial 
restraint.  And  when  at  last  the  courts  positively  as- 
serted their  right  to  pass  upon  rates,  the  battle  seemed 
lost.  Since  then  a  chronic  despondency  on  the  one  hand, 
or  a  too  willing  acceptance  of  their  fate  on  the  other,  has 
kept  the  commissions  from  discovering  and  utilizing  the 
germs  of  opportunity  contained  in  the  opinions  of  the 
courts. 

To  illustrate:  the  commissions  might  call  up  the  dicta, 
restricting  the  right  of  the  companies  to  profitable  rates, 
which  pertain  to  the  management  of  the  roads;  in  some 
cases  they  might  show  definitely  wherein  the  management 
had  not  been  prudent  or  honest,  and  wherein  the  com- 
panies had  been  guilty  of  unjust  discrimination.  They 
might  show  that  there  had  been  needless  expenditure  in 
the  construction  of  the  road,  and  so  forth.  So  also  they 
might  take  up  the  dicta  regarding  the  rights  of  the  public 
and  try  to  make  something  tangible  of  them,  putting  their 
cases  as  fairly  and  as  concretely  as  possible,  especially 
endeavoring  to  show  that  competition  of  other  lines  had 
so  reduced  business  that  a  profitable  rate  would  be  unjust 
to  the  public.  Again  they  might  strive  to  prove  that  cer- 
tain roads  were  built  unwisely,  where  they  were  not 
warranted  by  business  conditions ;  or  they  might  offer 
definite  evidence  to  show  that  the  industrial  condition  of 
the  community  demanded  the  rates  in  question. 

It  was  noted,  in  discussing  these  dicta,  that  the  courts 
were  most  hesitant  to  apply  them,  and  that  in  the  few 
cases  where  they  have  formed  a  part  of  the  state's  con- 
tention, the  Supreme  Court  has  refused  to  apply  them. 
It  must  be  admitted,  however,  that  few  of  the  dicta  have 
ever  been  urged  with  great  force,  nor  have  the  contentions 
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based  upon  them  been  often  supported  by  perfectly  ade- 
quate evidence.  By  itself,  however,  in  the  absence  of 
evidence,  a  court  can  do  nothing  about  them ;  unless  facts 
are  presented  as  a  basis  upon  which  to  proceed,  it  cannot 
make  a  concrete  application  of  them.  Unless  the  com- 
missions realize  this  fact,  and  act  accordingly,  all  the 
dicta  must  forever  remain  simply  dicta.  But  if  the  com- 
missions care  to  undertake  the  confessedly  difficult  task 
of  establishing  a  connection  between  these  dicta  and  facts 
which  will  make  good  evidence,  it  is  not  unlikely  that  in 
time  the  doctrine  of  judicial  review  will  be  still  further 
refined  by  a  new  body  of  rules  and  principles  which  will 
offer  some  firm  foothold  to  the  agencies  of  public  regula- 
tion. 

Beyond  these  mere  obiter  dicta,  however,  further  op- 
portunities present  themselves  to  the  commissions.  Under 
a  recent  decision  of  the  Supreme  Court,^  it  is  possible  for 
a  commission  from  time  to  time  to  re-adjust  the  rates  on 
single  commodities.  Though  such  re-adjustment  might 
involve  a  considerable  reduction  in  those  particular  rates, 
it  would  be  hard  for  a  railroad  to  prove  their  invalidity, 
for  the  Court  has  held  that  a  road  is  not  entitled  to  the 
same  rate  of  profit  on  all  commodities,  and,  further,  that 
it  is  not  a  sound  complaint  to  say  that  if  the  same  reduc- 
tion were  made  in  the  rates  on  all  articles,  the  company 
could  not  secure  reasonable  income.  This  decision  enables 
a  commission,  therefore,  to  effect  a  gradual  revision  of 
schedules,  by  dealing  with  single  articles,  or  a  few  articles 
only,  at  any  one  time. 

A  somewhat  similar  opportunity  is  presented  by  the 
decision  in  the  Gill  case,  where  it  was  held  that  rates 
would  not  be  suspended  when  the  company  could  show, 
as  a  consequence  of  them,  a  loss  upon  only  a  part  of  its 
road.     Under  this  rule,  a  commission  might  make  re- 

'  Minneapolis  and  St.  Louis  R.  Co.  v.  Minnesota,  186  U.  S.  257. 
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ductions  affecting  all  commodities,  but  only  on  such  a 
portion  of  the  road  that  it  would  be  impossible  for  the 
company  to  show  a  general  loss  on  all  its  local  operations 

Now,  it  is,  of  course,  admitted  that  the  utility  of  these 
two  expedients  could  not  well  be  as  great  as  would  at 
first  appear.  They  offer  a  means  for  but  lame  and  halting 
progress  in  public  control.  A  commission  would  not 
always  wish  to  make  all  the  re-adjustments  possible  under 
these  two  decisions,  for  such  action  might  not  be  at  all  in 
accord  with  the  principle  of  public  utility.  That  is  to 
say,  considerations  of  the  general  welfare  might,  and  in 
many  cases  would  forbid  that  rates  be  lowered  on  certain 
commodities,  or  between  certain  points,  while  rates  on 
other  commodities  and  between  other  points  remained 
unchanged.  This  is  evident,  and  therefore  it  is  apparent 
that  the  two  measures  just  suggested  would  have  to  be 
employed  with  rare  prudence  and  discrimination.  They 
could  never  lead  to  a  full  expression  of  the  principle  of 
public  utility,  nor  could  they  ever  produce  entirely  satis- 
factory conditions  in  the  railroad  industry.  But  as  oc- 
casional expedients,  in  special  cases,  they  might  surely 
prove  of  use  to  the  commissions. 

III.  We  come  finally  to  a  consideration  of  remedies 
for  the  present  inability  of  a  commission  to  enforce  its 
rates.  Perhaps  the  first  thought  which  occurs  in  this 
connection  is  that  immediate  enforcement  of  rates  might 
be  made  possible  through  an  act  of  Congress  regulating 
the  procedure  of  the  federal  courts  in  rate  cases  in  such 
a  manner  as  to  prevent  the  issue  of  injunctions.  At  the 
close  of  the  last  chapter,  however,  we  indicated  our  con- 
viction that  such  a  statute  would  be  held  unconstitutional. 
For  equitable  relief  is  now  granted  because  it  is  held  to 
be  the  only  adequate  remedy  which  the  roads  would 
possess — the  only  effective  means  of  maintaining  their 
constitutional  rights.     Therefore  an  act  which  deprived 
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them  of  this  means  would,  in  all  probability,  be  construed 
as  denying  the  constitutional  protection  to  the  roads,  and 
would  consequently  be  declared  void.  It  is  practically 
certain,  therefore,  that  this  suggestion  would  not  be 
fruitful  of  good.  If  an  act  were  to  be  passed  forbidding 
the  temporary  injunction  only,  as  has  recently  lieen  pro- 
posed by  Senator  Bailey  in  the  United  States  Senate, 
there  would  perhaps  be  some  possibility  of  its  validity, 
but  even  that  is  very  doubtful. 

Another  plan,  not,  indeed,  to  secure  prompt  enforce- 
ment of  rates,  but  to  remedy  the  evils  resulting  from  non- 
enforcement  has  been  repeatedly  suggested  and  has  been 
adopted  in  a  few  states.  It  gives  to  the  company  the 
privilege  of  refusing  to  operate  the  commission's  rates, 
but  requires  that  it  file  with  some  public  officer  a  bond  to 
secure  the  repayment  to  each  shipper  of  the  difference 
iDCtween  the  rates  charged  and  the  commission's  rate, 
should  the  latter  be  finally  held  to  be  valid.  The  objec- 
tion to  this  scheme  is  to  be  found  in  the  long  period  of 
time  required  to  get  a  final  ruling — a  period  as  long, 
frequently,  as  four  or  five  years.  This  is  time  enough 
for  the  company's  rates  to  do  damage  which  an  ultimate 
repayment  of  overcharge  could  never  repair.  A  business 
ruined  is  not  restored  by  the  mere  transfer  of  a  sum  of 
money. 

State  statutes  have  frequently  provided  for  a  speedy 
trial  of  such  rate  cases  as  may  be  brought  in  state  courts. 
Rate  cases  are  given  precedence  over  others,  except,  usu- 
ally, criminal  cases,  and  the  procedure  is  directed  to  be  of 
an  expeditious  and  summary  character.  Such  provisions 
regarding  the  trial  of  cases  in  the  federal  courts  would 
do  something  toward  securing  more  speedy  enforcement 
of  rates.  So  also  would  the  creation  of  a  special  com- 
merce court,  such  as  has  recently  been  proposed  in  Con- 
gress, and  elsewhere.     Even  under  the  most  favorable 
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circumstances,  however,  it  must  be  admitted  that  the  trial 
of  a  case  would  drag  behind  the  march  of  industrial 
events.  Such  proposals  as  these  must  be  looked  upon  as 
remedies  which  are  simply  partial,  and  leave  much  else  to 
be  done. 

One  final  suggestion  is  offered.  The  difficulties  pre- 
sented by  the  doctrine  of  judicial  review  might  be  in  part 
avoided  were  the  schedules  imposed  by  the  state  to  err 
more  on  the  side  of  conservatism  than  of  radicalism. 
Much  has  been  lost  in  the  past  through  too  sweeping 
changes,  too  great  reductions  in  rates.  An  effort  has 
been  made  to  reach  the  goal  at  one  bound,  the  state  not 
being  content  to  patiently  work  out,  through  a  period  of 
years,  what  it  considered  a  fair  standard  of  charges.  The 
Nebraska  Maximum  Rate  Law,  overthrown  in  Smyth  v. 
Ames,  furnishes  an  apt  illustration.  The  Court  deter- 
mined that  the  statute  lowered  existing  rates  by  twenty- 
nine  and  one-half  per  cent.,  and  this,  it  must  be  admitted, 
was  a  large  reduction  to  be  made  at  one  time.  It  will  be 
recalled  that  seven  roads  were  involved,  each  making  a 
showing  for  three  years.  Now,  from  the  figures  given 
in  the  opinion  of  the  Court  it  may  easily  be  computed  that 
had  the  statute  reduced  existing  rates  only  thirteen  and 
one-half  per  cent.,  a  very  different  result  might  have  been 
reached  by  the  Court.  For  in  that  event  according  to  the 
methods  of  the  Court,  in  sixteen  out  of  the  twenty-one 
cases  the  rates  would  have  made  possible  the  payment  of 
expenses.  One  road  would,  indeed,  have  showed  a  loss 
for  each  of  the  three  years,  and  two  others  a  loss  for  one 
year  apiece ;  but  in  the  sixteen  cases  the  average  excess  of 
percentage  of  receipts  over  percentage  of  expenses  would 
have  been  a  fraction  over  eleven.  Thus  in  regard  to  at 
least  six  of  the  roads  that  statute  would  have  had  more 
than  a  fighting  chance,  and  might  possibly  have  been 
upheld. 
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These  facts  illustrate  the  proposition  that  more  can  be 
gained  by  moderate  reduction,  which  the  railroads  would 
hardly  venture  to  contest  or  would  be  defeated  in  contest- 
ing, than  by  sweeping  changes  which  are  almost  sure  to 
meet  with  judicial  condemnation.  It  is  true  that  such 
conservative  action  postpones  the  day  when,  if  ever,  the 
ideal  basis  of  rates  can  be  established,  but  it  accomplishes 
something  instead  of  nothing.  It  means  victory  for  the 
state,  instead  of  defeat. 

It  is  obvious  from  what  has  been  said  that  the  problem 
raised  by  the  doctrine  of  judicial  review  demands  for  its 
solution  patient,  wise,  and  energetic  conduct  on  the  part 
of  the  commissions,  and  thoughtful  consideration  on  the 
part  of  the  public.  Upon  the  commission  rests  the  re- 
sponsibility and  duty  of  seizing  the  opportunities  which, 
as  suggested  above,  have  been  offered  by  the  dicta  and 
rulings  of  the  Supreme  Court.  This  duty  should  be 
discharged  and  would  beyond  a  doubt  be  productive  of 
much  good,  though,  of  course,  it  could  never  furnish  a 
satisfactory  solution  of  the  problem.  After  all,  some 
more  sweeping  reform  is  needed.  Doubtless  the  thing 
most  to  be  desired  is  a  revision  of  the  judicial  doctrine  by 
the  courts,  restoring  to  the  legislative  department  of 
government  its  full  and  proper  authority.  In  the  absence 
of  this  highly  improbable  reform,  however,  some  other 
expedient  is  necessary  to  meet  the  demands  of  the  situa- 
tion. The  plan  of  compensation,  suggested  in  this  chap- 
ter, would  perhaps  meet  them  in  a  more  thorough  and 
generally  satisfactory  way  than  any  other.  While  com- 
plying with  the  requirements  of  the  Constitution  as  inter- 
preted by  the  Supreme  Court,  and  satisfying  fully  the 
most  extravagant  claims  of  private  rights  as  against  the 
public,  it  would  nevertheless  give  to  the  commission  the 
opportunity  of  adopting  public  utility  as  the  controlling 
principle  in  rate  making,  and  of  giving  efficient  expres- 
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sion  to  that  principle;  and  this  is  the  ideal  of  railroad 
control.  Industrial  well-being  can  never  be  a  reality  so 
long  as  railroads  are  operated  on  the  commercial  prin- 
ciple of  private  advantage ;  nor  is  it  attainable  under  our 
present  conglomerate  system  w^here  that  principle  still 
controls,  though  modified  in  some  particulars.  It  can  be 
achieved  only  when  the  realization  that  the  railroad  in- 
dustry is  a  public  business  of  fundamental  importance  to 
society,  shall  lead  to  the  definite  adoption  of  the  principle 
of  public  utility  as  the  guiding  and  controUing  influence 
in  railroad  management.  State  ownership  would  make 
this  possible,  but  state  ownership  has  very  many  serious 
objections.  With  a  system  of  private  management  it 
will  be  possible  only  when  the  problem  of  judicial  review 
is  solved.  Under  such  circumstances,  it  is  easy  to  per- 
ceive the  significance  of  the  plan  which  this  work  pro- 
poses, or  of  any  other  which  can  more  readily  accomplish 
the  desired  end. 
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INTRODUCTION. 

Ernst  G.  F.  Gryzanovski  (otherwise  Grysanowski  or 
Grisanowski),  the  author  of  this  essay,  was  a  man  of 
very  remarkable  attainments,  and  of  very  brilliant  quali- 
ties as  a  writer.  Born  May  lo,  1824,  at  Konigsberg,  he 
entered  the  university  there,  and  in  1845  took  his  degree, 
with  high  honors,  as  Doctor  of  Philosophy,  after  an  ex- 
amination in  mathematics  and  Oriental  languages.  He 
was  also  a  deep  student  of  the  Hegelian  philosophy.  In 
1847  1^6  was  appointed  attache  to  the  Prussian  Embassy 
at  Rome,  and  there  acted  as  secretary  to  the  Ambassador 
von  Usedom.  Throughout  the  eventful  period  of  Italian 
history  that  followed,  he  remained  in  this  capacity,  and 
his  letters  to  his  family  describe  vividly  and  graphically 
the  events  of  those  important  days.  In  April,  1849,  "^ot 
many  months  after  the  flight  of  the  Pope  to  Gaeta,  he 
retired  from  the  diplomatic  service,  having  become  dis- 
gusted with  diplomacy.  After  a  residence  of  two  or 
three  years,  partly  at  Rome,  partly  at  Genzano,  support- 
ing himself  by  teaching  mathematics,  Gryzanovski  de- 
cided to  follow  a  taste  which  had  always  been  strong  with 
him,  and  began  the  study  of  medicine.  He  studied  first 
at  Pisa,  and  subsequently  at  Naples,  Rome,  Montpellier, 
and  Bonn,  taking  his  degree  of  M.D.,  insigni  cum  laude, 
at  Heidelberg  in  1855.  He  practiced  his  profession  at 
different  periods  in  Florence,  Pisa,  and  Leghorn.  His 
residence  at  Florence  was  for  him  a  very  agreeable  one, 
as  he  was  on  terms  of  intimate  friendship  with  Walter 
Savage  Landor,  the  Brownings,  the  Trollopes,  Mrs.  Som- 
erville,  and  many  other  celebrities  then  residing  there. 
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At  this  time  he  wrote  much  on  social  and  hygienic  ques- 
tions. Somewhat  later  he  became  deeply  interested  in 
efforts  made  by  the  humane  societies  in  England  and 
Germany  to  restrain  the  practice  of  vivisection,  and  did 
admirable  and  valuable  work  with  his  pen  in  behalf  of 
suffering  animals.  In  1871  he  was  offered  the  profes- 
sorship of  German  at  Harvard  College,  which,  however, 
he  declined.  From  1869  to  1872  he  corresponded  regu- 
larly with  the  Nation,  and  it  was  the  opinion  of  the  editor 
at  that  time  that  no  foreigner  in  his  experience  ever  used 
the  English  language  so  correctly  and  gracefully  as  he. 
From  1 87 1  to  1877  ^^  wrote  many  articles  for  the  North 
American  Review,  and  Mr,  Adams,  the  editor,  used  to 
say  that  Dr.  Gryzanovski  was  his  best  contributor.  "  His 
English,"  says  a  writer  in  the  Athenaeum,  was  incompar- 
ably the  purest  we  have  ever  known  a  foreigner  to  use." 
His  subjects  show  a  remarkable  variety  and  range,  e.  g., 
"  The  Origin  and  Growth  of  Public  Opinion  in  Prussia," 
'*  Regeneration  of  Italy,"  "  International  Workingmen's 
Association,"  "  Schopenhauer's  Pessimistic  Philosophy," 
"  New  Trials  of  the  Roman  Church,"  "Comtism,"  "Wag- 
ner's Theories  of  Music."  Dr.  Gryzanovski  died  at  his 
villa  in  Segromigno,  near  Lucca,  May  31,  1888. 

Frederick  Tuckerman. 
Amherst,  Mass., 
June  18,  1906. 


ON     COLLECTIVE     PHENOMENA     AND     THE 
SCIENTIFIC  VALUE  OF  STATISTICAL  DATA. 

BY  THE  LATE  DR.  GRYZANOVSKI. 

There  is  a  strange  fascination  in  numbers.  Not  only 
the  mathematician,  and  the  mystic  philosopher,  but  the 
artist,  the  physicist,  the  economist,  all  feel  it  alike,  and 
even  those  who  are  unable  to  comprehend  the  real  nature 
of  numbers,  have  an  instinctive  appreciation  of  their  con- 
clusiveness. The  reasons  of  this  are  by  no  means  gener- 
ally understood,  and  the  success  with  which  numbers  are 
used  in  lieu  of  arguments  is  greatest  where  those  by  whom 
or  against  whom  they  are  used  are  unconscious  of  these 
reasons.  Numbers  are  the  artillery  of  controversy ;  they 
overawe  the  opponent,  and,  like  artillery,  they  are  sur- 
rounded with  a  certain  halo  of  mathematical  positiveness 
which  we  are  far  from  wishing  to  destroy,  but  which 
ought  not  to  be  magnified  by  ignorance  and  timidity. 
Unquestionably,  the  statistical  method  is  a  precious  tool, 
but  it  is  also  a  very  delicate  one  which,  when  blunted  by 
unskilled  handling,  may  spoil  the  work  for  which  it  was 
designed. 

An  example  will  illustrate  this.  During  the  recent 
agitation  against  compulsory  vaccination  in  Germany, 
the  learned  Professor  Kussmaul  took  pains  to  find  out 
that  3330  cases  of  smallpox  occurred  in  Marseilles  in 
1828,  and  that  of  these  3330  persons  2289  had  not  been 
vaccinated.  Of  these  latter,  420  or  18.3  per  cent,  died, 
of  the  104 1  vaccinated  ones  only  17  or  1.7  per  cent.  died. 
The  data  being  presumably  correct  and  the  calculation 
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obviously  faultless,  the  efficacy  of  vaccination  seems 
proved.  But  now  Dr.  Lorinser  comes  and  tells  us  that  in 
1828  the  population  of  Marseilles  was  133,000  of  whom 
33,000  were  vaccinated  while  100,000  were  not.  And  if 
of  the  former  1041  or  32  per  mille  caught  the  disease  and 
of  the  latter  2289  or  23  per  mille,  this  not  only  disproved 
the  protective  power  of  vaccination  but  proves  its  noxi- 
ousness. Which  of  these  pleaders  is  right?  Both  may 
be  wrong  in  their  conclusions,  but  the  statistical  premises 
of  Dr.  Lorinser  are  more  logical  than  those  of  Prof. 
Kussmaul.  Many  people  will  see  this  on  comparing  the 
two,  but  few  would  have  detected  the  flaw  in  Prof.  Kuss- 
maul's  unchallenged  argument. 

Now  considering  the  manifold  usefulness  of  the  stat- 
istical method  in  almost  every  field  of  scientific  enquiry, 
and  considering  how  often  and  how  easily  the  general 
public  is  misled  by  amateur  statisticians,  it  will  be  admit- 
ted that  the  elements  of  statistical  philosophy  deserve 
greater  attention  than  they  have  hitherto  obtained.  Even 
as  a  weapon  of  defence,  they  are  not  to  be  despised,  and 
dry  though  the  subject  may  appear  at  first  sight,  nobody 
will  regret  having  bestowed  a  little  trouble  on  its  study. 

Triumphant  opponents  often  urge  that  "  facts  speak 
for  themselves."  No  doubt  they  do,  and  so  do  the  mouths 
of  cannons.  Yet  eloquence  is  no  exclusive  prerogative 
of  facts,  considering  that  any  logical  or  moral  axiom 
speaks  not  only  as  loudly  as  any  fact,  but  the  more  loudly 
for  not  being  a  fact.  Facts  can  say  and  do  say  to  us  only 
these  three  things : 

"  We  are  what  we  appear,  or  are  reported,  to  be, 
"  We  are  actual  effects  of  more  or  less  inferable  causes, 
"  We  must  or  may  occur  again  under  similar  circum- 
stances." 
Each  fact,  therefore,  presents  itself  under  three  possible 
aspects :  as  a  statement,  as  an  effect  suggestive  of  causes 
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or  of  cognate  effects,  and  as  a  future  possibility.  Only 
in  these  three  relations,  facts  can  become  interesting,  and 
in  accordance  with  these  three  relations,  statistics  must 
have  a  threefold  task :  they  must  begin  with  the  registra- 
tion of  facts,  then  pass  on  to  their  causal  interpretation 
or  to  the  estimate  of  their  retrospective  certainty  and  end 
with  an  estimate  of  the  probability  or  prospective  cer- 
tainty. 

But  before  examining  the  nature  of  these  functions  we 
shall  have  to  examine  the  nature  of  the  materials  used  in 
statistics.  Pure  numerals  are  meaningless ;  their  value 
lies  in  their  relation  to  some  unit  which  may  be  either 
a  generic  term  or  some  arbitrarily  chosen  plurality  of 
specials.  Statistical  data,  therefore,  are  in  reality  ratios, 
not  numbers.  In  a  list  of  percentages  we  may  omit  the 
common  denominator,  but  a  parliamentary  majority 
which  is  a  numerical  difference,  can  have  no  meaning 
without  the  addition  of  the  whole  number  of  voters.  A 
ratio  is  registered,  not  as  a  senicl  factum  that  might  be 
interesting  for  its  own  sake,  but  as  a  first  specimen  of  a 
whole  class  of  possible  facts  for  which  we  are  willing  to 
wait.  These  successive  ratios,  or  rather  their  numera- 
tors, may  be  equal  or  different :  in  either  case  it  is  not 
these  numerators  which  interest  us  but  their  variableness 
or  invar iableness.  In  other  words,  if  the  primary  mate- 
rials are  numbers  and  ratios,  its  secondary  materials  are 
lazi's  and  causal  connexions,  for  we  cannot  witness  repe- 
tition, sameness,  change,  periodicity,  without  looking  for 
its  cause  or  for  its  law. 

If  the  variations  are  quite  irregular  and  their  range 
very  wide,  we  may  well  despair  of  finding  their  causal 
conditions,  but  if  they  are  regular,  showing  either  a  steady 
increase  or  a  steady  decrease  or  something  like  periodic- 
ity, the  law  or  agency  that  regulates  these  changes  will 
generally  be  discoverable.  More  remarkable,  however, 
than  any  change  or  periodicity  will  be  the  constant  re- 
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occurrence  of  the  same  ratio.  Such  ratios  are  called 
Nature's  Constants,  and  most  of  them  belong  to  mathe- 
matics, physics,  chemistry,  astronomy.  Yet  statisticians 
are  always  eager  to  find  new  ones  and  that,  too,  in  spheres 
where  evolution  reigns  supreme  and  where  evolutionists 
ought  to  be  the  very  last  persons  to  seek  for  treasures. 

These  constants  of  nature  speak  like  all  other  facts,  but 
they  only  say :  we  are  what  we  are  and  what  we  ever 
were,  parts  of  the  eternal  fitness  of  things  on  whose  why 
and  wherefore  it  is  useless  to  speculate.  They  are  stub- 
born, sterile  facts,  striking  yet  not  intoxicating,  because 
their  immutability  hides  their  causes  and  places  them 
altogether  beyond  our  reach.  A  point  may  be  part  of  a 
line,  but  if  we  only  see  the  point,  we  cannot  trace  the  line 
on  which  it  lies,  unless  it  moves  in  it,  and  a  fact  which 
may  be  a  link  in  many  causal  chains  cannot  betray  to  us 
its  real  causal  chain,  unless  it  is  capable  of  undergoing 
some  changes  be  they  ever  so  small.  If  the  fourth 
decimal  in  the  number  tt  were  6  instead  of  5,  if  falling 
bodies  traversed  20  feet  instead  of  15  in  the  first  second, 
or  if  the  atomic  weight  of  carbon  were  yy  instead  of  75 : 
we  should  accept  these  data  without  being  shocked  or 
embarrassed  by  them.  They  would  upset  no  doctrine, 
disturb  no  habit  of  thought.  Their  fixedness  isolates 
them.  Nature's  constants  are  Nature's  alphabet  and  as 
such  must  be  learnt,  but  even  if  we  knew  them  all,  we 
should  be  as  far  as  ever  from  knowing  Nature's  gram- 
mar. Even  in  biology  which  is  the  science  of  evolution 
or  everlasting  change,  such  constants  have  been  sought 
for,  but  the  results  cannot  claim  more  than  an  apparent 
or  relative  friendship,  and  the  value  attached  to  them  is 
not  scientific  but  practical.  If  we  ask,  for  instance: 
what  is  the  normal  length  of  the  human  life?  it  is  scien- 
tifically indifferent  whether  the  answer  is  "  three-score 
and  ten  "  or  y2  or  80  or  any  other  number.  No  number, 
be  it  ever  so  accurate,  would  help  us  understand  why  the 
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organic  machine  which  constitutes  our  body  was  wound 
up  for  that  particular  length  of  time,  and  how  it  comes 
that  a  contrivance,  after  having  supported  and  readjusted 
itself  for  so  many  years,  ceases  to  do  so  at  that  age  rather 
than  at  any  other.  This  kind  of  physiological  insight  can 
never  be  furthered  by  biological  statistics.  If,  neverthe- 
less, we  care  to  know  and  take  pains  to  ascertain,  whether 
the  psalmist's  estimate  holds  still  good  in  our  days,  our 
motives  are  chiefly  practical.  Our  life  assurances  and 
the  general  range  of  our  worldly  hopes  and  aspirations 
depend  on  the  result  of  that  enquiry,  and  only  when  these 
results  show  certain  variations,  when  the  "  normal " 
length  of  life  is  found  to  be  74  in  one  country,  70  in 
another  and  67  in  a  third,  the  facts  regain  their  proverb- 
ial eloquence  and  become  scientifically  interesting.  As 
one  of  Nature's  constants  one  number  is  as  good  as 
another;  as  Nature's  variables  these  numbers  become 
scientific  problems.  For,  although  constancy  must  have 
its  causes  as  well  as  variableness,  the  causes  of  constancy 
are  inscrutable  while  the  causes  of  variableness  and  the 
law  or  rate  of  the  variation  itself  are  either  calculable  or 
inferable  from  the  variations  observed. 

A  pursuit  which  consists  in  registering  facts,  inferring 
causal  connexions  and  estimating  probabilities  must  nat- 
urally have  a  wide  range  of  activity.  Yet  statistics  claim 
more  than  their  due  when  they  refuse  to  acknowledge 
any  limit  to  their  competency.  They  pretend  to  be,  like 
philosophy,  a  universal  science,  a  solvent  for  all  problems 
whether  relating  to  ethics  or  physics,  to  sex  or  health,  to 
trade  or  morality.  And  this  indiscriminate  application 
of  one  method  of  enquiry  has  naturally  led,  and  continues 
to  lead,  to  many  fallacies,  not  to  speak  of  the  logical  error 
of  the  application  itself.  If  we  examine  more  closely  the 
apparently  boundless  area  of  statistical  enquiry,  we  soon 
discover  certain  lines  of  demarcation  by  no  means  coin- 
ciding with  the  boundary  lines  of  the  different  sciences 
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but  dividing  the  whole  area  into  three  broad  sections  of 
different  degrees  of  scientific  dignity  or  positiveness> 
This  division  being  independent  of  the  subject  matter,  no 
single  science  lies  entirely  in  one  of  these  sections  or  can 
fill  up  the  whole  of  any  such  section,  so  that  each  section 
will  embrace  parts  of  several  sciences,  and  within  each 
section  the  statistical  method  will  yield  results  of  the 
same  scientific  validity.  Statistics  pretend  to  reign 
supreme  in  all  these  sections,  but  we  will  endeavor  to 
prove  that,  while  their  authority  must  be  fully  acknowl- 
edged in  one  of  them,  and  while  their  services  may  be 
accepted  in  another,  neither  their  rule  nor  their  services 
are  admissible  in  the  third.  In  other  terms :  we  shall 
prove  that  statistics  are  within  certain  limits,  a  genuine 
and  independent  science,  but  that,  on  going  beyond  these 
limits,  they  become,  on  one  side,  an  auxiliary  science,  a. 
mere  method,  and,  on  the  other,  a  trespasses. 

These  three  sections  are  the  realm  of  necessity,  the 
sphere  of  probability,  the  region  of  incalculableness.  We 
comprehend  a  phenomenon  when  we  know  all  its  causes, 
and  this  knowledge  may  be  perfect,  incomplete  or  impos- 
sible. If  it  is  perfect,  two  cases  are  possible:  the  causal 
connexion  may  be  a  priori  intelligible,  so  that  the  mathe- 
matical or  logical  certainty  we  already  have,  could  not 
and  need  not  be  enhanced  by  further  observation  and 
computation ; — or  we  may  know  empirically  that  the  phe- 
nomenon never  fails  to  occur  when  certain  causes  cooper- 
ate and  never  does  occur  when  only  some  of  these  causes 
are  at  work,  and  until  this  experience  is  acquired,  repeti- 
tion of  observation  or  experiment  is,  of  course,  necessary. 
In  either  case  we  have,  or  obtain,  an  adequate  knowledge 
of  causes  and  necessities,  and  a  phenomenon  whose  causes 
are  understood  must  be,  pro  tanto,  predictable,  its  pros- 
pective certainty  being  as  great  as  its  retrospective  neces- 
sity. 

But  if  we  know  only  some  of  the  causes  necessary  to 
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produce  the  phenomenon,  the  re-occurrence  of  this  group 
of  causes  will  be  more  frequent  than  the  re-occurrence  of 
the  phenomenon  which,  consequently,  cannot  be  predicted 
with  certainty.  And,  lastly,  if  we  know  none  of  the  causes 
or,  which  is  practically  the  same,  if  the  number  of  possible 
causes  is  so  great  that  we  cannot  grasp  the  intricacy  of 
causal  connexion, — in  other  words,  if  the  phenomenon  is 
the  result  either  of  arbitrary  volition  or  of  so-called  acci- 
dent :  both  our  comprehension  and  our  prescience  will  be 
nil  and  we  must  content  ourselves  with  being  the  describ- 
ers  or  historians  of  the  phenomenon. 

Thus  we  obtain  (to  change  our  metaphor)  three  dis- 
tinct levels  of  enquir}^ :  the  level  of  adequate  comprehen- 
sion, the  level  of  partial  or  imperfect  comprehension,  and 
the  level  of  historic  knowledge.  Or  we  may  call  them : 
the  level  of  necessity  and  certainty,  the  level  of  contin- 
gency and  probability,  and  the  level  of  freedom  and  "  acci- 
dent." On  the  first  level  we  have  problems  and  adequate 
data  for  their  solution,  on  the  second  we  have  problems 
but  no  adequate  data,  each  datum  implying  a  problem 
and  each  problem  being  only  imperfectly  soluble,  and  on 
the  third  level  we  have  to  deal  with  results  which,  if  con- 
sidered as  problems,  are  insoluble,  but  if  considered  as 
matters  of  fact,  are  fit  materials  for  description  or  historic 
record. 

Now  it  is  obvious  that  on  the  first  level  statistics  can 
never  be  more  than  an  auxiliary  method.  Where  we 
have  a  priori  certainty,  one  fact  is  as  good  and  as  conclu- 
sive as  a  thousand,  although  a  small  number  of  repeti- 
tions may  serve  didactic  purposes  by  exemplifying  what 
may  require  illustration,  not  by  proving  what  requires  no 
proof.  And  where  our  knowledge  is  only  empirical,  the 
statistical  treatment  may  give  it  any  desirable  degree  of 
accurracy  but  cannot  enrich  it  by  new  ])rinciples  or  points 
of  view. 

On  the  second  level,  on  the  contrary,  where  imperfect 
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comprehension  of  the  causal  connexion  forces  us  to  sub- 
stitute theoretically  possible  causes  for  real  causes  and 
probability  for  certainty,  the  statistical  method  becomes 
indispensable,  because  by  multiplying  the  data,  it  reduces 
the  number  of  theoretically  possible  causes.  The  real 
causes  being  contained  in  the  possible  causes,  a  reduction 
of  the  latter  must  lead  to  an  approximate  knowledge  of 
the  former. 

Not  so  on  the  third  level.  The  phenomenon  wrought 
by  free  volition  and  by  so-called  accident  are  effects  of  a 
causation  of  transcendent  complexity.  We  know  nothing 
about  this  causation,  or  the  words  '  freedom  '  and  '  acci- 
dent '  w^ould  never  have  been  coined.  We  can  no  longer 
determine  the  theoretically  possible  causes,  and  even  if  by 
conjecture  we  had  found  some  of  them,  their  number 
would  no  longer  comprise  all  the  real  causes,  as  in  the 
former  case.  The  only  thing  we  know  of  these  real 
causes  is,  that  their  number  must  be  very  large.  There- 
fore, what  was  the  wider  conception  in  the  preceding  case, 
becomes  here  the  narrower  one,  and  if  statistics  by  multi- 
plying the  data,  reduce  the  number  of  theoretically  possi- 
ble causes,  that  is  to  say,  make  the  narrower  conception 
still  narrower,  the  result  must  not  be  an  approximation 
to  the  knowledge  of  the  real  causes,  but  rather  a  retreat 
from  it. 

If,  then,  statistics  appear  as  a  useful,  though  by  no 
means  indispensable  auxiliary  on  the  first  level,  and  if 
they  cannot  pretend  to  be  more  than  a  descriptive  and 
recording  agency  when  intruding  on  the  third,  they  cer- 
tainly have  a  right  to  consider  the  second  level  as  their 
proper  domain  and  to  apply  their  rules  and  methods  to 
all  problems  and  inquiries  that  can  be  proved  to  belong  to 
that  level.  Nor  will  it  appear  strange  now,  if  the  scien- 
tific dignity  of  statistics  is  found  to  begin  where  scientific 
positiveness  ends  and  if  it  proves  greatest  where  certainty 
and  uncertainty  are  most  evenly  balanced. 
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Having  thus  defined  the  legitimate  sphere  of  scientific 
statistics,  we  return  to  the  consideration  of  their  functions 
and  operations.  These  functions,  as  we  saw  above,  con- 
sist in  the  registering  of  facts,  in  the  inferring  of  their 
causes  and  connexions  and  in  the  estimating  of  their 
probabiHties. 

I.  Registration  implies  classification,  counting  or 
measuring,  averaging  and  tabulating.  Facts  must  be 
classified  according  to  what  they  have  in  common,  that  is 
to  say,  either  according  to  their  outward  appearance  or 
according  to  their  causes.  But  community  of  cause  being 
generally  an  open  question  at  this  stage  of  the  inquiry,  it 
will  be  prudent  to  begin  with  groups  formed  according 
to  outward  similarity.  The  general  death-rate  of  each 
locality  and  for  each  period  of  life  must  be  known,  before 
the  mortality  due  to  any  particular  disease  or  epidemic 
can  be  properly  investigated. 

Only  equals  or  similars  can  be  counted.  By  counting 
them  we  efface  their  individuality  and  merge  quality  in 
quantity.  Thus  numbers  become  a  solvent  which  may 
again  be  eliminated  when  it  has  done  its  duty,  just  as  a 
chemical  solvent  is  allowed  to  evaporate  when  it  has 
served  its  purpose,  which  was  to  reveal  hidden  affinities 
or  to  transform  shapeless  masses  into  well-defined 
crystals. 

But  the  counting  of  one  series  of  facts  only  corresponds 
to  the  measuring  of  one  value.  However  numerous 
these  facts,  their  counting  constitutes  but  one  observation, 
and  repetition  being  the  essence  of  statistics,  we  must 
wait  for,  or  artificially  obtain,  a  new  series  of  similar 
facts  and  as  many  of  such  series  as  the  nature  of  the  prob- 
lem requires.  If  these  groups  are  sufficiently  similar, 
differing  only  in  the  time  or  data  of  their  occurrence,  we 
shall  obtain  a  series  of  sums  or  numerical  values  referring 
to  the  same  unit  and  therefore  comparable.     And  here 
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two  cases  are  possible.  Either  these  values  form  an  alto- 
gether irregular  succession  of  sudden  or  gradual  incre- 
ments and  decrements,  or  they  exhibit  a  certain  prima 
facie  regularity,  grouping  themselves  with  a  certain  even- 
ness of  distribution  on  either  side  of  an  ideal  medium 
value. 

This  ideal  value  is  called  the  average  and  the  most  gen- 
erally accepted  form  of  average  is  the  arithmetic  mean, 
which  is  the  sum  of  the  item  divided  by  their  number.  It 
may  appear  arbitrary  to  substitute  such  a  formula  for  a 
plurality  of  actual  data  very  few  of  which,  if  any,  cor- 
respond exactly  to  that  formula.  Nor  is  the  arithmetic 
mean,  as  we  shall  see  presently,  the  only  possible  form  of 
average.  But  mathematicians  know  that  it  has  the  im- 
portant advantage  of  being  deducible  from  a  more  general 
law  called  the  rule  of  minimum  squares  which  is  used  by 
physicists,  astronomers  and  chemists  for  the  correction 
of  "  personal  "  and  accidental  errors  of  observation.  And 
since  this  rule  rests  on  the  assumption  that  there  is  but 
one  true  value  and  that  the  discrepancies  of  the  observed 
data  are  due  to  human  fallibility  and  to  other  accidental 
perturbations  which  are  not  the  essential  factors  of  the 
phenomenon  examined,  it  follow^s  that  the  arithmetic 
mean  may  be  used  as  the  one  true  value,  that  is  to  say, 
may  be  substituted  for  the  many  discrepant  values  ob- 
served, in  all  cases  where  the  width  of  their  discrepancies 
is  sufficiently  small  and  their  distribution  on  either  side 
sufficiently  even  to  warrant  the  assumption  that  there  is 
but  one  true  value.  Of  the  two  conditions,  however,  the 
smallness  of  discrepancy  is  far  less  essential  than  the  even- 
ness of  distribution.  How  wide  these  discrepancies  or 
the  statistical  dispersion,  as  it  is  called,  may  be  without 
excluding  the  use  of  the  arithmetic  mean,  is  shown  by  the 
isothermal  lines  which  connect  places  of  the  same  mean 
temperature.  London  and  China,  for  instance,  lie  on  the 
isotherm  of  50°,  but  the  number  of  days  with  a  tempera- 


486]  On  Collective  Phenomena  13 

ture  of  about  50°  is  very  large  in  London  and  almost  nil 
in  China,  and  it  may  be  questioned  whether  a  place  where 
only  the  extremes  of  cold  and  heat  prevail,  can  be  said  to 
have  a  mean  temperature  at  all.  Such  a  mean  is  always 
calculable  but,  unless  the  "  dispersion  "  is  small,  has  a 
purely  ideal  significance.  It  will  be  better  in  such  cases 
to  reduce  the  unit  by  subdividing  the  series  of  data  into 
portions  sufficiently  small  to  exhibit  a  smaller  dispersion. 
By  substituting  the  twelve  monthly  averages  for  the 
yearly  average,  we  obtain  results  at  once  more  plausible 
and  more  actually  true.  We  refuse  to  believe  that  China 
has  "  the  same  temperature  "  as  London,  the  two  places 
being  something  like  climatic  opposites,  but  we  readily 
admit  that  China  has  the  same  midwinter  temperature  as 
the  North  Cape  and  the  same  midsummer  temperature  as 
Morocco,  the  monthly  isotherms  expressing  truer  or  less 
ideal  equations  than  the  yearly  ones. 

The  great  objection,  then,  to  the  use  of  the  arithmetic 
mean  in  cases  of  wide  statistical  dispersion  lies  in  this, 
that  not  one  of  the  observed  data  may  be  equal  or  nearly 
equal  to  the  mean  value  found  by  calculation.  And  this 
may  have  induced  men  like  Fechner  and  Galton  to  search 
for  other  methods  of  averaging.  To  Fechner  we  are,  in- 
deed, indebted  for  two  new  forms  of  average  which  he 
has  called  Centralwerth  and  Dichester  Werth  and  which 
we  propose  to  call  central  or  ordinal  mean  and  frequenfial 
mean  respectively.  The  ordinal  mean  is  obtained  by  ar- 
ranging the  observed  data  according  to  the  numerical 
value,  by  then  counting  them  and  taking  the  central  item 
which  is  separated  from  the  largest  and  from  the  smallest 
by  an  equal  number  of  intermediate  items.  This  mean 
has  the  advantage  of  being  itself  one  of  the  data  observed, 
so  that  whatsoever  can  be  predicted  of  the  data  can  be 
predicted  of  their  central  mean  as  one  of  these  data, 
which  is  not  the  case  with  the  arithmetic  mean.  Cournot, 
though  not  knowing  the  '  central '  average,  has  furnished 
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us  a  most  instructive  example  for  this  fact,  by  pointing 
out  that  when  on  a  final  hypothenuse  we  construct  a  num- 
ber of  rectangular  triangles,  and  then  take  the  arithmetic 
mean  of  each  of  the  two  sides,  these  two  mean  lengths 
will  not  form  a  rectangular  triangle  with  the  given  hy- 
pothenuse. Here,  then,  is  a  case  where  the  arithmetic 
mean  cannot  logically  be  used  as  a  representative  or 
abridged  substitute  for  the  whole  group  of  data,  whereas 
the  central  means  of  the  two  sides,  occurring  as  they  do 
among  the  triangles  actually  constructed,  might,  if  any 
summarizing  were  required,  be  used  for  that  purpose. 

The  other  form  of  average  proposed  by  Fechner  is  de- 
termined by  the  frequency  of  occurrence.  If  we  arrange 
the  data  according  to  their  value  or  quantity  and  then 
divide  this  series  into  equal  portions,  a  certain  unevenness 
of  distribution  will  be  noticeable;  if  we  then  take  the  most 
crowded  portion  and  from  it  its  central  item,  we  shall 
obtain  a  value  which,  in  certain  cases,  may  be  used  as  the 
representative  of  the  whole  series,  it  being  the  one  which 
actually  occurs  more  frequently  than  any  other. 

The  difference  between  these  three  forms  of  average 
may  be  thus  briefly  defined :  in  the  arithmetic  mean  the 
sum  of  the  positive  deviation  is  equal  to  the  sum  of  the 
negative  ones  and  the  sum  of  the  squares  of  all  the  devia- 
tions is  a  minimum ; — in  the  ordinal  or  central  mean  the 
number  of  the  positive  deviations  is  equal  to  the  number 
of  the  negative  deviations,  and  the  sum  of  all  the  devia- 
tions is  a  minimum; — and  in  the  frequential  mean  the 
number  of  deviations  is  greatest  where  their  sum  is  small- 
est. 

If,  for  instance,  we  wish  to  determine  the  mean  age  of 
a  dead  generation,  we  are  free  to  choose  between  these 
three  forms  of  average,  but  the  three  results  will  have 
different  meanings  and  different  degrees  of  importance. 
The  arithmetic  mean  will  give  the  age  which  every  indi- 
vidual would  have  reached  without  exceeding  it,  if  life 
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were  evenly  distributed  among  men.  Such  an  age  is 
nothing  but  a  calculated  abstract  and  may  in  reality  be  the 
one  more  frequently  surpassed  or  not  reached  than 
reached  and  not  surpassed.  But  both  the  ordinal  mean 
and  the  frequential  mean  will  be  realities,  the  ordinal 
mean  giving  us,  in  this  case,  the  age  which  has  been  as 
often  surpassed  as  not  reached,  and  the  frequential  mean 
representing  the  age  which  was  actually  the  one  most 
frequently  met  in  that  generation.  It  is  the  last  two  num- 
bers (and  more  particularly  the  central  mean)  which  in- 
terest insurance  companies,  while  the  arithmetical  mean 
seems  to  have  no  practical  value  in  this  case. 

Of  course,  the  three  centres  may  coincide,  or  two  of 
them  may,  but  the  central  coincides  more  frequently  with 
the  arithmetic  mean  than  the  frequential  mean  with  either 
of  them.  In  all  such  cases  of  coincidence  or  even  of 
quasi-coincidence  we  may  assume  that  we  have  to  do  with 
phenomena  of  a  considerable  degree  of  fixedness,  whose 
averages  have  been  called  typical  by  Quetelet.  A  'typical 
mean'  is,  in  fact,  for  biological  and  social  phenomena 
what  Nature's  constants  are  for  physical  phenomena. 

We  began  by  saying  that  the  successive  results  of 
statistical  computation  may  either  show  a  certain  syrn- 
metry  of  deviation  from  an  ideal  mean  value,  or  have  an 
altogether  irregular  appearance.  We  know  how  to  deal 
with  the  former  case,  but  what  are  we  to  do  with  the 
latter?  We  may  divide  a  series  of  irregular  data  into 
sections  and  calculate  the  average  of  each,  but  what  is 
the  use  of  a  series  of  averages  which  must  be  as  irregular 
as  the  original  data?  No  doubt  we  may  discover  regu- 
larity of  change  instead  of  a  fixed  value,  but  very  often 
we  only  have  the  change  without  a  trace  of  regularity, 
and  until  we  can  decide  whether  the  change  is  regular  or 
lawless,  we  must  resort  either  to  tabular  or  to  graphic 
registration.  These  two  modes  of  registering  are  logic- 
ally the  same,  the  two  heads  or  entries  of  a  statistical  table 
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being  to  the  list  of  data  what  the  abscissas  and  ordinates 
are  to  a  geometrical  figure  of  two  dimensions.  Both 
methods  are  the  reverse  of  the  method  of  averaging,  for 
while  the  latter  consists  in  condensing  and  summing  up, 
the  former  two  not  only  leave  the  series  of  data  un- 
abridged but  often  enrich  it  by  interpolation.  The  graphic 
method,  especially,  is  essentially  interpolation,  the  image 
of  tabulated  data  being  always  a  dotted  line  which  has  to 
be  rounded  into  a  curve.  By  rounding  off  this  line  we, 
no  doubt,  commit  an  infinite  number  of  infinitesimal 
errors,  but  these  errors  are  not  greater,  they  are  indeed, 
smaller  than  the  errors  of  omission  we  commit  in  using 
one  mean  value  in  lieu  of  a  multitude  of  data.  The 
specialization  implied  in  the  average  is  generally  bolder 
than  the  generalization  implied  in  the  statistical  curve. 
Both  are  useful  operations,  because  the  former  enables  us 
to  speak  of  a  multitude  without  enumeration,  the  latter 
to  see  or  to  conceive  a  multitude  as  a  continuous  whole. 
The  average  is  its  numerical  name,  the  curve  its  intellect- 
ual portrait.  The  name  not  being  a  definition  and  resting 
on  omission,  is  always  below  par  or  sub-adequate  (if  we 
may  coin  such  a  term),  while  the  graphic  image,  implying 
interpolation,  is  always  above  par  or  super-adequate. 
There  is  an  ideal  ingredient  in  both. 

II.  Interpretation  of  statistical  data.  The  regis- 
tered data  being  either  fixed  values  and  ratios  or  a  se- 
quence of  variable  values,  the  thing  to  be  interpreted  can 
only  be  the  fixedness  or  variableness  of  these  values,  but 
all  registration  rests  on  the  assumption  that  the  phenom- 
ena to  be  counted  as  one  collective  phenomena  are  held 
together  by  some  conceptional  bond  of  union,  and  the 
minimum  of  this  connectedness  is  outward  similarity. 

A  group  of  phenomena  sufficiently  similar  to  be 
counted,  may  be  the  result  of  the  joint  action  of  many 
dissimilar  causes.  If  among,  or  besides,  these  causes 
there  is  one  common  to  all,  the  lines  of  causations  may  be 
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said  to  converge  towards  this  common  cause;  if  all  the 
causes  are  different,  these  lines  of  causation  may  be  said 
to  diverge.     Now  it  is  obvious  that  community  of  cause 
is  as  strong  a  bond  of  union  as  common  descent  or  re- 
lationship, but  community  of  effect  as  a  bond  of  union 
between  these  effects  means  nothing  but  similarity.     It 
may  be  a  bond  of  union  between  the  causes,  especially 
when  these  causes  are  free  agents  and  their  cooperation  is 
intentional,   (so  that  community  of  effect  becomes  com- 
munity of  motive  which  means  community  of  cause  in  the 
case).     But  the  phenomena  whose  connectedness  we  have 
to  deal  with,  are  the  effects  and  not  the  causes  or  agents 
that  wrought  them.     We  may  say,  therefore,  that  when- 
ever many  dissimilar  causes  unconsciously  cooperate  in 
producing  a  group  of  similar  effects,  this  similarity  does 
not   constitute   relationship   but   must   be   considered   as 
accidental,  if  by  accident  we  understand  the  cooperation 
of  causes  either  unknown  or  too  numerous  to  be  reckoned 
with. 

Thus  we  obtain  two  great  categories  of  collective  phe- 
nomena: the  connected  and  the  unconnected  phenomena 
(the  latter  being  connected  only  by  outward  similarity). 
But  as  we  have,  between  convergence  and  divergence,  the 
case  of  parallelism  and  (to  be  quite  exact)  the  case  of 
asymptotic  convergence,  we  have  to  admit  here,  too,  an 
intermediate  class  of  phenomena  whose  causal  lines  point 
towards  some  unknowable  common  cause  lying  at  infinite 
distance.  To  search  for  this  cause  would  be  a  waste  of 
labor;  if,  nevertheless,  we  like  to  go  back  along  such 
groups  of  parallel  lines,  we  do  so  in  hopes  of  finding  some 
other  equally  collective  phenomena  which,  in  this  causal 
pedigree,  is  anterior  or  ancestral  to  the  given  phenomenon 
from  which  we  started.  This  ancestral  phenomenon  may 
be  known  to  us  by  previous  experience,  or  it  may  be  a 
theoretical  inference,  a  presumptive  predecessor;  in  the 
former  case  we  may  consider  the  given  phenomenon  as 
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its  probable  effect,  in  the  latter  case,  as  its  probable  symp- 
tom. We  say  '  probable/  because  there  is  no  absolute 
certainty  in  these  complex  causations,  and  there  can  be 
no  absolute  certainty,  first  because  the  ideal  cause  or  point 
lying  at  infinite  distance,  may  lie  on  either  side  of  our 
given  phenomenon,  so  that  we  cannot  always  tell  which 
of  the  two  phenomena  is  cause  and  which  efifect ;  and  sec- 
ondly because  if  certain  causes  are  known  to  produce, 
severally,  certain  effects,  it  does  not  follow  that  the  sum  of 
these  causes  when  acting  together  must  produce  neither 
more  nor  less  than  the  sum  of  those  effects.  The  neglect 
of  this  interdependence  or  interference  of  parallel  phe- 
nomena is  one  of  the  most  ordinary  sources  of  statistical 
error. 

In  1868  (to  quote  a  well  known  instance)  the  Regis- 
trar-General of  Scotland,  comparing  the  death-rate 
among  single  persons  with  the  death-rate  of  married  per- 
sons of  the  same  age,  came  to  the  startling  conclusion 
that  bachelorhood  was  "  more  destructive  of  life  than  the 
most  unwholesome  trades  or  the  residence  in  an  unwhole- 
some house  or  district  where  there  has  never  been  the 
most  distant  attempt  at  sanitary  improvements  of  any 
kind."  The  fallacy  of  this  conclusion  was  promptly 
pointed  out  first  by  Mr.  Proctor  in  the  Daily  News  of 
October  17th,  1868,  and  later  by  Mr.  Darwin  in  his  "  Des- 
cent of  Man  "  (I,  176),  and  as  neither  of  these  authors 
impugns  the  accuracy  of  the  data,  the  fault  must  lie  in 
their  interpretation.  Matrimony  may  be,  directly  or  in- 
directly, conducive  to  health  and  longevity,  but  at  the 
same  time,  there  is  "  a  principle  of  selection  which  tends 
to  fill  the  number  of  married  men  from  among  the  health- 
ier and  stronger  portions  of  mankind."  Each  of  these 
two  phenomena,  matrimony  and  health,  may  be  cause  or 
effect  to  the  other,  though  probably  not  in  the  same  de- 
gree. 


49^]  On  Collective  Phenomena  19 

The  greater  the  convergence  of  the  causal  lines,  the  less 
uncertain  will  be  our  interpretation.  When  we  examine 
the  insalubrity  of  trades,  for  instance,  no  invasion  of 
cause  and  effect  is  possible.  Health  and  infirmity  may, 
indeed,  act  as  a  bias  in  the  choice  of  a  profession ;  a  youth 
with  flabby  muscles  is  not  likely  to  become  a  blacksrnith's 
apprentice,  but  what  constitutes  the  special  aptitude  for 
the  cobbler's  or  the  baker's  trade  ?  To  prove  the  existence 
of  a  principle  of  selection  in  these  cases  we  should  have 
to  prove  that  the  apprentices  of  these  trades  belong  almost 
always  to  families  that  have  no  disposition  to  tubercular 
consumption, — which,  unfortunately,  is  far  from  being 
the  case. 

How,  then,  can  we  know,  in  any  given  case,  whether 
there  is  convergence,  divergence  or  parallelism  of  causa- 
tion? To  interpret  statistical  data  means  nothing  but 
to  decide  this  question  or  to  determine  the  degree  of 
causal  connectedness  in  the  given  group  of  phenomena, 
and  what  we  want,  is  a  practical  criterion  implied  in  the 
data  themselves. 

It  is  clear  that  even  connected  phenomena  must  vary, 
unless  they  have  all  their  causes  in  common,  which  hardly 
ever  happens.  The  regularity  of  their  variations  must, 
therefore,  depend  on  the  number  of  the  causes  they  have 
in  common,  that  is  to  say,  on  the  degree  of  their  causal 
connectedness.  Consequently  the  degree  of  their  con- 
nectedness must  be  inferable  from  the  degree  of  regular- 
ity in  their  variations,  and  statistical  interpretation  must 
essentially  consist  in  an  estimate  of  regularity, — a  task  of 
considerable  vagueness  and  delicacy. 

When  speaking  of  averages  we  tried  to  show  that, 
although  any  sequence  of  values,  be  it  regular  or  irregu- 
lar, must  have  its  arithmetic  mean,  this  calculated  and 
always  calculable  value  cannot  be  used  as  a  fair  repre- 
sentative and  convenient  substitute  of  the  data  themselves, 
unless  their  discrepancies  from  the  mean  value  are  suffi- 
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ciently  small  and  their  distribution  on  either  side  of  it 
sufficiently  even  to  warrant  the  assumption  that  there  is 
but  one  real  value  and  that  the  discrepancies  are  due  to 
incidental  perturbations  whose  causes  form  no  essential 
part  of  the  enquiry.  AVe  also  saw  that,  of  these  two 
conditions,  the  smallness  of  discrepancy  (or  statistical 
dispersion)  is  less  essential  than  the  evenness  of  distribu- 
tion. But  w^iat  is  the  value  of  such  a  criterion,  unless 
"smallness"  and  "evenness"  can  be  properly  defined? 
Considering  the  vagueness  of  these  terms,  we  might  have 
thought  that  none  but  arbitrary  or  conventional  defini- 
tions were  possible,  but  by  introducing  the  number  of 
data,  or  the  number  of  the  series  of  data,  as  a  tertium 
comparationis,  statisticians  have  succeeded  in  obtaining 
algebraic  formulas  whose  exactness  or  validity  can  be  ad 
libitum  increased  by  increasing  the  number  of  observa- 
tions. One  of  these  formulas  gives  an  algebraic  defini- 
tion of  the  "  probable  deviation,"  the  other  of  the  so- 
called  "  statistical  precision."  Both  these  values  are  cal- 
culable from  the  arithmetic  mean  of  the  given  data  and 
the  number  of  these  data,  and  it  is  clear  that  the  larger 
this  number  of  data  is,  the  smaller  must  be  the  "  probable 
deviation  "  and  the  greater  the  "statistical  precision,"  so 
that  the  "  precision  "  is  inversely  proportional  to  the 
"  probable  deviation,"  and  the  "  probable  deviation  " 
would  seem  to  be  inversely  proportional  to  the  number  of 
data  observed,  though  in  reality  it  is  inversely  propor- 
tional to  the  square  root  of  this  number  of  data.  We  can- 
not enter  into  mathematical  details  to  prove  this  last  pro- 
position, but  the  general  significance  of  those  terms  and 
their  relation  to  each  other  is  sufficiently  clear  to  make 
the  following  intelligible : 

In  order  to  decide  whether  a  series  of  data  may  or  may 
not  be  dealt  with  on  the  presumption  that  it  is  a  (slightly 
vitiated)  manifestation  of  law  and  intelligible  causation, 
calculate,  from  their  number  and  their  arithmetic  mean. 
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the  "  probable  error  or  deviation,"  that  is  to  say,  the  devi- 
ation from  the  mean  which  is  as  often  exceeded  as  not 
reached  within  this  series  of  observations.  Then  calcu- 
late the  average  deviation  directly  from  the  (positive 
or  negative)  data.  If  the  two  values  are  equal  or  nearly 
so,  the  presumption  on  which  the  theoretical  value  was 
calculated,  is  correct  and  the  phenomenon  is  the  effect  of 
causes  which  work  according  to  the  law  of  chances,  that 
is  to  say,  with  theoretically  absolute  precision.  If  the 
theoretical  value  is  smaller  than  the  average  of  the  real 
data,  the  presumption  of  a  certain  causal  connectedness 
will  still  be  legitimate,  but  the  number,  nature  and  work- 
ing of  the  presumably  common  causes  becomes  more  and 
more  uncertain. 

The  third  case,  of  the  theoretical  value  being  greater 
than  the  average  of  the  real  data,  can  hardly  be  admitted 
as  possible.  The  disturbing  elements  which  obfuscate 
causation  lying  all  on  the  side  of  nature  or  reality  and 
never  on  the  side  of  theory,  practical  precision  can  never 
be  greater  than  theoretical  or  ideal  precision,  unless  spec- 
ial contrivances  were  at  work,  which  would,  of  course, 
vitiate  the  whole  problem. 

This  rule  may  be  expressed  in  a  more  popular  form,  by 
substituting  graphic  representation  of  data  for  tabulated 
numerals.  We  then  may  say  that  although  these  data  are 
detached  points  which  we  may  multiply  but  cannot  con- 
nect, yet  if  they  appear  to  lie  on  a  curve  and  are  suffi- 
ciently numerous,  we  may  assume  that  all  the  intermedi- 
ate points  not  determined  by  observation  are  likely  to  lie 
on  the  same  curve.  In  assuming  this,  we  assume  that 
each  point  of  the  curve  is,  somehow,  determined  by  its 
two  neighbors  and  the  whole  curve  by  any  part  of  it.  In 
other  words :  we  assume  the  curve  to  be  expressible  by  an 
equation  and  the  phenomena  obser\-ed  to  be  the  result  of 
a  law  inferable  from  them. 
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If  the  points  do  not  appear  to  lie  on  a  continuous  curve, 
and  if  the  broken  Hne  connecting  them  shows  no  alter- 
nate deviations  from  some  ideal  medium,  we  may  at- 
tribute to  them  that  degree  of  causal  connectedness  which 
cannot  be  traced  back  to  the  causes  themselves  but  only 
to  some  anterior  (ancestral)  phenomenon  whose  graphic 
representation  shows  similar  ups  and  downs  as  the  given 
one.  Or  we  may  deny  their  causal  connexion  altogether 
and  consider  the  data  as  results  either  of  "  accident  "  or 
of  arbitrary  volition,  in  which  case  we  have  to  show  cause 
why  they  should  not  be  discarded  altogether  as  a  mean- 
ingless plurality  without  any  bond  of  union.  A  crystal 
may  interest  us,  but  hardly  a  heap  of  sand.  The  shape 
of  such  a  heap  may  be  very  curious,  so  curious  that  it 
attracts  notice  and  deserves  description,  but  the  more 
curious  it  is,  the  less  likely  is  it  to  occur  again  and  the 
less  likely  are  we  to  discover  the  various  causes  that  hap- 
pened to  produce  it,  such  as  the  size,  shape,  roughness.. 
moisture  of  each  molecule.  We  may  say,  therefore,  that 
the  descriptive  or  historic  interest  in  a  collective  phenom- 
enon is  greatest  where  the  scientific  or  theoretic  interest 
is  smallest. 

These  three  cases  correspond  exactly  with  our  original 
classification  which  we  will  now  recapitulate. 

1.  There  are  cognate  phenomena  connected  by  de- 
scent from  at  least  one  common  cause. 

2.  There  are  collectively  related  phenomena  which 
are  to  each  other  either  as  two  (successive)  generations 
ill  the  causal  pedigree,  or  as  a  hidden  but  inferrible  state 
of  things  is  to  its  manifestation,  so  that  the  latter  is  sug- 
gestive or  symptomatic  of  the  former.     And  there  are 

3.  unconnected  phenomena  which  not  being  derivable 
from  common  causes  are  mere  residts  to  us  and  have, 
through  their  accidental  or  intended  similarity,  an  his- 
toric or  descriptive  rather  than  a  scientific  interest. 
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But  there  are  different  degrees  of  connectedness  as 
there  are  different  degrees  of  accidentahty,  so  that  the 
first  as  well  as  the  third  of  these  categories  requires  a  sub- 
division. The  common  cause  of  a  group  of  phenomena 
is  either  known  a  priori  or  is  inferable  from  them.  That 
is  to  say:  the  collective  phenomenon  observed  is  either 
identical  with  some  known  deduction  from  some  known 
principle,  or  it  only  looks  as  if  it  might  be  such  a  deduc- 
tion. In  the  former  case  we  have  mathematical  cer- 
tainty ;  the  curve  reminds  us  of  its  formula.  In  the  latter 
case  we  have  inductive  approximation;  the  curve  tempts 
us  to  infer  from  it  some  empirical  formula  which  may 
or  may  not  hold  good  for  the  non-observed  part  of  the 
curve  but  which  can  be  indefinitely  corrected  through  ad- 
ditional data. 

In  like  manner,  there  must  be  two  classes  of  uncon- 
nected phenomena.  We  call  them  unconnected  when  we 
know  the  multiplicity  of  their  causes  but  not  these  causes 
themselves.  Now,  this  ignorance  may  be  either  partial 
or  total.  If  it  is  partial,  we  are  justified  in  adding  con- 
jectural causes  to  the  known  ones,  and  if  it  is  total,  we 
must  give  up  the  scientific  enquiry  and  content  ourselves 
with  the  descriptive  or  historic  record  of  the  facts  ob- 
served. In  the  former  case  we  may  speculate  on  some 
more  or  less  plausible  analogies;  the  curve  may  suggest 
another  curve;  in  the  latter  case  we  have  nothing  but 
historic  exactness,  the  data  being  what  they  are,  a  series 
of  points  whose  only  discernible  bond  of  union  is  juxta- 
position and  which  refuse  to  be  rounded  off  into  fictitious 
continuities  or  laws. 

We  thus  obtain  the  following  five  classes : 


a.  Necessarily  1  ^         ^   , 

I.  /    -  Connected 

b.  Fresitniably  \ 

II.  Indirectly  Connected 

...         ,,  \  phenomena. 

III.  f-   ^PP^'^^'^^y    '    Unconnected  \ 

J 


Collective 


b.   Absolutelv  \ 
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But  it  is  clear  that  in  the  first  of  these  five  classes,  the 
reign  of  law  being  absolute  and  the  law  itself  being 
known,  we  require  no  statistical  data  to  elucidate  or  to 
prove  it.  And  statistical  enquiry  is  equally  out  of  place 
in  our  fifth  class  where  no  law,  at  least  no  knowable  law, 
reigns.  The  phenomena  of  this  class  are  commonly 
called  '  accidents '  and  what  '  accident '  is  in  nature  is. 
from  a  statistical  point  of  view,  free  u'ill  in  ethics.  That 
every  action  must  spring  from  a  motive,  may  be  con- 
ceded, but  what  was  the  cause  of  the  motive?  And  in 
the  case  of  many  conflicting  motives,  what  is  the  deter- 
mining cause  of  our  choice?  Even  those  who  cannot 
grasp  the  idea  of  spontaneity,  must  admit  that  human 
motives  and  biases  are  something  infinitely  more  subtle 
and  intricate  than  physical  forces  and  physical  causes. 
And  if  we  have  to  admit  the  transcendency  even  of  the 
latter  by  calling  their  effects  '  accidents,'  we  must  a  forti- 
ori acknowledge  the  transcendency  of  the  former  by  call- 
ing them  "  free  will."  Neither  the  truism  of  proverbial 
philosophy :  '  there  is  no  accident,'  nor  the  dogma  of 
materialism :  '  there  is  no  freedom  of  will  '  can  make  this 
class  of  phenomena  less  incalculable  to  us,  and  incalcula- 
bleness  is  as  stubborn  a  fact  as  any  other  fact,  and  we 
may  stumble  over  it,  if  we  choose  to  ignore  it. 

By  excluding,  therefore,  the  first  and  the  fifth  category 
as  lying  outside  the  range  of  statistical  interest,  we  obtain 
three  classes  of  collective  phenomena  which  being  either 
presumably  connected  or  indirectly  connected  or  appa- 
rently unconnected,  have  this  in  common  that  they  belong 
to  the  level  of  probability  and  contingency,  where  there 
is  neither  absolute  certainty  nor  absolute  incalculableness, 
but  relative  certainty  and  relative  predictableness  ranging 
between  these  two  extremes.  The  causes  and  laws  are 
not  known  a  priori  but  inferred  and  induction  being  less 
certain  than  deduction,  the  future  validity  of  these  laws 
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and  causes  will  depend  on  the  degree  of  their  inferable- 
ness.  The  empirical  formula  inferred  from  observed 
data  will  the  more  probably  hold  good  for  the  non-ob- 
served part  of  the  phenomenon  or  for  future  phenomena, 
the  greater  the  number  of  data  is,  from  which  it  was 
inferred.  It  is  both  general  principle  and  concrete  result 
and  its  retrospective  adequacy  is  the  exact  measure  of  its 
prospective  validity. 

This,  then,  is  the  real  sphere  of  statistics.  Once  more 
we  find  in  it  three  distinct  levels  of  knowledge,  but  these 
levels  are  now  better  defined  and  their  aggregate  range 
is  more  limited  than  we  found  it  to  be  at  the  outset  of  our 
enquiry.  We  also  possess  a  practical  rule  or  criterion  for 
deciding  on  which  level  any  given  problem  may  have 
to  be  placed.  But  it  cannot  be  denied  and  ought  to  be 
admitted  by  statisticians,  that  this  rule  fulfils  only  part  of 
what  it  promises :  it  shows  us  quite  clearly  the  boundary 
Ime  which  separates  the  uppermost  level  from  the  second, 
but  not  the  one  that  separates  the  second  from  the  third. 
When  we  know  that  a  given  phenomenon  does  not  be- 
long to  the  first  level,  the  algebraic  formula  will  not  help 
us  to  ascertain  whether  and  how  far  we  may  deal  with 
the  phenomenon  as  a  symptom  of  something  else.  And 
here  we  have  a  permanent  source  of  error  which  cannot, 
it  seems,  be  stopped  by  any  rough-and-ready  contriv- 
ance and  whose  dangers  must  forever  depend  on  our 
mode  of  viewing  things  at  large,  in  other  words,  on  our 
philosophy. 

It  would  be  a  great  error  to  suppose  that  such  a  crite- 
rion might  be  found  in  the  quality  or  nature  of  the  sub- 
ject matter  or  in  the  scientific  province  to  which  the  given 
phenomenon  belongs.  For  the  rubrics  obtained  by  a 
classification  of  sciences  according  to  their  subject  matter, 
far  from  coinciding  with  our  three  statistical  levels,  cross 
these  three  levels,  as  it  were,  at  right  angles,  so  that  each 
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class  of  sciences  covers  part  of  the  three  levels  and  each 
level  stretches  across  all  classes  of  sciences.  But  al- 
though we  cannot  find  the  desired  criterion  in  this  way, 
we  shall  gain  in  clearness  and  width  of  horizon  by  mak- 
ing the  most  of  this  incongruence  of  the  two  classifica- 
tions, that  is  to  say,  by  using  them  as  abscissas  and 
ordinates  in  a  table  with  two  entries. 

The  simplest  classification  of  sciences  (excluding 
mathematics  on  one  side  and  history  on  the  other)  is 
their  division  into 

1.  physical  sciences  referring  to  inanimate  nature, 

2.  biological  sciences  referring  to  organic  life, 

3.  ethics  and  social  sciences  referring  to  collective  or 
individual  action. 

We  see  at  once  that  the  real  fimdamentum  divisionis 
here  is  the  degree  of  consciousness,  which  is  nil  in  inani- 
mate nature  and  greatest  in  human  action.  In  biology 
we  meet  with  nerve-power  and  "  cell-souls "  but  the 
spontaniety  of  these  cell-souls  (if  they  have  any)  and  the 
spontaneity  of  animal  instinct  can  but  slightly,  if  at  all, 
interfere  with  the  reign  of  law.  Unknown  and  compli- 
cated though  it  is,  organic  nature  is  still  a  part  of  Nature 
and,  pro  tanto,  subject  to  fixed  laws.  Instinctive  actions 
are  fairly  calculable,  as  hunters  know,  and  psychology 
itself,  dealing  as  it  does  with  much  that  is  unconscious 
or  half-conscious  "  cerebration  "  (such  as  habit  and  asso- 
ciation of  ideas)  belongs  quite  as  much  to  the  second  as 
to  the  third  class  of  sciences.  When  Buckle  tells  us  that 
the  number  of  misdirected  (and  undirected)  letters  pass- 
ing through  the  London  Post  Office  does  not  much  vary 
from  year  to  year,  we  must  consider  this  as  a  curious  bit 
of  information,  but  not  as  belonging  to  the  natural  his- 
tory of  homo  sapiens,  as  if  there  were  a  law  that  makes 
it  necessary  that  a  certain  percentage  of  human  beings 
should  act  foolishly. 
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No  doubt  the  temptation  to  make  such  a  mistake  is 
great,  since  whatsoever  many  persons  have  in  common 
cannot  be  the  result  of  individual  caprice  but  must  be  a 
more  or  less  general  characteristic  of  human  nature.  But 
this  depends  entirely  on  the  number  of  those  persons  and 
we  must  take  a  common-sense  view  of  what  is  '  many  ' 
and  what  is  "  few."  A  folly  committed  by  about  25 
persons  in  a  million  cannot  be  said  to  be  an  essential  part 
of  human  nature,  and  if  this  number  remains  the  same 
year  after  year,  it  is  because  there  is  no  reason  why  it 
should  vary,  as  long  as  its  causes,  which  (not  lying  in 
human  nature)  must  lie  in  outward  circumstances,  re- 
main unaltered.  A  sudden  increase  of  culture  and  pros- 
perity would  alter  these  numbers  at  once,  as  can  be 
proved  by  comparative  statistics. 

If  we  now  arrange  the  subject  matter  of  each  science 
(or  rather  class  of  sciences)  according  to  its  calculable- 
ness  or  incalculableness,  we  shall  find  again  within  each 
science,  our  three  statistical  levels  (with  a  marked  pre- 
ponderance of  the  central  level). 

Beginning  with  the  most  purely  theoretical  part  of 
physical  science,  we  have  on  the  first  level  the  whole  mass 
of  physical  phenomena  that  are  predictable  or  can  be 
verified  by  experiment,  failure  being  due  to  no  theoretical 
flaw  in  the  law  of  chances  but  to  physical  imperfections. 
Next  come  the  "  indirectly  connected  "  phenomena  of 
nature  which,  though  known  to  be  ruled  by  laws,  are  too 
complicated  to  be  understood  or  predicted.  They  seem 
to  be  connected  with  other  phenomena,  but  even  if  the 
connexion  between  sun-spots  and  draughts  or  between 
sun-spots  and  magnetic  disturbances  were  proved,  the 
prediction  of  either  event  often  proves  false  and  theories 
have  then  to  be  amended  accordingly.  All  weather-rules 
are  uncertain,  but  their  uncertainty  proves  the  value  of 
meteorological  statistics  and  can  be  lessened,  if  at  all.. 
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only  through  these  statistics.  More  hopelessly  uncertain, 
however,  and  more  incalculable  are  the  "  apparently  un- 
connected "  phenomena  which  we  find  on  the  third  level 
of  this  rubric  and  which  constitute  the  "  chapter  of  acci- 
dent." We  may  count  the  flashes  of  lightning  in  a  storm, 
the  number  of  hailstones  or  of  inundations  in  a  given 
length  of  time  and  in  a  given  area,  but  what  follows  from 
such  data?  If  the  insurance  principle  is  to  be  applied  in 
these  cases,  the  bargain  can  have  no  greater  fairness  than 
a  fair  bet  whose  fairness  consists  in  the  equality  of  ignor- 
ance on  both  sides. 

In  like  manner,  the  biological  sciences  have  their  three 
levels  of  relative  certainty  and  accidentality.  On  the 
first  we  have  all  so-called  laws  of  life.  These  laws  being 
less  known  to  us  and  their  working  being  less  regular 
than  the  working  of  the  physical  forces,  the  statistical 
method  becomes  indispensable:  the  normal  length  of  the 
human  life,  the  ratio  between  male  and  female  children 
and  other  typical  values  on  which  life  assurances  and 
annuities  are  calculated  are  essentially  statistical  prob- 
lems which  could  not  be  solved  by  any  other  method.  On 
the  second  level  of  this  rubric  we  must  place  the  statistics 
referring  to  hygiene,  to  the  insalubrity  of  trades,  climates 
or  localities,  to  epidemics,  vaccination,  insanity,  to  popu- 
lation and  ethnographic  peculiarities,  to  harvests,  famines 
and  to  all  other  phenomena  whose  causal  relations  can 
only  be  inferred  from  succession  or  simultaneousness.  In 
medicine  and  whenever  the  nature  of  the  phehnomenon 
is  as  unknown  to  us  as  its  causes,  the  propter  hoc  can  only 
be  inferred  from  the  post  hoc:  the  efficiency  of  a  morbific 
cause,  of  a  drug  or  a  mode  of  treatment  can  be  proved  by 
no  reasoning,  yet  may  be  rendered  more  or  less  plausible 
by  statistics.  In  all  these  cases  the  statistical  data  are 
expected  to  reveal  some  otherwise  hidden  or  doubtful 
connexion  between  one  "  indirectly  connected  "  phenom- 
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enon,  such  as  health,  and  some  other  "  indirectly  con- 
nected "  phenomenon,  such  as  habits,  wealth,  climate, 
occupation,  marriage,  mode  of  medical  treatment,  etc. 
And  this  connexion  will  be  either  reciprocal  or  one  sided, 
that  is  to  say :  the  two  phenomena  compared  will  be  either 
interdependent  or  one  will  be  symptomatic  of  the  other. 
The  third  level  of  quasi-accidentality  will  here  be  occu- 
pied by  all  those  highly  complex  phenomena  whose  fac- 
tors are  partly  psychological  and  partly  physical.  Ship- 
wrecks, conflagrations,  railway  "  accidents "  and  even 
such  oddities  as  Mr.  Buckle's  misdirected  letters  are  al- 
most always  due  to  the  joint  action  of  outward  circum- 
stances and  freaks  of  unconscious  cerebration.  The 
regularity  of  such  phenomena  being  always  small  and 
even  then  only  apparent,  the  fairness  of  the  insurance 
bargain  depends  exclusively  on  the  circumstances  of  each 
case. 

In  our  last  rubric  which  contains  the  effects  of  con- 
scious volition,  we  seem  to  lose  sight  of  nature,  but  when 
we  consider  that  human  action  is  either  determined  by 
reason  or  by  taste  or  by  moral  motives,  we  see  at  once 
that  here,  too,  we  have  sufficient  material  for  our  three 
levels.  Logical  and  rational  actions  springing  from  in- 
telligible motives,  are  always  more  or  less  predictable. 
We  know  beforehand  that  gold  will  be  exported  after  a 
considerable  rise  in  the  rate  of  exchange,  and  we  need 
not  count  the  bankers  who  export  it.  But  not  all  the 
phenomena  of  political  economy  are  equally  transparent : 
the  laws  regulating  supply  and  demand,  are  theoretically 
as  valid  as  any  physical  law,  but  their  validity  rests  on 
the  assumption  that  all  men  are  not  only  rational  but  also 
morally  neutral  beings,  neither  unselfish  nor  excessively 
mean  and  greedy.  And  this  assumption  being  false,  we 
often  see  the  doctrine  of  free  trade  and  free  competition 
practically  refuted  by  "  rings,"  "  camorras,"  market  con- 
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spiracies,  corn-speculators  and  others  who  carry  the  prin- 
ciple to  its  utmost  consequences.  It  is,  in  fact,  rare  that 
reason  alone  is  allowed  to  regulate  human  action,  but 
where  this  is  the  case,  there  can  be  no  room  for  statistical 
enquiry.  What  statisticians  have  called  generic  phenom- 
ena are  collective  actions  of  this  kind,  whose  causal  con- 
nexion is  a  priori  intelligible,  and  if  they  find  a  place  in 
our  diagram,  it  is  because  they  never  have  the  certainty 
of  astronomical  events  (which  are  excluded  from  our 
scheme),  and,  rational  though  they  are,  we  generally 
find  traces  of  moral  or  conventional  biases  among  their 
efficient  causes. 

The  second  class  of  conscious  actions  are  truly  social 
phenomena.  They  are  more  or  less  rational,  but  ration- 
alness  does  not  define  them.  The  motive  of  the  indi- 
vidual is  hidden  under,  and  modified  by,  that  complex 
mass  of  social  and  traditional  influences  which  we  call 
fashion,  conventionalism,  local  spirit  or  the  spirit  of  the 
age.  It  is  clear  that  such  actions  may,  collectively,  be- 
come exponents  of  human,  national  or  local  culture,  of 
art,  literature,  industry,  prosperity,  and  being  indicative 
of  a  particular  stage  of  development,  their  statistics  are, 
not  improperly,  called  evolutionary. 

On  the  last  level  in  this  rubric  we  shall  have  to  put  all 
purely  ethical  or  rather  moral  phenomena.  Volition, 
though  conscious,  is  embarrassed  by  a  multitude  of  con- 
flicting motives,  judgments  and  desires,  and  the  casting- 
vote  or  decisive  bias  whether  coming  from  free  choice, 
caprice  or  innate  preference,  is  generally  incalculable. 
The  statistics  of  crime  and  of  suicides  belong  partly  to 
this  rubric. 
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All  this  may  be  summed  up  in  the  following  diagram, 
which  will  be  the  more  intelligible  for  not  being  encum- 
bered with  details  and  examples: 


Level  of 
Certainity 


II. 

Level  of 
Contingency 


Inanimate 
Nature. 


I.  Probabilities  cal- 
culable from  the- 
oretical laws. 


4.    Dependent     and 
interdependent 
phenomena. 
(Cosmic  and  meteo- 
rological statistics). 


Animate 
N^ at  tire. 


2.  Empirical  laws  in- 
ferred from  types 
and  typical  aver- 
ages. 

(Biological  statistics) 


3.  Rational  action 
guided  by  Utility. 
("Generic'  phenom- 
ena :  financial  statis- 
tics, etc) 


5.  Symptomatic  phe- 
nomena. 

(Medical  and  ethno- 
logical statistics). 


Conscions 
J  ^olition 


Evolutionary  phe- 
nomena. 


(Social  statistics). 


III. 

Level  of 
Accident 

and 
Freedom 


Incalculable  (be- 
cause unconnect- 
ed) phenomena. 


Descriptive 
tics.) 


statis- 


8.  Complex  phenom- 
ena. Accidents 
in  the  sense  of 
disasters. 

(Chronicling  statis- 
tics). 


9.  Action  determined 
by  moral  freedom. 


(Statistics  as  histori- 
cal record.) 


Of  course,  these  lines  of  division  are  no  absolute  bound- 
aries. There  are  many  phenomena,  especially  among 
those  referring  to  what  may  be  called  human  nature, 
which  can  be  placed  on  more  than  one  statistical  level  and 
in  more  than  one  scientific  rubric.  The  statistics  of 
drunkenness,  for  instance,  are  partly  pathological  and 
ethnographical,  partly  social  or  evolutionary.  Duelling, 
though  eminently  a  social  or  evolutionary  phenomena, 
may  also  be  considered  as  a  moral  one,  and  suicides 
which  are  essentially  moral  phenomena,  may  also  be  dealt 
with  either  as  social  or  as  pathological  phenomena,  when 
we  have  reason  to  suppose  that  their  number  is  greatest  in 
times  of  reckless  competition  or  in  certain  seasons  of  the 
year. 

The  reason  of  all  this  is,  that  the  term  '*  human  nature" 
has  a  double  meaning.  In  one  sense,  human  nature  or 
the  nature  of  an  intelligent  and  moral  individual  is  the 
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conscious  negation  of  brute  nature,  but  human  nature  as 
the  complex  of  quahties  and  capacities  common  to  most 
human  beings,  is,  to  a  certain  extent,  an  object  of  natural 
history  and  natural  science.  In  this  latter  sense  it  will 
be  less  calculable  than  physical  nature  but  more  so  than 
individual  nature.  The  freedom  of  individual  will,  even 
if  it  were  only  apparent  like  the  accidentality  of  *'  acci- 
dent," would  remain  a  practically  incalculable  agency. 
Its  manifestations  may  be  counted  and  registered,  that  is 
to  say,  many  free  and  independent  actions  may  prove 
sufficiently  similar  to  form  a  collective  phenomenon,  but 
the  numeral  of  this  phenomenon  can  give  us  no  clue  to  the 
recesses  of  the  human  conscience,  and  we  shall  never  be 
able  to  talk  of,  and  to  reckon  with,  moral  bias,  emotion, 
genius,  inspiration  as  we  can  talk  of,  and  reckon  with, 
gravity  and  electricity  and  the  more  reliable  forces  of  our 
animal  nature  such  as  greed,  hunger,  or  vindictiveness. 

The  way  in  which  we  deal  with  statistical  problems, 
and  the  criteria  we  use  in  assigning  to  each  given  prob- 
lem its  level  and  its  rubric,  must  greatly  depend  on  our 
general  philosophy  or  "  world-view."  Our  diagram  helps 
us  to  no  algebraic  formula  that  were  applicable  through- 
out its  nine  categories,  but  it  has  the  advantage  of  bring- 
ing order  and  clearness  into  the  great  mass  of  materials 
to  which  the  statistical  method  of  enquiry  can  be  applied. 
It  shows  us  the  limits  of  statistical  competency  which  lie 
not  so  much  on  the  four  borders  of  our  diagram  as  near 
its  four  corners,  for,  while  the  sphere  of  scientific  statis- 
tics must  lie,  in  one  sense,  between  certainty  and  accident, 
it  lies,  in  another  sense,  between  physical  forces  and  con- 
scious motives.  Both  physical  causes  and  conscious 
motives  may  belong  to  it,  but  only  when  the  physical 
causes  are  sufficiently  numerous  and  their  action  suffi- 
ciently complicated  not  to  be  calculable  and  the  conscious 
motives  are  sufficiently  common  not  to  be  incalculable. 
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Regularity  of  action  being  then  disguised  by  the  com- 
plexity of  the  phenomenon,  the  physical  causes  will  have 
a  subjective  uncertainty  of  action  as  great  as  the  objective 
uncertainty  of  biological  phenomena ;  and  individual 
spontaneity  being  disguised  by  social  sameness,  the  con- 
scious motives  will  have  a  subjective  certainty  apparently 
as  great  as  the  objective  certainty  of  physical  phenomena. 

On  our  first  level,  but  more  particularly  in  its  first  and 
third  category,  statistics  can  never  be  more  than  an  aux- 
iliary for  elucidating  otherwise  intelligible  laws.  On 
our  last  level,  but  more  particularly  in  its  first  and  third 
category,  statistics  may  count  and  register,  describe  and 
chronicle,  but  must  beware  of  arguing.  Argumentative 
statistics  being  superfluous  in  our  first  and  third  cate- 
gory, become  more  or  less  impossible  in  our  seventh  and 
ninth  category,  and  only  in  the  five  remaining  categories 
formed  by  the  intersection  of  the  two  central  rubrics, 
statistics  can  claim  the  rights  and  honors  of  an  indepen- 
dent science. 

Notwithstanding  all  this,  there  is  a  two-fold  tendency 
among  statisticians  to  contract  this  legitimate  domain  of 
theirs,  the  one  acting  horizontally  from  right  to  left, 
the  other  vertically  from  below  upwards.  The  mate- 
rialist who  denies  human  freedom  and  sees  in  life  nothing 
but  a  physico-chemical  process,  will  be  prone  to  transfer 
statistical  data  from  the  third  vertical  ru1)ric  into  the 
second  and  from  the  second  into  the  first,  and  the  mystic 
who  has  this  in  common  with  the  materialist  that  he 
denies  accidentality,  will  be  prone  to  promote  phenomena 
from  the  lower  levels  to  the  highest  level,  which  is  the 
level  of  the  reign  of  law.  The  former  tendency  can  only 
last  as  long  as  the  reign  of  materialism  lasts,  but  the 
latter  tendency  is  far  more  permanent  because  it  is  com- 
mon to  the  rationalist,  the  believer  and  the  mystic,  who 
all  agree  in  repudiating  accident  and  differ  only  in  the 
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name  of  its  substitute,  which  is  fixed  law  to  the  rational- 
ist, God  or  Providence  to  the  believer,  occult  powers, 
fate,  "  manifest  destiny  "  to  the  mystic.  The  error  here 
contemplated  does  not  lie  in  any  of  these  creeds  but  in  the 
tendency,  common  to  them  all,  of  rejecting  a  practically 
useful  and  indispensable  term  on  the  ground  of  a  theo- 
retical truism  which  is  admitted  by  all  who  use  the  term 
'  accident '  in  its  subjective  meaning. 

The  first  tendency,  when  acting  alone,  induces  statisti- 
cians to  ascribe  to  unconscious  agencies  what  is  due  to 
conscious  motives;  the  latter,  when  acting  alone,  induces 
them  to  ascribe  to  causal  connexion  what  is  due  to  out- 
ward similarity.  The  former  effaces  moral  responsibil- 
ity, the  latter  scientific  honesty;  the  former  destroys  con- 
sciousness, the  latter  hypostasises  the  unconscious;  the 
former  makes  statistics  nihilistic,  the  latter  cabalistic. . 

Many  weather-rules  become  cabalistic  through  ex- 
cessive specialization.  We  are  apt  to  become  cabalistic 
when  laying  too  much  stress  on  the  statistics  of  street 
accidents,  of  twin-births,  of  psychological  freaks,  of  mis- 
prints or  other  oddities  occurring,  with  apparent  and 
transitory  regularity,  with  certain  limits  of  time  and 
space.  All  talk  about  good  luck  and  bad  luck,  if  founded 
on  ever  so  many  statistical  data,  is  essentially  cabalistic, 
and  cabalistic  is  the  statesman  who  recognizes  the  vox 
Dei  in  the  roars  of  the  mob  or  in  the  whims  of  public 
opinion.  A  political  cry,  provided  it  gratifies  the  lower 
aspirations  of  the  people,  will  soon  be  joined  in  by  a 
large  number  of  persons :  it  may  then  become  an  irresist- 
ible force,  but  can  never  be  a  sign  or  proof  of  "  manifest 
destiny." 

If,  on  the  other  hand,  the  theory  were  propounded 
(and  it  has  been  propounded)  that  sun-spots  and  human 
prosperity  are  concomitant  phenomena,  we  should  have  a 
typical   example  of  the  other  kind  of  statistical  error 


5oS]  On  Collective  Phenomena  35 

which  we  have  called  the  materialistic  error.  Many  con- 
clusions drawn  from  phrenological  data  (especially  in 
criminal  statistics)  belong  to  this  class  of  fallacies,  and 
the  same  must  be  said  of  those  fanciful  statistics  of  genius 
or  other  forms  of  human  greatness,  when  pretending  to 
prove  the  dependence  of  such  phenomena  on  topograph- 
ical data,  on  food,  on  latitude,  on  isothermal  zones. 

Crimes  are,  and  ought  to  be  considered  as,  conscious 
actions.  As  such  they  belong  to  our  third  rubric  and 
more  particularly  to  its  third  level,  which  is  the  level  of 
moral  freedom.  They  are  essentially  individual,  and 
outward  similarity  does  not  always  suffice  to  make  them 
countable  as  a  collective  phenomenon.  A  hungry  man  may 
steal  eatables,  a  a  banker's  clerk  having  his  mother,  his 
sisters  and  a  family  of  children  to  maintain,  may  defraud 
his  rich  employer,  but  what  do  we  gain  by  counting  and 
booking  such  crimes?  They  will  occur  occasionally,  as 
long  as  human  frailty  lasts,  and  they  will  occur  in  periods 
of  prosperity  as  well  as  in  periods  of  commercial  depres- 
sion. The  temptation  here  is  as  intelligible  as  the  rational 
motive  in  those  actions  which  constitute  "  generic  "  phe- 
nomena, but  these  crimes  are  not  generic  phenomena  for 
all  that,  for,  although  their  motive  may  be  as  intelligible 
as  in  the  case  of  innocent  expediency,  its  efficacy  (or 
power  of  inducing  action)  can  never  be  as  certain.  A 
thousand  persons  may  feel  the  temptation,  but  we  cannot 
tell  how  many  or  whether  any  will  act  on  it. 

We  admit,  however,  that  a  great  number  of  crimes, 
such  as  fraudulent  bankruptcy,  professional  robbery  and 
murder,  furnish  items  for  collective  phenomena.  Being 
acts  of  warfare  which  the  criminal  wages  against  society, 
they  are,  to  a  certain  extent,  induced  by  society,  and  these 
statistics  then  become  social  or  evolutionary  phenomena 
belonging  to  the  second  level  of  our  third  rubric. 

We  must  further  admit  that  when  the  purely  animal 
factor  of  crime  predominates  over  its  mental  or  moral 
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factor,  as  is  the  case  in  all  crimes  of  violence  and  brutal- 
ity, such  crimes  may  furnish  data  indicative  of  certain 
phrenological  types  or  of  pathological  states  such  as  in- 
sanity. A  certain  part  of  criminal  statistics  may,  conse- 
quently, belong  to  our  second  rubric  which,  embracing  all 
biological  phenomena,  is  the  battlefield  of  mental  and 
physical  agencies.  Here  our  jury-men  find  their  store  of 
'"  extenuating  circumstances "  which  we  are  far  from 
grudging,  but  it  is  clear  that  one  may  go  too  far  in  this 
direction  and  that  the  more  we  shift  human  action  from 
its  proper  category  towards  that  of  physical  events,  the 
smaller  will  be  our  appreciation  of  moral  responsibility. 

The  materialistic  philosophy  which  has  induced  this 
tendency,  may  claim  the  merit  of  philosophic  consistency. 
But  what  shall  we  say  of  those  shallow  thinkers  and  law- 
givers who  deal  with  crime  as  if  it  were  nothing  but  a 
form  of  viciousness  repressible  by  fear.  The  Swiss  peo- 
ple who  have  just  voted  for  the  re-establishment  of  the 
pain  of  death  and  for  the  publicity  of  executions,  have 
shown  thereby  that  they  are  firm  believers  in  the  deter- 
rent effects  of  capital  punishment.  They  had  abolished 
it,  because  there  was  a  time  when  their  prisons  were  all 
but  empty  and  when  crimes  of  any  kind  were  extremely 
rare.  The  last  seven  years  having  shown  a  startling  in- 
crease of  crime  and  especially  of  murder,  the  Swiss  were 
not  wrong  in  dealing  with  this  phenomena  in  its  social 
and  evolutionary  sense.  It  would  have  been  rational  to 
enquire  whether  the  presence  of  8,000  Italian  workmen 
on  the  St.  Gotthard  line  or  the  nihilistic  spirit  emanating 
from  the  Swiss  schools  and  universities  had  anything  to 
do  with  it.  But  to  treat  it  at  once  as  a  purely  psycho- 
logical phenomena  caused  by  the  disappearance  of  a  pen- 
alty which  had  for  generations  proved  superfluous,  was  a 
bit  of  crude  reasoning  wdiich  looks  logical  but  is  absurd. 

The  two  tendencies  mentioned  above,  though  appa- 
rently due  to  two  opposite  habits  of  thought,  are  often  at 
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work  together,  and  the  one  acting  from  below  upwards 
while  the  other  acts  from  right  to  left  (in  our  diagram), 
the  tendency  resulting  from  their  joint  action  must  be  in 
the  direction  of  the  diagonal,  so  that  all  the  influences  apt 
to  vitiate  statistical  reasoning  may  be  summed  up  in  a 
general  tendency  to  consider  all  collective  phenomena  as 
effects  of  intelligible  causes  and  as  causes  of  probable 
effects.  There  are  economists,  for  instance,  who  confi- 
dently believe  that  we  are  now^  entering  on  an  area  of 
prosperity  which  is  to  last  five  years,  and  who  have  no 
other  ground  for  believing  this  than  the  equal  length  of 
the  late  area  of  commercial  depression.  This  is  both 
cabalistic  and  materialistic,  because  it  implies  that  these 
alternations  and  their  respective  lengths  (for  which  we 
are  mainly  responsible  ourselves),  are  regulated  by  mys- 
tic laws  and  by  powers  over  which  we  have  no  control. 
Mr.  Buckle  tried  hard  to  prove  statistically  the  regularity 
and  calculableness  not  only  of  events  but  of  human 
actions.  Though  writing  while  Hartman  was  still  in  his 
teens  and  some  years  before  the  Darwinian  doctrine  of 
inheritance  had  become  a  common  creed,  he  was,  uncon- 
sciously, a  true  worshipper  of  the  Unconscious.  But 
what  has  science  gained  by  this  new  worship?  To  have 
discovered  the  mystic  vestiges  of  an  occult  power  com- 
bining the  functions  of  Registrar-General  with  those  of  a 
universal  tyrant,  may  be  a  merit  but  ought  not  to  be  the 
boast  of  the  rationalist.  Yet,  if  statistics  have  ever  be- 
come cabalistic,  it  was  due  to  this  peculiar  form  of 
rationalism  called  materialism,  which  cannot  try  to  be 
deep  without  lapsing  into  mysticism. 

III.  Little  remains  to  be  said  about  the  prospective 
interpretation  of  statistical  data  or  the  estimate  of  proba- 
bilities. We  know  that  the  certainty  of  the  reoccurrence 
of  a  phenomenon  is,  theoretically,  as  great  as  the  relative 
certainty  with  which  it  can  be  derived  from  its  causes. 
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Its  probability  may  be  called  its  prospective  causality,  just 
as  its  causal  connexion  may  be  called  its  retrospective 
probability :  any  error  of  diagnosis  will  induce  error  of 
prognostication.  Much,  therefore,  of  what  can  be  said 
about  probability,  is  implied  in  what  has  been  said  already 
about  causal  connectedness  or  inferribleness  of  causes. 

It  is  important  to  remember  that  the  term  "  chance  " 
which  is  often  used  in  the  sense  of  accidentality,  is,  phil- 
osophically, the  reverse  of  accident,  since  it  implies  rela- 
tive calculableness,  while  accident  is  absolute  incalculable- 
ness.  There  is  a  lazv  of  chances,  but  there  can  be  no  law 
of  accident,  so  that  the  calculus  of  probabilities  will  be 
most  applicable  on  the  first  level,  less  so  (but  still  applic- 
able) on  the  second,  least  on  the  third, — not  because 
there  is  any  flaw  in  the  theory  of  chances  or  any  unsur- 
mountable  algebraic  difficulty,  but  because  the  validit}'  of 
chances  rests  on  assumptions  which  are  truest  on  the  first 
and  least  true  or  altogether  impossible  in  the  last  level. 

The  algebraic  measure  of  a  chance  is  a  fraction  whose 
numerator  is  the  number  of  favorable  cases  (or  favorable 
possibilities)  and  whose  denominator  is  the  number  of 
all  the  possible  cases.  But  we  have  seen  that  all  statis- 
tical data,  though  apparently  numbers,  are  ratios,  per- 
centages and  therefore  fractions  whose  numerator  repre- 
sents the  number  of  observed  facts  (or  these  calculated 
averages)  and  whose  denominator  is  the  sum  of  all  the 
observed  cases  of  non-occurrence  as  well  as  of  occurrence. 
Thus  every  statistical  ratio  might  be  supposed  to  repre- 
sent a  fraction  of  probability,  and,  to  a  certain  extent, 
this  is  the  case,  but  it  is  only  true  when  the  possible  cases 
represented  by  the  denominator  have  all  the  same  degree 
of  ideal  possibility,  that  is  to  say,  when  they  are  abso- 
lutely homogeneous.  In  the  game  of  dice,  the  proba- 
bility of  scoring  ten  is  3/36  or  1/12,  the  favorable  cases 
being  three,  the  possible  ones  altogether  36.     But  if  in 
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times  of  an  epidemic,  three  persons  have  died  in  an  estab- 
hshment  of  36,  we  cannot  say  that  out  of  any  other  group 
of  36  persons,  three  are  hkely  to  die.  The  fraction  3/36 
or  1/12  does  not  represent  the  probabihty  of  death  in  the 
sense  in  which  it  represents  the  probabihty  of  scoring  10 
with  two  dice,  because  the  possibihty  of  death  is  by  no 
means  the  same  in  thirty-six  persons  of  different  age  and 
constitution,  while  the  possibihty  of  the  thirty-six  combi- 
nations in  the  game  of  dice  are  absolutely  equal.  Of 
course,  we  can  make  our  denominator  more  homogeneous 
by  making  many  series  of  observations  and  calculating 
the  mean  value  or,  which  comes  to  the  same,  by  enlarging 
the  denominator  and  reducing  the  new  fraction  to  the 
former  unit.  If  in  a  thousand  groups  of  36  persons  the 
arithmetic  mean  of  the  thousand  death-rates  were 
3000/36000,  this  fraction,  which  is  again  equal  to  1/12, 
would  indeed  represent  the  probability  of  death  for  the 
survivors,  but  even  then  its  validity  would  be  less  great 
than  the  probability  of  scoring  ten  with  two  dice.  It 
would  be,  at  best,  but  a  probability  belonging  to  the  sec- 
ond level,  whereas  the  chances  in  a  game  of  dice  belong 
to  the  first.  By  multiplying  our  observations  we  have 
eliminated  only  that  factor  of  variableness  which  be- 
longed to  the  difference  of  validity  and  morbidity  of  the 
population,  but  not  the  other  factor  which  belongs  to  the 
increasing  or  decreasing  virulence  of  the  epidemic  and 
which  obviously  cannot  be  eliminated  at  all. 

It  is  different  with  those  vital  statistics  which  refer  to 
general  mortality  under  presumably  normal  and  perma- 
nent conditions.  Here  every  statistical  ratio  will  be  a 
fairly  valid  expression  of  probability,  and  life  insurance 
companies,  provided  they  revise  and  correct  their  tables 
from  time  to  time,  have  all  the  materials  for  offering  fair 
terms  to  their  associates.  That  perfect  fairness  can  only 
be  obtained  through  mutual  insurance,  is  a  matter  of 
course. 
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The  further  we  descend  from  this  level  of  typical  phe- 
nomena, the  less  fair  becomes  the  insurance  compact, 
even  when  its  bona  fide  object  is  not  undue  gain  but  to 
provide  against  dangers  over  which  we  have  no  control 
or  to  secure  indemnity  where  immunity  is  out  of  the 
question.  Such  dangers  are  disease,  old  age,  widow- 
hood, fire,  shipwreck,  floods,  hailstorms,  railway  acci- 
dents, etc.,  a  variety  of  emergencies  which  being  partly 
meteorological,  partly  biological,  partly  psychological 
and  generally  of  a  mixed  nature,  can  hardly  be  dealt  with 
in  a  uniform  manner.  How  can  we  calculate  tl^e  chances 
of  floods  or  hailstorms?  We  have  before  us  a  mare 
magnum  of  possibilities  whose  probabilities  cannot  be 
surveyed  from  the  terra  Hrnia  of  experience.  Averages 
have  no  meaning  here,  the  dispersion  and  irregularity  of 
the  observed  data  being  far  too  great  to  justify  the  belief 
in  anything  like  a  typical  mean.  The  valuation  of  chances 
must,  in  such  cases,  rest  on  the  observed  maxima,  these 
maxima  being  the  limits  not  likely  to  be  exceeded.  This 
is,  no  doubt,  an  injustice  to  the  policy-holder,  but  it  is 
made  good  by  the  comparative  rareness  of  the  occurrence, 
that  is  to  say,  by  the  relative  smallness  of  the  danger 
even  at  its  highest  valuation  and  by  the  corresponding 
smallness  of  the  premium.  The  compact,  then,  though 
scientifically  false  and  hopelessly,  incorrigibly  false,  be- 
comes practically  fair  enough. 

The  same  may  be  said  of  railway  accidents.  They  are 
highly  complex  phenomena  dependent  on  such  a  variety 
of  physical,  psychological  and  even  ethical  conditions 
that  even  careful  judicial  enquiries  often  fail  to  ascertain 
the  degree  of  imputableness  belonging  to  each  of  the 
possible  causes.  To  speak  of  a  calculable  probability  of 
such  accidents  seems  absurd,  and  yet  there  are  insurances, 
not  against  these  incalculable  events  but  against  their 
possible  and  doubly  incalculable  consequences  such  as  loss 
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of  limb  or  life.  Here,  too,  the  compact  can  never  be 
strictly  fair,  but  it  becomes  unobjectionable  and  even  use- 
ful, when  the  danger  is  small  and  the  number  of  policies 
so  large  that  even  the  smallest  premium  suffices  to  make 
the  insurance  remunerative.  The  probability,  in  this 
case,  is  not  a  ratio  but  an  endless  series  of  ratios,  or 
graphically,  not  a  line  or  a  curve,  but  an  ill-defined  zone 
of  possibilities :  it  is  a  probability  of  the  third  order  be- 
fitting the  nature  of  the  phenomena  which  belong  to  our 
third  level  of  statistical  enquiry. 

The  chances  of  a  lottery  and  those  of  most  games  are 
theoretically  calculable  and  obviously  belong  to  our  first 
level,  but,  as  a  matter  of  fact,  the  hopes  of  gamblers  are 
more  frequently  disappointed  than  fulfilled,  and  this  dis- 
crepancy between  theory  and  reality  is  due  either  to  un- 
fairness of  terms  or  to  the  necessarily  false  assump- 
tion on  which  even  bona  Ude  transactions  of  this 
kind  rest,  viz.,  that  the  calculated  possibihties 
are  all  equally  possible.  They  ought  to  be,  but 
never  are  and  never  can  be,  quite  equally  pos- 
sible. Dice,  for  instance,  are  never  absolutely  per- 
fect in  shape  or  absolutely  homogeneous  in  molecular 
structure :  their  centre  of  gravity  rarely,  if  ever,  coincides 
with,  their  geometrical  centre.  The  imperfections  of 
lottery-marks,  lottery-wheels,  playing-cards  and  other 
gambling  utensils  are  altogether  innumerable  and  a 
microscopic  defect  may  act  and  must  act  as  a  permanent 
bias.  The  fairness  of  any  game  of  chance,  therefore, 
does  not  lie  in  the  assumed  equality  of  the  calculated  pos- 
sibilities, but  in  both  gamblers'  common  ignorance  of 
their  irregularities.  That  the  ratio  between  stake  and 
prize  must  be  equal  to  the  calculated  ratio  of  chances,  is 
a  matter  of  course  and  does  not  concern  us  here,  but  the 
impossibility  of  perfection  in  tools  renders  it  necessary 
that  these  tools  should  be  used  in  turns  by  each  party,  and 
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where  no  tools  are  requisite,  as  in  a  bet,  the  bargain  can 
only  be  fair  when  both  parties  are  equally  ignorant  of  the 
final  issue  and  when  its  chances  are  either  incalculable  or 
have  not  been  calculated  by  either :  the  difference  of 
strength  in  their  convictions  is  then  expressed  by  a  dif- 
ference of  wagers,  and  subjective  probability  takes  the 
place  of  objective  or  theoretical  probability. 

Most  social  phenomena  having  to  be  treated  according 
to  the  rules  of  the  second  level,  will  yield  probabilities  of 
the  second  order,  and  it  is  a  greater  mistake  to  place 
them  too  high  than  to  place  them  too  low.  But  we  never 
hear  of  the  latter  and  lesser  mistake,  the  upward  tendency 
being,  as  we  have  seen,  universal  throughout  the  domain 
of  statistics.  The  very  common  belief  in  regular  cycles 
of  commercial  and  industrial  prosperity  is  proof  of  this 
tendency.  Surely  if  social  prosperity  were  a  phenome- 
non representable  by  a  curve  with  regular  undulations, 
we  might  boast  of  having  solved  the  greatest  of  all  social 
problems.  The  equation  of  that  curve  could  only  con- 
tain variables  belonging  to  physical  nature  and  would  be 
a  law  of  nature  empirically  inferred  as  a  Turk's  illness  is 
the  inferred  will  of  Allah.  And  what  is  this  belief 
founded  on?  M.  Lefevre,  the  President  of  the  British 
Statistical  Society,  informs  us  that  every  tenth  year  is  a 
year  of  greatest  depression,  that  this  has  been  so  during 
the  last  thirty  years  and  that  Prof.  Jevons  has  succeeded 
in  tracing  the  same  periodically  as  far  back  as  the  begin- 
ning of  the  eighteenth  century.*  The  readiness  with 
which  such  generalizations  are  always  accepted  by  the 
general  public,  is  hardly  intelligible  when  we  consider  the 
extreme  slenderness  of  their  numerical  foundation.  What 
do  we  know  about  the  commercial  statistics  of  the  year 
1700,  what  of  the  innumerable  whims  of  trades  and 
moods  of  industry  in  those  days?  Most  likely  the  periods 

*  The  London  Times  of  Nov.  23,  1878,  in  a  leader,  and  The  Times 
of  Dec.  21,  1878,  in  a  Letter  to  the  Editor. 
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of  prosperity  were  never  longer  than  ten  years  (man  can- 
not bear  prosperity  very  long),  but  who  can  tell  us  how 
often  they  were  shorter?  The  belief  in  a  decennial  or 
any  other  cycle  of  this  kind  seems  altogether  irrational, 
for  some  at  least  among  the  many  forces  that  regulate  the 
growth  and  flow  of  capital,  are  purely  psychological  and 
moral.  Greed  and  indifference,  caution  and  courage, 
thrift  and  prodigality  can  coexist  in  many  dififerent  pro- 
portions, succeed  each  other  at  many  different  rates,  en- 
hance or  impair  each  other  in  many  dififerent  degrees. 
What  right  have  we  even  to  look  out  for  law  or  fixed 
periodicity  in  financial  phenomena  as  if  they  were  comets 
or  eclipses?  And  do  not  even  comets  defy  our  algebra? 
All  we  know  from  experience  is  that,  sooner  or  later^ 
human  greed,  which  seems  greater  than  human  judgment, 
gets  choked  through  over-production,  so  that,  sooner  or 
later,  every  rise  must  be  followed  by  a  depression.  Con- 
sidering also  that,  on  the  whole,  the  lower  motives  are 
stronger  than  the  higher  ones,  we  may  go  so  far  as  to  say 
that  the  periods  of  human  prosperity  are  likely,  in  the 
long  run,  to  be  shorter  than  those  of  depression,  but  it 
would  be  intellectually  unbearable  and  morally  danger- 
ous, if  anything  like  a  fixed  and  calculable  law  were  sup- 
posed to  regulate  these  phenomena. 

We  grant  that  solar  physics  may  affect  our  planet. 
When  we  are  told  that  harvests  are  caused  by  sun-spots, 
we  have  no  theoretical  difficulty  in  admitting  the  con- 
nexion, provided  we  have  statistical  data  to  prove  the 
constant  coincidence  of  the  two  cycles.  But  the  more  the 
psychological  factor  in  any  collective  phenomenon  pre- 
dominates over  the  physical  factor,  the  weaker  and  the 
less  significant  will  be  the  legitimate  inferences  from  its 
statistics.  And  when  besides  the  physical  and  the  psycho- 
logical factors,  a  moral  factor  has  been  at  work,  our  stat- 
istics lose  still  more  of  their  dogmatic  and  prognostic 
suggestiveness. 
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Such  are  the  statistics  of  crime,  for  instance.  UnHke 
the  phenomena  of  poHtical  economy,  a  crime  need  not 
necessarily  be  considered  as  a  social  phenomena,  since  it 
belongs  to  private  rather  than  to  public  life,  and  still  more 
private  seems  to  be  the  nature  of  suicide.  We  may  treat 
suicides  as  symptomatic  and  as  evolutionary  phenomena; 
we  may  classify  them  according  to  the  seasons  in  which 
they  occur,  according  to  the  moods  of  execution  or  ac- 
cording to  their  motives.  But  if  we  do  not  make  these 
distinctions,  if  we  consider  suicide  merely  as  the  action  of 
a  morbidly  biassed  human  will,  without  any  reference  to 
the  nature  of  the  bias,  w'e  shall  not  be  much  the  wiser  for 
counting  the  occurrences.  The  phenomenon  then  ceases 
to  be  a  connected  phenomenon,  and  its  probability  ceases 
to  be  calculable.  The  probability  of  a  crime  or  the  prob- 
ability that  any  given  individual  will  commit  suicide,  is 
not  more  but  a  good  deal  less  calculable  than  the  occur- 
rence of  a  flash  of  lightning  or  of  a  hailstorm  or  of  a  rail- 
way accident.  Neither  the  yearly  averages  of  suicides 
nor  the  budget  of  the  guillotine  (as  Ouetelet  calls  the 
statistics  of  bloody  crimes)  imply  any  oracular  hints  con- 
cerning the  future.  We  are  not  bound  to  decide  (by  lot 
or  otherwise)  who  and  how  many  of  us  are  to  commit 
suicide  or  murder  to  make  true  the  averages  of  the  past, 
nor  need  we  fear  the  fate  of  Oedipus  who  fulfilled  the 
oracle  by  trying  to  evade  it.  These  averages  are,  in  fact 
pure  fictions  and  refer  to  independent  facts  as  uncon- 
nected with  each  other  and  as  different  from  each  other 
as  the  novels  of  Sir  Walter  Scott,  which  we  may  count 
and  read,  but  which  cannot  be  summed  up  in  an  average 
novel. 

Statisticians,  when  translating  their  ratios  and  aver- 
ages into  probabilities,  feel  constantly  tempted  to  ask 
whether  there  is  not,  in  collective  individual  action,  some 
unknown  compelling  force  acting  on  society  as  if  it  were 
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a  unit  and  unknown  to  each  individual.  But  this  ques- 
tion impHes  that  the  data  and  averages  at  our  disposal 
are  more  or  less  constant  or  typical  values,  whereas  they 
represent,  in  each  case,  but  infinitesimal  sections  of  an 
endless  line  of  evolution;  of  a  line,  therefore,  of  whose 
straightness  or  curvature  we  know  next  to  nothing.  Who 
can  tell  us,  whether  human  development  is  necessarily  and 
always  progressive,  or  whether  its  final  decay  does  not 
form  part  of  it,  as  it  does  in  individual  life?  And  if  we 
can  shorten  our  life  through  carelessness  or  vice,  why 
should  we  not  be  able  to  shorten  the  evolutionary  phase 
of  social  life  and  to  hasten  the  process  of  social  decay, 
through  the  sins  or  omissions  of  each  of  us  ?  We  do  not 
deny  the  reign  of  law  in  organic  life  by  asserting  that  we 
are  in  a  great  measure  responsible  for  disease  and  prema- 
ture death.  Nor  do  we  imply  that  causality  ceases  to  be 
valid  in  ethics  and  in  history,  when  we  assert  that  we  are, 
each  of  us,  in  a  great  measure  responsible  for  the  woes  of 
mankind  and  the  miseries  of  life.  We  cannot  interpret 
collective  phenomena  and  their  statistics  either  rationally 
or  profitably,  unless  we  emancipate  ourselves  from  all 
materialistic  and  cabalistic  dogmatism  and  take  a  com- 
mon-sense view  of  individual  freedom.  The  human  will, 
though  essentially  free,  is  of  course  not  absolutely  free. 
It  can  assert  this  freedom  only  by  reacting,  successfully 
or  unsuccessfully,  against  outward  circumstances  and 
these  outward  circumstances  may  lie  within  ourselves, 
though  remaining  outward  with  regard  to  our  innermost 
self.  But  of  these  reactions  we  are  not  akvays  conscious, 
and  it  is  the  object  of  social  and  biological  statistics  to 
bring  them  home  to  us,  to  make  us  conscious,  not  so  much 
of  the  powers  and  forces  acting  on  us,  as  of  our  reaction 
against  them. 

These  outward  influences  being  numberless,  we  cannot, 
while  living  in  the  flesh,  emancipate  ourselves  from  their 
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collective  action.  But,  taken  singly,  they  are  variable 
and  there  is  no  a  priori  reason  why  any  one  of  them 
should  not  be  made  to  disappear  or  be  reduced  to  an  im- 
perceptible minimum  in  the  course  of  time  and  through 
our  own  efforts.  Evolutionary  statistics  mark  a  state  of 
society  at  a  given  moment  or  in  a  given  place.  Such 
a  state  we  call  fashion,  public  opinion,  spirit  of  the  age, 
and  the  spirit  unquestionably  prejudges  the  future  by 
guiding  the  will  and  the  actions  of  many  persons.  But 
many  are  not  all,  and  not  always  are  they  in  the  majority, 
though  they  often  appear  as  such  by  occupying  the  sur- 
face of  social  life.  As  a  matter  of  fact,  there  are  always 
some  people,  no  matter  how  many  or  how  few,  who  are 
either  "  in  advance  of  their  age  "  or  in  some  other  sense 
opposed  to  the  reigning  spirit.  Whence  comes  this  ad- 
vance, whence  this  opposition? 

If  mind  were  matter,  evolution  would  be  a  mechanical 
process  of  absolute  necessity  and  absolute  objectivity. 
But  materialism,  which  is  a  good  working  hypothesis  is 
physical  science,  is  unable  to  explain  social  phenomena 
and  utterly  breaks  down  when  applied  to  aesthetic  or  to 
moral  phenomena.  The  annals  of  history  will  never  be 
to  the  historian  what  ephemerides  are  to  the  astronomer, 
and  to  treat  history  as  if  it  were  a  chapter  of  natural  his- 
tory, is  to  mislead  the  human  intellect  by  flattering  its 
pride  and  to  shirk  responsibility  by  throwing  the  weight 
of  our  sins  and  omissions  upon  the  innocent  shoulders  of 
Nature.  When  we  happen  to  be  among  the  lean  kine. 
the  best  thing  we  can  do  is  to  feed  and  fatten  them  and 
not  to  wait  for  the  coming  of  the  fat  ones,  whether  they 
be  seven  as  in  the  days  of  Moses  or  ten  as  the  modern 
cabala  pretends.  In  other  words :  when  the  cumulative 
effects  of  universal  greed  and  dishonesty  manifest  them- 
selves in  form  of  distress  and  depression  of  trade,  it  is 
more  rational  to  mend  our  ways  and  cause  others  to  mend 
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theirs  than  to  look  out  for  sun-spots  and  cycles.  It  will 
then  be  found  to  be  within  our  power  to  destroy  the  regu- 
larity of  these  cycles  and,  with  it,  their  statistical  signifi- 
cance. 
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AMERICAN  ECONOMIC  ASSOCIATION. 


The  American  Economic  Association  is  an  organiza- 
tion composed  of  persons  interested  in  the  study  of 
pohtical  economy  or  the  economic  phases  of  poHtical 
and  social  questions.  As  may  be  seen  by  examining 
the  hst  of  members  and  subscribers  printed  in  this  vol- 
ume, not  only  are  all  universities  and  most  prominent 
colleges  in  the  country  represented  in  the  Association 
by  their  teachers  of  political  economy  and  related  sub- 
jects, but  even  a  larger  number  of  members  come  from 
those  interested  as  business  men,  journalists,  lawyers  or 
politicians  in  the  theories  of  political  economy  or,  more 
often,  in  their  applications  to  social  life.  There  are  fur- 
ther nearly  two  hundred  subscribers,  including  the  most 
important  libraries  of  this  country.  The  Association 
has  besides  a  growing  representation  in  foreign  countries. 

The  first  two  meetings  of  the  Economic  Association 
in  1885  and  1887,  and  the  meetings  of  1897,  1898,  1900. 
1 90 1,  1902,  1903,  1904  and  1905,  were  at  the  same  place 
as  those  of  the  American  Historical  Association,  and  in 
the  last  two  years  the  American  Political  Science  Associ- 
ation met  with  the  other  two  Associations.  Joint  ses- 
sions and  less  formal  gatherings  of  the  members  of  the 
Associations  were  thus  held.  In  1906  the  meeting  will 
be  held  in  Providence.  The  annual  meetings  give  oppor- 
tunity for  social  intercourse;  they  contribute  to  create 
and  cement  acquaintanceship  and  friendship  between 
teachers  of  economics  and  cognate  subjects  in  different 
institutions,  as  well  as  to  bring  into  touch  with  each  other 
students  and  business  men  interested  in  the  social  and 
economic  problems  of  the  day.     The  meetings  aim  to 


counteract  any  tendency  to  particularism  which  the  geo- 
graphical separation  and  the  diverse  interests  might  be 
deemed  to  foster. 

The  Publications  of  the  Association,  a  complete  list 
of  which  is  printed  at  the  end  of  this  volume,  were  be- 
gun in  March,  1886.  The  first  series  of  eleven  volumes 
was  completed  by  a  general  index  in  1897.  The  second 
series,  comprising  two  volumes,  was  published  in  1897- 
99,  and  in  addition  thereto  the  Association  issued,  during 
1896-99,  four  volumes  of  Economic  Studies.  In  1900,  a 
third  series  of  quarterly  Publications  was  begun  with  the 
Papers  and  Proceedings  of  the  Twelfth  Annual  Meeting, 
and  has  been  continued  since  with  ample  amount  and 
variety  of  matter.  It  is  intended  to  add  to  these  quar- 
terly numbers,  from  time  to  time,  such  monographic 
supplements  as  the  condition  of  the  treasury  and  the 
supply  of  suitable  manuscript  may  make  possible.  A 
bulletin  of  bibliography  and  current  notes  has  been  au- 
thorized and  will  be  published  the  coming  year. 

The  American  Economic  Association  is  the  organ  of 
no  party,  sect  or  institution.  It  has  no  creed.  Persons 
of  all  shades  of  economic  opinion  are  found  among  its 
members,  and  widely  different  views  are  given  a  hearing 
in  its  annual  meetings  and  through  its  publications. 

The  officers  of  the  Association  and  the  contributors  to 
its  publications  receive  no  pay  for  their  services.  Its 
entire  receipts  are  expended  for  the  printing  and  circula- 
tion of  the  publications  and  for  the  annual  meetings.  Any 
member,  therefore,  may  regard  his  annual  dues  either  as 
a  subscription  to  an  economic  publication,  a  payment  for 
membership  in  a  scientific  association,  or  a  contribution 
to  a  publication  fund  for  aiding  the  publication  of  valu- 
able manuscript  that  might  not  be  accepted  by  a  publish- 
ing house  governed  primarily  by  motives  of  profit,  and 
that  could  not  be  published  by  the  writer  without  incur- 
ring too  heavy  a  burden  of  expense. 


CONSTITUTION  OF  THE  AMERICAN  ECO- 
NOMIC ASSOCIATION 
(As  Revised  at  the  Annual  Meeting,  Dec,  1905.) 


ARTICLE  I. 

Name. 


This  Society  shall  be  known  as  the  American  Eco- 
nomic Association. 

ARTICLE  II. 
Objects. 

1.  The  encouragement  of  economic  research,  espe- 
cially the  historical  and  statistical  study  of  the  actual 
conditions  of  industrial  life. 

2.  The  issue  of  publications  on  economic  subjects. 

3.  The  encouragement  of  perfect  freedom  of  economic 
discussion.  The  Association  as  such,  will  take  no  par- 
tisan attitude,  nor  will  it  commit  its  members  to  any 
position  on  practical  economic  questions. 

ARTICLE  III. 
Membership. 

1.  Any  person  interested  in  economic  inquiry  may,  on 
the  nomination  of  a  member,  be  enrolled  in  this  Associa- 
tion by  paying  three  dollars,  and  after  the  first  year  may 
continue  a  member  by  paying  an  annual  fee  of  three 
dollars. 

2.  On  payment  of  fifty  dollars  any  person  may  become 
a  life  member,  exempt  from  annual  dues. 


3-  Foreign  economists  of  distinction,  not  exceeding 
twenty-five  in  number,  may  be  elected  honorary  members 
of  the  Association. 

4.  Every  member  is  entitled  to  receive,  as  they  appear, 
all  reports  and  publications  of  the  Association. 

ARTICLE  IV. 

Officers. 

The  officers  of  the  Association  shall  be  elected  at  the 
annual  meeting  and  shall  consist  of  a  President,  three 
Vice-Presidents,  a  Secretary,  and  a  Treasurer,  whose 
term  of  office  shall  be  one  year ;  six  members  of  the  Pub- 
lication Committee  and  six  elected  members  of  the  Ex- 
ecutive Committee  whose  term  of  office  shall  be  three 
years,  and  who  shall  be  so  classed  that  the  term  of  two 
members  of  each  committee  shall  expire  each  year;  pro- 
vided that  the  office  of  Secretary  and  that  of  Treasurer 
may  be  filled  by  the  same  person.  The  Executive  Com- 
mittee shall  consist  of  the  President,  the  Vice-Presidents, 
the  Secretary,  the  Treasurer,  the  Chairman  of  the  Publi- 
cation Committee,  the  Ex-Presidents,  and  six  elected 
members. 

ARTICLE  V. 

Duties  of  Officers. 

1.  The  President  of  the  Association  shall  preside  at 
all  meetings  of  the  Association  and  of  the  Executive 
Committee  and,  in  consultation  with  the  Executive  Com- 
mittee, shall  prepare  the  programs  for  the  annual  meet- 
ings. In  case  of  his  disability,  his  duties  shall  devolve 
upon  the  Vice-Presidents  in  the  order  of  their  election, 
upon  the  Secretary  and  upon  the  Treasurer. 

2.  The  Secretary  shall  keep  the  records  of  the  Asso- 
ciation and  perform  such  other  duties  as  the  Executive 
Committee  may  assign  to  him. 


3-  The  Treasurer  shall  receive  and  have  the  custody 
of  the  funds  of  the  Association,  subject  to  the  rules  of 
the  Executive  Committee. 

4.  The  Executive  Committee  shall  have  charge  of  the 
general  interests  of  the  Association  in  the  interval  be- 
tween annual  meetings.  It  may  fill  vacancies  in  the  list 
of  officers,  and  may  adopt  any  rules  or  regulations  for  the 
conduct  of  its  business  not  inconsistent  with  this  constitu- 
tion or  with  rules  adopted  at  the  annual  meetings.  It 
shall  act  as  a  committee  on  time  and  place  of  meeting,  and 
perform  such  other  duties  as  the  Association  shall  dele- 
gate to  it.  A  quorum  shall  consist  of  five  members, 
other  than  the  Vice-Presidents  and  the  Ex-Presidents. 

5.  The  Publication  Committee  shall  have  charge  of 
the  publications  of  the  Association. 

ARTICLE  VI. 

Amendments. 

Amendments,  after  having  been  approved  by  a 
majority  of  the  Executive  Committee,  may  be  adopted 
by  a  majority  vote  of  the  members  present  at  any  regular 
meeting  of  the  Association. 
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fBATES  College,  Lewiston,  Me. 

Beardsley,  Charles,  Clarks,  Neb. 

Beer,  George  Louis,  329  W.  71st  St.,  New  York  City. 

Beer,  William,  Howard  Memorial  Library,  New  Orleans,  La. 

Seller,  William  Frank,  51  E.  123d  St.,  New  York  City. 

Beman,  Lamar  T.,  29  McConnell  St.,  Cleveland,  O. 

Bemis,  Edward  Webster,  178  Kensington  St.,   Cleveland,  O. 

Bennett,  J.  M.,  The  Wyandotte,  Columbus,  O. 
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BiLLQUEST,  Carl  Edward,  ii  Broadway,  New  York  City. 
*Bixby,  William  Herbert,  Chicago,  111. 
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Crocker,  George  Glover,  1016-1023  Old  South  Bldg.,  Boston,  Mass. 

Crook,  James  Walter,  Amherst,  Mass. 

Crosby,  John  Sherwin,  335  W.  14th  St.,  New  York  City. 

Crouter,  a.  L.  Edgerton,  Mt.  Airy,  Philadelphia,  Pa. 

Crowell,  John  Franklin,  Washington,  D.  C. 

Crum,  Fred  Stephen,  Newark,  N.  J. 

Crunden,  Frederick  Morgan,  St.  Louis,  Mo. 

Cum  MINGS,  Edward,  104  Irving  St.,  Cambridge,  Mass. 

Cummings,  John,  Chicago,  111. 

Curtis,  Charles  Edward,  New  Haven,  Conn. 

CusHiNG,  John  Pearsons,  New  Haven,  Conn. 

CusTis,  Vanderveer,  University  Station,  Seattle,  Wash. 

Cutler,  James  Elbert,  572  Washington  St.,  Wellesley,  Mass. 

Cutting,  William  Bayard,  Jr.,  32  Nassau  St.,  New  York  City. 

Cutting,  R.  Fulton,  32  Nassau  St.,  New  York  City. 

Dabney,  Richard  Heath,  Charlottesville,  Va. 

DA  Costa,  Jose  S.,  Para,  North  of  Brazil. 

Daggett,  Stuart,  342  Harvard  St.,  Cambridge,  Mass. 


Daish,  John  Broughton,  Kellogg  Bldg.,  1416  F  St.,  N.  W.,  Wash- 
ington, D.  C. 

Daniels,  Winthrop  More,  Princeton,  N.  J. 

Dart,  H.  P.,  5931  St.  Charles  Ave.,  New  Orleans,  La. 

Davenport,  Frederick  M.,  Hamilton  College,  Clinton,  N.  Y. 

Davenport,  Herbert  Joseph,  Chicago,  111. 

Davies,  William  Watkins,  1525  Garvin  Place,  Louisville,  Ky. 
*Davis,  Andrew  McFarland,  10  Appleton  St.,  Cambridge,  Mass. 

Davis,  Edward  Hatton,  162  S.  Grant  St.,  West  Lafayette,  Ind. 
*Davis,  Horace,  1800  Broadway,  San  Francisco,  Cal. 

Davis,  John,  515  Cass  Ave.,  Detroit,  Mich. 

Davis,  John  W.,  Public  School  8,  Borough  of  Bronx,  New  York 
City. 

Davis,  Michael  Marks,  Jr.,  244  W.  104th  St.,  New  York  City. 

Day,  Arthur  Morgan,  Danbury,  Conn. 
*Dean,  Charles  A.,  Dean  Building,  60  India  St.,  Boston,  Mass. 

Deforest,  Robert  W.,  7  Washington  Square,  New  York  City. 

Deming,  Horace  Edward,  11-13  Williams  St.,  New  York  City. 
fDzNisoN  University,  Granville,  O. 

Denny,  Charles  L.,  Dexter  Horton  Bank  Bldg.,  Seattle,  Wash. 

Detrick,  Charles  Reighley,  Box  2,  Palo  Alto,  Cal. 
fDETROiT  Public  Library,  Detroit,  Mich. 

Devine,  Edward  Thomas,  501  W.  113th  St.,  New  York  City. 

Dewey,  Davis  Rich,  Boston. 

Dickman,  John  William,  Fayette,  la. 
*DiLL,  Arthur  C,  821  Cleveland  Ave.,  Niagara  Falls,  N.  Y. 
*DiLL,  James  Brooks,  27  Pine  St.,  New  York  City. 

Dixon,  Frank  Haigh,  Hanover,  N.  H. 
*Dodd,  Samuel  C.  T.,  26  Broadway,  New  York  City. 

Dodge,  (Miss)  Grace  Hoadley,  262  Madison  Ave.,  New  York  City. 

Dodge,  Raymond  Eadie,  15  William  St.,  New  York  City. 

DoTEN,  Carroll  W.,  1541  Cambridge  St.,  Cambridge,  Mass. 

Douthirt,  W.  F.,  Box  72  Glen  Ridge,  N.  J. 
fDREXEL  Institute  Library,  Philadelphia,  Pa. 
*Droppers,  Garrett,  Vermillion,  S.  D. 

Dubrul,  Ernest  Ferdinand,  3439  Evans  PI.,  Cincinnati,  O. 

Dudley,  Charles  Benjamin,  Drawer  156,  Altoona,  Pa. 

Durand,  Edward  Dana,  1303  Columbia  Road,  Washington,  D.  C. 

Dyer,  G.  W.,  Nashville,  Tenn. 

Dynes,  John  Howard,  1305  30th  St.,  Washington,  D.  C. 

Easley,  Ralph  M.,  281  Fourth  Ave.,  New  York  City. 

Eaton,  Allen  B.,  Hull  House,  S.  Halsted  St.,  Chicago,  111. 

Eaton,  J.  Shirley,  Havemeyer  Bldg.,  New  York  City. 

EccLESTON,  J.  H.,  910  St.  Paul  St.,  Baltimore,  Md. 
*Eddy,  Sarah  James,  4  Bell  St.,  Providence,  R.  I. 

Edgerton,  Charles  Eugene,  80  V  St.,  N.  W.,  Washington,  D.  C. 


°Edge\vorth,  Francis  Y.,  Oxford,  Eng. 

Edmonds,  Franklin  Spencer,  Central  High  School,  Philadelphia. 

Edmonds,  James  E.,  Times-Democrat,  New  Orleans,  La. 

Edwards,    Herbert    Nicholas,    36    Lynwood    Place,    New    Haven, 
Conn. 

Eliason,  Adolph  Oscar,  Montvideo,  Minn. 

Elkins,  Stephen  Benton,  Elkins,  W.  Va. 

Ellis,  (Miss)  E.  D.,  Mount  Holyoke  College,  So.  Hadley,  Mass. 

Ell  WOOD,  Charles  A.,  Columbia,  Mo. 

Ely,  Richard  Theodore,  Madison,  Wis. 

Ely,  Rboert  Erskine,  2^  W.  44th  St.,  New  York  City. 

Emery,  Henry  Crosby,  New  Haven,  Conn. 

England,  (Mrs.)  Minnie  Throop,  1521  D  St.,  Lincoln,  Neb. 
fENOCH  Pratt  Free  Library,  Reading  Room,  Baltimore,  Md. 

Erickson,  Halford,  Madison,  Wis. 

Evans,  Nelson  Wiley,  Portsmouth,  O. 

Evers,  Cecil  C,  Lawyers  Mortgage  Co.,  1S6  Montague  St.,  Brook- 
lyn, N.  Y. 

EwiNG,  John  Gillespie,  639  Fnllerton  Ave.,  Chicago,  111. 

Fairchild,  Arthur  Babbitt,  Crete,  Nebr. 
*Fairchild,  Charles  Stebbins,  76  Clinton  Place,  New  York  City. 

Fairchild,  Fred  Rogers,  New  Haven,  Conn. 

Fairlie,  John  Archibald,  730  S.  Thayer  St.,  Ann  Arbor,  Mich. 

Falkner,  Roland  Post,  1821  Q  St.,  Washington,  D.  C. 

Farnam,  Henry  Walcott,  43  Hillhouse  Ave.,  New  Haven,  Conn. 

Farquhar,  Arthur  B.,  York,  Pa. 

Fakouhar,  Henry,  Census  Office,  Washington,  D.  C. 

F.\R\VELL,  John,  Jr.,  148  Market  St.,  Chicago,  111. 

Fast,  Richard  Ellsworth,  Prof.,  Univ.  of  W.  Va.,  Morgantown, 
W.  Va. 

Fay,  Sidney  Bradshaw,  Hanover,  N.  H. 

Feiss,  Paul  L.,  113  St.  Clair  St.,  Cleveland,  O. 

Felter,  Wm.  L.,  996  Sterling  Place,  Brookl\n,  N.  Y. 

Ferguson,  Henry,  123  Vernon  St.,  Hartford,  Conn. 
*Ferguson,  William  C,  Richmond,  Ind. 

Fetter,  Frank  Albert,  Ithaca,  N.  Y. 

Field,  Arthur  S.,  mo  W.  Oregon  St.,  Urbana,  111. 

Field,  James  Alfred,  i  Apley  Court,  Cambridge,  Mass. 

FiLENE,  Edward  A.,  453  Washington  St.,  Boston,  Mass. 

Fillebrown,  Charles  Bowdin,  68  Essex  St.,  Boston,  Mass. 

FiNLEY,  John  Huston,  New  York  City. 

Fishb.\ck,     John     Howard,     Interstate     Commerce     Commission, 
Washington,  D.  C. 

Fisher,  George  Harrison,  30S  Walnut  St.,  Philadelphia,  Pa. 

Fisher,  Irving,  New  Haven,  Conn. 

Fisher,  Willard  Clark,  Wesleyan  Univ.,  Middletown,  Conn. 
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FisK,  George  Mygatt,  201  S.  Elm  St.,  Champaign,  111. 

Flux,  Alfred  William,  Montreal,  Canada. 

Folks,  Homer,  15  Landscape  Ave.,  Yonkers,  N.  Y. 

FoLWELL,  William  Watts,  Minneapolis,  Minn. 
*FooTE,  Allen  Ripley,  625  Home  Insurance  Bldg.,  Chicago,  111. 
fFoRBES  Library,  Northampton,  Mass. 

Ford,  Tirey  L.,  819  Rialto  Bldg.,  San  Francisco,  Cal. 

Ford,  Worthington  Chauncey,  Washington,  D.  C. 

Forrest,  J.  Dorsey,  Indianapolis,  Ind. 
*FosTER,  E.  H.,  Glendale,  O. 

Foster,  William  E.,  Providence,  R.  I. 

Fradenburgh,  Adelbert  Grant,  Adelphi  College,  Brooklyn. 

Franklin,  Fabian,  The  News,  Baltimore,  Md. 

Eraser,  Alexander  Hugh  Ross,  Boardman  Hall,  Ithaca,  N.  Y. 

Frederick,  Karl  Telford,  Lawrenceville,  N.  J. 

Freehoff,  J.  C,  415  W.  ii8th  St.,  New  York  City. 

Freeman,  Harrison  B.,  Jr.,  50  State  St.,  Hartford,  Conn. 

Freer,  Hamline  H.,  Prof.,  Cornell  College,  Mt.  Vernon,  Iowa. 

Friedenwald,  Herberrt,  915  Sixteenth  St.,  New  York  City. 
fpRiEDLEiN,  D.  E.,  Krakau,  Austria. 
*Fuller,  Paul,  71  Broadway,  New  York  City. 

FuRBER,  Henry  Jewett,  Jr.,  659  The  Rookery,  Chicago,  111. 

Gahan,  William  J.,  Plaquemine,  La. 
fGALESBURG  PuBLic  LIBRARY,  Galesburg,  111. 

Gannett,  Henry,  Washington,  D.  C,  U.  S.  Geological  Survey. 

Gardner,  Henry  Brayton,  54  Stimson  Ave.,  Providence,  R.  I. 

Garfield,  Harry  A.,  Princeton,  N.  J. 

Garrard,  Jephthah,  44  Johnston  Bldg.,  Cincinnati,  O. 

Garrett,  Robert,  Continental  Bldg.,  Baltimore,  Md. 

Garrison,  George  Pierce,  Austin,  Tex. 

Gault,  Franklin  Benjamin,  607  N.  I  St.,  Tocoma,  Wash. 

Gavin,  Frank  E.,  902  Majestic  St.,  Indianapolis,  Ind. 

Gay,  Edwin  Francis,  Cambridge,  Mass. 
IGeorgia,  University,  Athens,  Ga. 

Gebhart,  William  Franklin,  45  E.  Eleventh  Ave.,  Columbus,  O. 

Gerling,  Henry  Joseph,  3936  Page  Ave.,  St.  Louis,  Mo. 

Gest,  William  Purves,  Merion  Station,  Pa. 

Ghent,  William  James,  260  W.  54th  St.,  New  York  City. 

GiDDiNcs,  Franklin  Henry,  150  W.  79th  St.,  New  York  City. 
°Gide,  Charles,  Montpelier,  France. 

Gillett,  Arthur  D.  S.,  Superior  ( Sta.  A.),  Wis. 

Gilman,  Nicholas  Paine,  Meadville,  Pa. 

GiLSON,  N.  S,.  Madison,  Wis. 

Gladden,  Washington,  Columbus,  O. 

Glasson,  William  Henry,  Durham,  N.  C. 

Glenn,  John  Mark,  617  Columbia  Ave.,  Columbia,  Md. 
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Glicksman,  Nathan,  448  Kenilworth   Place,  Milwaukee,  Wis. 

GoLDENWEiSER,  Emanuel  A.,  205  Eddy  St.,  Ithaca,  N.  Y. 

GooDELL,  Edwin  Burpee,  Montclair,  N.  J. 
fGooDELL,  Henry  Hill,  Amherst,  Mass. 

Goodhue,  Everett  Walton,  Colgate  University,  Hamilton,  N.  Y. 

GooDNOw,  Frank  Johnson,  New  York  City. 

Gould,  Elgin  Ralston  Lovell,  281  Fourth  Ave.,  New  York  City. 

Grove,  William  Henry,  P.  O.  Bldg.,  Salem,  Mass. 

Graetz,  Victor,  Hansengasse  6,  Vienna,  Austria. 
fGRAND  Prairie  Seminary  Library,  Onarga,  111. 

Gray,  John  Chipman,  50  State  St.,  Boston,  Mass. 

Gray,  John  Henry,  Evanston,  111. 

Greeley,  Otto  Ethan,  208  Phoenix  Bldg.,  Minneapolis,  Minn. 
*Green,  David  I.,  Hartford,  Conn. 

Greene,  Jacob  L.,  Hartford,  Conn. 

Greene,  Frank,  care  Bradstreets,  61  Elm  St.,  New  York  City. 

Greene,  John,  61  Elm  Street,  New  York  City. 
*Grey,  Albert  Henry  George,  Lesbury,  Northumberland,  England. 

Groat,  George  Gorham,  606  W.  115th  St.,  New  York  City. 

Groton,  W.  M.,  The  Dean's  House,  Woodland  Ave.  and  Fiftieth 
St.,  Philadelphia,  Pa. 
*Gulick,  John  Thomas,  904  Filbert  St.,  Oakland,  Cal. 

Gunton,  George,  Gunton  Lodge,  Hot  Springs,  Va. 

Guthrie,  William  Buck,  New  York  City. 

Hadley,  Arthur  Twining,  New  Haven,  Conn. 

Hagerty,  James  Edward,  Columbus,  O. 

Hahn,  Edgar,  A.,  233  Society  for  Savings  Bldg.,  Cleveland,  O. 

Hall,  Arthur  Cleveland,  Gambier,  O. 

Halle,  Ernst  von,  50  Achenbachstrasse  2,  Berlin,  W.,  Germany. 

Halsey,  John  Julius,  Lake  Forest,  111. 

Hamilton,   C.   J.,    Charity   Organisation    Society    Denison    House, 
Vauxhall  Bridge  Road.  London,  S.  W.,  England. 

Hamilton,  James  Henry,  184  Eldridge  St.,  New  York  City. 

Hamlin,  Charles  Sumner,  2  Raleigh  St.,  Boston,  Mass. 

Hammond,  John  Henry,  59  Wall  St.,  New  York  City. 

Hammond,  Mathew  Brown,  Columbus,  O. 

Haney,  Lewis  Henry,  230  W.  Gilman  St.,  Madison,  Wis. 

Hanger,  G.  Wallace  W.,  Washington,  D.  C. 
*Hanks,  (Mrs.)  C.  Stedman,  53  State  St.,  Boston,  Mass. 

Hanna,  Hugh  Henry,  1522  N.  Penna.  St.,  Indianapolis,  Ind. 

Hanshue,  J.  J.,  Box  345  Lansing,  Mich. 

*Harding,  W.  E.,  Bethany,  N.  Y. 

Hartwell,  Edward  M.,  City  Hall,  Boston,  Mass. 

Hastings,  William  Granger,  Wilber,  Saline  Co.,  Neb. 

Hatch,  Leonard  Williams,  466A  Hamilton  St.,  Albany,  N.  Y. 

Hatfield,  Henry  Rand,  Univ.  of  California,  Berkeley,  Cal. 
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♦Hathaway,  Frank  Randel,  Yonkers,  N.  Y. 

♦Hathaway,  Harrison,  corner  Miami  and  Fort  Sts.,  Toledo,.  O. 

Hatton,  William  H.,  New  London,  Wis. 

Haven,  William  Ingraham,  Bible  House,  New  York  City. 

Hawkins,  Delmer  E.,  Syracuse,  N.  Y. 

Hawley,  Frederick  Barnard,  141  Pearl  St.,  New  York  City. 

Hayes,  Edward  Cary,  Oxford,  O. 

Hazard,  Frederick  Rowland,  Solvay  Process  Co.,  Syracuse,  N.  Y. 

Hazard,  Rowland  Gibson,  Peace  Dale,  R.  I. 
fHAzEN,  Lucius  B.,  Middletown,  Conn. 

Heath,  Daniel  Collamora,  120  Boylston  St.,  Boston,  Mass. 

Hebberd,  Robert  W.,  The  Capitol,  Albany,  N.  Y. 

Heim,  Ephraim  M.,  Lewisburg,  Pa. 
fHELENA  Public  Library,  Helena,  Mont. 

Henderson,  Harry  Bloom,  Cheyenne,  Wy. 

Henderson,  Charles  Richmond,  University  of  Chicago,  Chicago, 
111. 

Herrick,  Cheesman  Abiah,  Central  High  School,  Philadelphia,  Pa. 

Herriott,  Frank  L,  Des  Moines,  Iowa. 

Hewes,  Amy,  Mt.  Holyoke  College,  South  Hadley,  Mass. 

Hicks,  Frederick  Charles,  Cincinnati,  O. 

HiESER,  A.  v.,  320  Race  Ave.,  Lancaster,  Pa. 

Hill,  Joseph  Adna,  Census  Office,  Washington.  D.  C. 

Hines,  Walker  D.,  Louisville  &  Nashville  R.  R.,  Louisville,  Ky. 

HiRSCH,  Dr.  Karl,  52  Westendstrasse,  Frankfurt,  a.  M.,  Germany. 

Hishida,   S.    G.,    care    Major   H.    Hishida,    Takagicho,    Awoyama, 
Tokio,  Japan. 

Hitchcock,  Frank  Harris,  Cosmos  Club,  Washington,  D.  C. 

HoBSON,  John  Atkinson,  Elmstead,  Limpsfield,  Surrey,  England. 

HoLDSWORTH,  JoHN  Thom,  Drexel  Institute,  Philadelphia,  Pa. 

Holland,  Arthur,  Rialto  Bldg.,  San  Francisco,  Cal. 

Hollander,  Jacob  H.,  Johns  Hopkins  University,  Baltimore,  Md. 

HoLMAN,  Frederick  V.,  P.  O.  Box  504,  Portland,  Oregon. 

Holmes,  George  K,  Depart,  of  Agr.,  Washington,  D.  C. 

Holt,  Henry,  29  W.  23d  St.,  New  York  City. 

HoRNE,   Perley  Leonard,   Pres.   Kamehameha   Schools,   Honolulu, 
H.  T. 

Hotchkiss,  Willard  Eugene,  Evanston,  111. 

Hourigan,  John,  45  Maiden  Lane,  Albany,  N.  Y. 

Hourwich,    Isaac    Aaronovich,    Treasury    Dept,    Mint    Bureau, 
Washington,  D.  C. 

Houston,  David  F.,  2304  San  Antonio  St.,  Austin,  Texas. 
♦Houston,  Samuel  Frederic,  Chestnut  Hill,  Philadelphia,  Pa. 

Howard,  Burt  Estes,  2823  Orchard  Ave.,  Los  Angeles,  Cal. 

Howard,    Earl    Dean,    Logan    Hall,    University   of    Pennsylvania, 
Philadelphia,  Pa. 
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Howe,  Frederick  Clem  son,  Garfield  Bldg.,  Cleveland,  O. 

Howe,  Samuel  T.,  1925  West  St.,  Topeka,  Kansas. 

Howes,  Osborne,  55  Kilby  St.,  Boston,  Mass. 

HoxiE,  Robert  F.,  Cornell  Univ.,  Ithaca,  N.  Y. 

Hubbard,  William  Pallister,  1421  Chapline  St.,  Wheeling,  W.  Va. 

Huberich,      harles  Henry,  Austin,  Texas. 

Hughes,  Charles  Evans,  96  Broadway,  New  York  City. 

Hull,  Charles  Henry,  Ithaca,  N.  Y. 

Hunt,  William  C,  Census  Office,  Washington,  D.  C. 

Hunter,  Arthur,  346  Broadway,  New  York  City. 

Hunter,    William    Boyd.    Bureau    of    Corporations,    Washington, 
D.  C. 

Huntington,  Charles  C,  303  Heustis  St.,  Ithaca,  N.  Y. 

Huntington,  Francis  C,  54  William  St.,  New  York  City. 
fHuRD,  George  E.,  Glasgow,  Mont. 

Hurd,  Richard  M.,  47  Liberty  St.,  New  York  City. 

Hurry,  Clarence  B.,  1002  Massachusetts  Ave.,  Washington,  D.  C. 

Hutchinson,  Lincoln,  L-niv.  of  Cal.,  Faculty  Club,  Berkelej^,  Cal. 

Hyde,  John,  Department  of  Agriculture,  Washington,  D.  C. 
flKEDA,  Hidezo,  27  Masagocho,  Hongo,  Tokio,  Japan. 
*Iles,  George,  5  Brunswick  St.,  Montreal,  Can. 
flLLiNois,  University.  Champaign,  111. 
flNDiANA  State  Libr.vry,  Indianapolis,  Ind. 
flNDiANA  University,  Bloomington,  Ind. 
flNDiANAPOLis  PuBLic  LIBRARY,  Indianapolis,   Ind. 
"Ingram,  John  Kells,  Dublin,  Ireland. 

Insull,  Samuel,  139  Adams  St.,  Chicago,  111. 
flowA  State  College,  Ames,  la. 
flowA  State  Library,  Des  Moines,  la. 
flowA  State  Normal  School,  Cedar  Falls,  la. 
flowA  State  University,  Iowa  City,  la. 
*Irwin,  Dudley  M.,  71  Board  of  Trade,  Buffalo,  N.  Y. 

Jackson,  Alexander,  149  Marcy  Ave.,  Cleveland,  O. 

Jacobson,  Maurice,  Bureau  of  Statistics,  Washington,  D.  C. 
*James,  Edmund  Janes,  University  of  Illinois,  Urbana,  111. 

Janschul,  J.,  Moika  82,  St.  Petersburg,  Russia. 
*Jayne,  Henry  Labarre,  503  Chestnut  St.,  Philadelphia,   Pa. 

Jeffrey,  Joseph  Andrew,  581  E.  Town  St.,  Columbus,  O. 

Jenks,  Jeremiah  Whipple,  220  South  Ave.,  Ithaca,  N.  Y. 
tjERSEY  City  Free  Library,  Jersey  City,  N.  J. 

Jevons,  Thomas  E.,  1301  Produce  Exchange,  New  York  City. 

Johannsen,  N.,  1151  Pacific  St.,  Brooklyn,  N.  Y. 
tJoHN  Crerar  Library,  Chicago,  111. 
tJoHNS  Hopkins  University,  Baltimore,  Md. 

Johnson,  Alvin  Saunders,  Columbia  University,  New  York  City. 

Johnson,  Edgar  Hutchinson,  Oxford,  Ga. 
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Johnson,  Emory  Richard,  Philadelphia,   Pa. 

Johnson,  Joseph  French,  Washington  Sq.,  New  York  City. 

Johnson,  William  Eugene,  Laurel,  Md. 

Jones,  Edward  D.,  Ann  Arbor,  Mich. 

Jones,  Frederick  Robertson,  Bryn  Mawr  College,  Bryn  Mawr,  Pa. 

Joseph,  Samuel,  2  W.  112th  St.,  New  York  City. 

JuDSON,  Frederick  Renton,  500-506  Rialto  Bldg.,  St.  Louis,  Mo. 

JusTi,  Herman,  293  Dearborn  St.,  Chicago,  111. 
fKANSAS  City  Public  Library,  Kansas  City,  Mo. 
fKANSAS  State  Normal  School,  Emporia,  Kan. 
fKANSAS  University,  Lawrence,  Kan. 

Kashara,  Sho,  care  of  B.  Kashara.  4  Akasaka,  Omote  4  chome, 
Tokio,  Japan. 

Keasby,  Lindley  Miller,  University  of  Texas,  Austin,  Texas. 

Keith,  John  Meigs,  San  Jose,  Costa  Rica,  Central  America. 

Keller,  Albert  D.,  Heidelberg  L^niv.,  Tiffin,  O. 

Kelley,  John  F.,  284  West  Housatonic  St.,  Pittsfield,  Mass. 
*Kelsey,  Francis  Willey,  826  Tappan  St.,  Ann  Arbor,  Mich. 

Kemmerer,  Edwin  W.,  120  Oak  Ave.,  Ithaca,  N.  Y. 

Kennaday,  Paul,  88  Grove  St.,  New  York  City. 

Kennan,  Kossuth  Kent,  935  Cambridge  Ave.,  Milwaukee,  Wis. 

Kennedy,  James  B.,  Johns  Hopkins  University,  Baltimore,  Md. 

Kennedy,  J.  Wilmer,  2  Emmett  St.,  Newark,  N.  J. 

Kent,  William,  12  Sherman  St.,  Chicago,  111. 
*Keynes,  John  Neville,  6  Harvey  Road,  Cambridge,  England. 

Keyser,  Robert  Brent,  205  E.  German  St.,  Baltimore,  Md. 

Kidder,  Camillus  G.,  27  William  St.,  New  York  City. 

Kilbourne,  James,  604  E.  Town  St.,  Columbus,  O. 

Killebrew,  Joseph  Buckner,  R  .F.  D.  No.  i,  Guthrie,  Ky. 

Kilpatrick,  Thomas,  3100  Chicago  St.,  Omaha,  Neb. 
fKiNG,  P.  S.  &  Son,  284  Great  Smith  St.,  Westminster,  London. 

Kinghorn,  Henry  B,,  P.  O.  Box  748,  New  York  City. 

KiNLEY,  David,  Champaign,  111. 

Kinosita,  Yetaro,  19  Shinsakanacho,  Kiobashi,  Ku,  Tokio,  Japan. 

Kinsman,  Delos  O.,  State  Normal  School,  Whitewater,  Wis. 

Kirk,  William,  Johns  Hopkins  Univ.,  Baltimore,  Md. 

Kleene,  Gustav  a.,  Trinity  College,  Hartford,  Conn. 

Klein,  Jacob,  902  Rialto  Bldg.,  St.  Louis,  Mo. 

Knapp,  Martin  Augustine,  Washington,  D.  C. 

Knight,  George  Wells,  Ohio  State  Univ.,  Columbus,  O. 

KoHLER,  Max  J.,  115  E.  71st  St.,  New  York  City. 

KuczYNSKi,  Robert  K.,  Thiergarten,  i  Moegeldorfcr  Ilauptstrasse, 
Niirnberg,  Germany. 

KuRSHEEDT,  Manuel  AUGUSTUS,  302  Broadway,  New  York  City. 

Laughlin,  J.   Laurence,  Univ.  of   Chicago,   Hyde   Park   Station, 
Chicago,  111. 
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Lauterbach,  Edward,  22  William  St.,  New  York  City. 
*Lea,  Henry  Charles,  2000  Walnut  St.,  Philadelphia,  Pa. 
Lee,  Ivy  Ledbetter,  20  Broad  St.,  New  York  City. 
Leeds,  Charles  H.,  50  Suburban  Ave.,  Stamford,  Conn. 
*Leeson,  J.  R.,  P.  O.  Box  2221,  Boston,  Mass. 
fLELAND  Stanford  Jr.  University,  Palo  Alto,  Cal. 
LeRossignol,   James   Edward,   University   of   Denver,   University 

Park,  Col. 
°Leroy-Beaulieu,  Paul,  College  de  France,  Paris,  France. 
°Levasseur,     PiERRE-fiMiLE,     26     Rue     Monsieur-lc- Prince,     Paris, 

France. 
Levy,  Hermann,  Rauchstr.  i  F.,  Berlin,  W.  lo,  Germany. 
Levy,  Raphael  George,  26  Ave.  Victor  Hugo,  Paris,  France. 
Lewis,  Burdette  G.,  519  E.  Buffalo  St.,  Ithaca,  N.  Y. 
Lindsay,  Samuel  McCune,  238  S.  38th  St.,  Philadelphia,  Pa. 
LiPMAN,  F.  L.,  care  Wells  Fargo  Nevada  National  Bank  of  San 

Francisco,  San  Francisco,  Cal. 
Lippincott,  Harold  E.,   Surrogate's  Court,   County  Court   House, 

New  York  City. 
Lockhart,  Oliver  Gary,  303  Huestis  St.,  Ithaca,  N.  Y. 
LoEB,  IsADOR,  Columbia,  Mo. 
tLoETSCHER  AND  Co.,  Corso  Umberto  307,  Rome,  Italy. 
LoEWY,  Benno,  206  Broadway,  New  York  City. 
Logan,  James,  Worcester,  Mass. 

Logan,  Walter  Seth,  58  Williams  St.,  New  York  City. 
Looney,  William  Henry,  Union  Mutual  Building,  Portland,  Me. 
Loos,  Isaac  Althus,  Iowa  City,  la. 
LoRENZ,  Max  Otto,  134  E.  Johnson  St.,  Madison,  Wis. 
fLos  Angeles  Public  Library,  Los  Angeles,  Cal. 
*LoucHHEiM,  Samuel  K.,   West  End  Trust   Building,   Cor.   Broad 

Street  and  S.  Penn  Square,  Philadelphia,  Pa. 
*Low,  Seth,  30  E.  64th  St.,  New  York  City. 
LowDEN,  Frank  O.,  184  La  Salle  St.,  Chicago,  111. 
LowRY,  John  C,  181  i  Chestnut  St.,  Philadelphia,  Pa. 
LuDLAM,  Charles  S.,  30  Broad  St.,  New  York  City. 
Lyman,  Arthur  Theodore,  P.  O.  Box  1717,  Boston,  Mass. 
McCoRMiCK,  Alexander  A.,  care  "  The  Star,"  Indianopolis,  Ind. 
McCoRMiCK,  Harold  F.,  215  Dearborn  St.,  Chicago,  111. 
McCoRMiCK,  Samuel  B.,  Pittsburg,  Pa. 
McCrea,  Roswell  Cheney,  Brunswick,  Me. 
McDonald,  Hector  N.,  901  Dovercourt  Road,  Toronto,  Ont. 
*McDuFFiE,  John,  The  McDuffie  School,   182  Central  St.,  Spring- 
field, Mass. 
MacFarlane,  Charles  William,  52d  and  Market  Sts.,   Philadel- 
phia, Pa. 
Mackay,  John,  25  King  St.  W.,  Toronto,  Canada. 
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McLain,  John  Scudder,  1710  Dupoint  Ave.,  S.,  Minneapolis,  Minn. 

McLean,  Francis  Herbert,  69  Schermerhorn  St.,  Brooklyn,  N.  Y. 

McLean,  James  Alexander,  Moscow,  Idaho. 

McLean,  Simon  James,  Stanford  University,  Cal. 

McMakin,  John  M.,  Albany,  N.  Y. 

McNuLTY,  John  J.,  College  of  the  City  of  New  York,  New  York 
City. 

Macomber,  a.  E.,  224  Spitzer  Bldg.,  Toledo,  O. 

McPherson,  Logan  Grant,  Staten  Island  Club,  New  Brighton,  S.  I. 

MacRae,  Farquhar,  68  William  St.,  New  York  City. 

MacRae,  Hugh,  Wilmington,  N.  C. 

MacVeagh,  Franklin,  29  Wabash  Ave.,  Chicago,  111. 
*MacVeagh,  Wayne,  Brookfield  Farm,  Bryn  Mawr,  Pa. 

McVey,  Frank  Lerond,  Minneapolis,  Minn. 

Macy,  V.  Evrit,  68  Broad  St.,  New  York  City. 

Maitland,  Alexander,  45  Broadway,  New  York  City. 
fMALDEN  Public  Library,  Maiden,  Mass. 

Maltbie,  Milo  Roy,  512  W.  151  St.,  New  York  City. 

Manson,  Lester  C,  Bureau  of  the  Census,  Washington,  D.  C. 
*Marburg,  Theodore,  14  W.  Mt.  Vernon  Place,  Baltimore,  Md. 

Marks,  Marcus  M.,  687  Broadway,  New  York  City. 

Marks,  Martin  A.,  923  Garfield  Bldg.,  Cleveland,  O. 
"Marshall,  Alfred,  Cambridge,  England. 

Marshall,  Leon  Carroll,  Delaware,  O. 

Martin,  John,  Grymes  Hill,  S.  I. 

Martin,  R.  W.,  25  Nassau  St.,  New  York  City. 

Martin,  Selden  Osgood,  67  A.  Dana  St.,  Cambridge,  Mass. 

Mason,  Augustus  Lynch,  ^iI  Fitzgerald  Bldg.,  Indianapohs,  Ind. 

fMASSACHUSETTS    INSTITUTE   OF   TECHNOLOGY,    Boston,    MaSS. 

fMAssACHUSETTS  State  Library,  State  House,  Boston,  Mass. 

Mathews,  Byron  C,  City  High  School,  Newark,  N.  J. 

Mayer,  Levy,  care  of  Moran,  Kraus  and  Mayer,  Chicago,  111. 

Maynard,    Archibald    B.,    University   of    South    Dakota,   Vermil- 
lion, S.  D. 

Mead,  Edwin  Doak,  20  Beacon  St.,  Boston,  Mass. 

Meade,  Edward  S.,  University  of  Pennsylvania,  Philadelphia,  Pa. 
IMechanics'  Institute,  San  Francisco,  Cal. 

Meck,    Alexander   von,    Moscow    and    Kazan    Railwa}^    Moscow, 
Russia. 

Meeker,  Royal,  Princeton,  N.  J. 
fMERCANTiLE  LIBRARY,  Astor  Placc,  Ncw  York  City. 
IMercantile  Library,  Broadway  and  Locust  Sts.,  St.  Louis,  Mo. 
*Mercer,  George  Gluyas,  Drexel  Bldg.,  Philadelphia,  Pa. 

Merriam,  a.  R.,  314  Collins  St.,  Hartford,  Conn. 

Merrifield,  Webster,  University,  N.  D. 

Merriam,  James  D.,  141  Broadway,  New  York  City. 
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Metcalf,  Henry  Clayton,  Tufts  College,  Mass. 

Meyer,  Balthasar  Henry,  Univ.  of  Wisconsin,  Madison,  Wis. 

Meyer,  Hugo  Richard,  1133  Sherman  Ave.,  Denver,  Col. 

Michael,  Charles  W.,  Ferryman,  Hartford  Co.,  Md. 
fMiCHiGAN    Agricultural    College, 

Co.,  Mich. 
fMiCHiGAN  State  Library,  Lansing, 
fMiCHiGAN  University,  Ann  Arbor, 

Middleton,  Joseph  Henry,  Albany, 

MiKAMi,  YosHiNAGA,  22  via   Pctraca, 
Section. 

MiKKELSEN,  Michael  Andrew,  54  Grove  St.,  Tarrytown,  N.  Y. 

Miller,  Adolph  Caspar,  Berkeley,  Cal. 

Miller,  Benjamin  Kurtz,  102  Wisconsin  St.,  Milwaukee,  Wis. 

Miller,  J  .E.,  1849  C  St.,  Lincoln,  Neb. 

Miller,  Wallace  Elden,  Columbus,  O. 

Miller,  William  Wilson,  501  Fifth  Ave.,  New  York  City. 

Million,  John  W.,  Mexico,  Mo. 

Millis,  Harry  Alvin,  Palo  Alto,  Cal. 

Mills,  Herbert  Elmer,  Poughkeepsie,  N.  Y. 
fMiLWAUKEE  Public  Library,  ^lilwaukee,  Wis. 
fMiNNEAPOLis  Public  Library,  ^Minneapolis,  Minn. 
fMiNNESOTA,  University  of,  Minneapolis,  Minn. 
fMissouRi  University,  Columbia,  Mo. 

Mitchell,  James  Ennis,  Berkeley,  Cal. 

Mitchell,  Wesley  Clair,  Berkeley,  Cal. 

MixTER,  Charles  Whitney,  57  Buell  St.,  Burlington,  Vt. 

Moffett,  Samuel  Erasmus,  16  Archer  Ave.,  Mount  Vernon,  N.  Y. 

MoiR,  Henry,  346  Broadway,  New  York  City. 

MoMSEN,  Hart,  Census  Office,  Washington,  D.  C. 

Monaghan,  James  Charles,  28  E.  Oilman  St.,  Madison,  Wis. 

MoNiN,  Louis  Celestin,  Armour  Institute  of  Technology,  Chicago, 
111. 

Moody,  John,  Cranford,  N.  J. 

Mooney,  William  A.,  Columbus,  Ind. 

Moore,  Frederick  Wightman,  Nashville,  Tenn. 

Moore,  Henry  Ludwell,  Columbia  University,  New  York  City. 

Moore,  Robert,  Laclede  Bldg.,  St.  Louis,  Mo. 

MoRAN,  Thomas  A.,  4710  Vincennes  Ave.,  Chicago,  111. 

Morris,  Frank  Richard,  301  Pleasant  St.,  Bennington,  Vt. 

Mosely,  Edward  Augustus,  1113  Sixteenth  St..  N.  W.,  Washing- 
ton, D.  C. 

Motley,  James  Marvin,  Johns  Hopkins  University,  Baltimore,  Md. 

Mourasse,   Harono,   Harukimatchi    Sautchome,   Tokio,  Japan. 

MoxoM,  Philip  Stafford,  83  Dartmouth  Terrace,  Springfield,  Mass. 

MoYNAHAN,  George  S.,  ioi  Milk  St.,  Boston,  Mass. 
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MuHLEMAN,  Maurice  Louis,  15  William  St.,  New  York  City. 

MuHSE,   Albert    Charles,    Bureau   of   Corporations,    Washington, 
D.  C. 

MuNROE,  James  Phinney,  77-79  Sumner  St.,  Boston,  Mass. 

MussEY,  Henry  Raymond,  Bryn  Mawr,  Pa. 

Myers,  William    Starr,   Country  School,   Charles   St.,   Baltimore, 
Md. 

Nagel,  Charles,  Security  Bldg.,  St.  Louis,  Mo. 

Nardin,  W.  T.,  Columbia,  Mo. 
fNEBRASKA  State  Library,  Lincoln,  Neb. 
fNEBRASKA  University  Library,  Lincoln,  Neb. 

Neeb,  Charles  W.,  P.  O.  Box  127,  Pittsburg,  Pa. 

Needham,  Charles  Willis,  1420  H  St.,  Washington,  D.  C. 

Nelson,  Henry  Loomis,  Williamstown,  Mass. 
fNEWARK  Public  Library,  Newark,  N.  J. 
tNEW  Bedford  Public  Library,  New  Bedford,  Mass. 
fNEWBERRY  Library,  Chicago,  111. 

Newcomb,  Simon,  1620  P  St.,  Washington,  D.  C. 

Newcomb,  H.  T.,  Room  700,  Bond  Bldg.,  Washington,  D.  C. 

Newton,  John  Edward,  Jewett  City,  Conn. 
fNEW  Hampshire  State  Library,  Concord,  N.  H. 
fNEW  York  Public  Library,  40  Lafayette  PI.,  New  York  City. 
fNEW  York  State  Library,  Albany,  N.  Y. 
fNEW  York  University  Library,  Univ.  Heights,  New  York  City. 

Niell,  Charles  P.,  Catholic  Univ.,  Washington,  D.  C. 

NivEN,  John  Ballantine,  30  Broad  St.,  New  York  City. 

North,  S.  Newton  Dexter,  Census  Office,  Washington,  D.  C. 
fNoRTH  Carolina  University  Library,  Chapel  Hill,  N.  C. 

fNORTHWESTERN    UNIVERSITY,    EvaUStOn,    111. 

Norton,  Fred  Lewis,  434  Tremont  Bldg.,  Boston,  Mass. 

Norton,  J.  Pease,  563  Orange  St.,  New  Haven,  Conn. 

Noyes,  Alexander  Dana,  Evening  Post,  New  York  City. 
fOsERLiN  College,  Oberlin,  O. 
tOnio  State  Library,  Columbus,  O. 
fOnio  State  University,  Columbus,  O. 
tOnio  Wesleyan  University  Library,  Delaware,  O. 
fOKLAHOMA,  University,  Norman,  Oklahoma. 

Olcott,  W.  Harry,  Census  Office,  Washington,  D.  C. 
fOMAHA  Public  Library,  Omaha,  Neb. 
fONTARio  Legislative  Library,  Toronto,  Ont. 

Osborne,  Thomas  Mott,  Auburn,  N.  Y. 

Osgood.  Ray  Clifton,  838  Wells  Bldg.,  Milwaukee,  Wis. 

Page,  Edward  D.,  238  E.  15th  St..  New  York  City. 

Page,  Thomas  Walker,  2425  Virginia  St.,  Berkeley,  Cal. 

Paine,  Robert  Treat,  6  Joy  St.,  Boston,  Mass. 
*Palgrave,   Robert    Harry   Inglis,    Belton,   near   Great   Yarmouth, 
Norfolk,  England. 


Park,  George  Arthur,  Louisville  &  Nashville  R.  R.,  Louisville,  Ky. 

Parker,  Francis  W.,  1410  Marquette  Bldg.,  Chicago,  111. 

Parmelee,  Julius  H.,  53  Lake  Place,  New  Haven,  Conn. 

Parris,  (Miss)  Marion,  267  W.  79th  St.,  Nevi^  York  City. 

Parrish,  Leonard  Woods,  Cedar  Rapids,  la. 

Patten,  Frank  Chauncy,  Rosenberg  Library,  Galveston,  Texas. 

Patten,  Simon  Nelson,  University  of  Pennsylvania,  Philadelphia, 
Pa. 

Patterson,  William  R.,  511  E.  Washington  St.,  Iowa  City,  la. 

Patton,  John,  Jr.,  Michigan  Trust  Co.  Bldg.,  Grand  Rapids,  Mich. 
*PEAB0Dy,  George  Foster,  27  Pine  St.,  New  York  City. 
fPEABODY  Institute,  Baltimore,  Md. 

Pearmain,  Sumner  Bass,  53  State  St.,  Boston,  Mass. 
fPENNSYLVANiA  State  LIBRARY,  Harrisburg,  Pa. 
fPENNSYLVANiA  UNIVERSITY,  Philadelphia,  Pa. 

Perkins,  Jacob  Henry,  14  Victoria  Square,  Clifton,  Bristol,  Eng. 

Person,  Harlow  Stafford,  Hanover,  N.  H. 

Persons,  Warren  Milton,  421  Murray  St.,  Madison,  Wis. 

Peters,  Edward  T.,    P.O.  Box  256  Washington,  D.  C. 

Pettibone,  Earl  Winton,  Wrenshall,  Minn. 

Pfahler,  William  H.,  Philadelphia,  Pa. 

Phelan,  Raymond  V.,  740  Langdon  St.,  Madison,  Wis. 
fPHiLADELPHiA  LIBRARY,  Juuipcr  and  Locust  Sts.,  Philadelphia,  Pa. 

Phillips,  John  Burton,  Boulder,  Col. 
*Phipps,  Lawrence  C,  1154  E.  Colfax  Ave.,  Denver,  Col. 

Pierce,  Caroline  Frances,  Wellesley  College,  Wellesley,  Mass. 
°PiERSON,  N.  G.,  Prof.,  the  Hague,  Holland. 

Pinchot,  Gifford,    1705   Rhode   Island  Ave.,   N.  W.,   Washington, 
D.  C. 

Pinkham,  George  Ripley,   Searles'   High   School,   Great   Barring- 
ton,  Mass. 
fPLAiNFiELD  PuBLic  LIBRARY,  Plainfield,  N.  J. 

Platt,  Walter  Brewster,  802  Cathedral  St.,  Baltimore,  Md. 

Plehn,  Carl  Copping,  Berkeley,  Cal. 

Plimpton,  George  Arthur,  70  Fifth  Ave.,  New  York  City. 
fPoLiTiCAL  Science  Club  of  Yale  University,  New  Haven,  Conn. 
fPoMONA  College,  Claremont,  Cal. 

Pope,  Jesse  Eliphalet,  Univ.  of  Mo.,  Columbia,  Mo. 

Porter,  William  H.,  56  E.  67th  St.,  New  York  City. 

Powers,  Harry  Huntington,  201  Clarendon  St.,  Boston,  Mass. 

Powers,  Legrand,  3007  15th  St.,  N.  W.,  Washington,  D.  C. 

Pratt,  Sereno  S.,  104  Cambridge  Place,  Brooklyn,  N.  Y. 
fPRATT  Institute  Free  Library,  Brooklyn,  N.  Y. 

Prescott,  Arthur  Taylor,  Louisiana  State  Univ.,  713  North  St., 
Baton  Rouge,  La. 

Preston,  Harold,  Pioneer  Bldg.,  Seattle,  Wash. 
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Price,  William  Hyde,  87  Hammond  St.,  Cambridge,  Mass. 
fPRiNCETON  University,  Princeton,  N.  J. 

Prouty,  Charles  Azro,  Newport,  Vt. 

PuRDY,  Lawson,  52  William  St.,  New  York  City. 

Putnam,  Bertha  Haven,  335  W.  86th  St.,  New  York  City. 

Putnam,  Harrington,  45  William  St.,  New  York  City. 

Putnam,  James  Williaw,  2029  Maple  Ave.,  Evanston,  111. 

QuAiNTANCE,  Hadly  Winfield,  Laramie,  Wyom. 
fRADiCAL  Club,  Scottdale,   Pa. 

Raffalovich,  Arthur,  19  Avenue  Hoche,  Paris,  France. 

Ramage,  Burr  James,  Bureau  of  Corporations,  Washington,  D.  C. 

Ranck,  Samuel  H.,  Librarian  Grand  Rapids  Public  Library,  Grand 
Rapids,  Mich. 

Rand,  George  Curtis,  Lawrence  Station.  N.  Y. 

Randolph,  E.  F.,  1212  Madison  Street,  Toledo,  O. 

Raper,  Charles  Lee,  Chapel  Hill,  N.  C. 

Rawles,  William  A.,  Bloomington,  Ind. 

Ray,  Walter  T.,  921  S.  Taylor  Ave.,  St.  Louis,  Mo. 

Raymond,  Jerome  Hall,  Morgantown,  W.  Va. 

Rayner,-  Albert  W.,  1814  Eutaw  Place,  Baltimore,  ]\Id. 

Reynolds,  Allen  ?L,  Walla  Walla,  Wash. 
fREYNOLDS  Library,  Rochester,  N.  Y. 
fRnoDE  Island  State  Library,  Providence,  R.  I. 

Rhodes,  James  Ford,  392  Beacon  St.,  Boston,  Mass. 

Rich,  Joseph  W.,  Iowa  City. 

Richmond,  Thomas  C,  Madison,  Wis. 
fRiGBY,  W.  C,  74  King  William  St.,  Adelaide,  South  Australia. 

Ripley,  William  Zebina,  Newton  Centre,  Mass. 

RiPTON,  Benjamin  Henry,  Schenectady,  N.  Y. 

Rives,  George  Lockhart,  32  Nassau  St.,  New  York  City. 

Robbins,  Francis  L.,  232  Fifth  Ave.,  Pittsburg,  Pa. 

Roberts,  George  E.,  Washington,  D.  C. 
*RoBiNSON,  (Mrs.)  Jane  Bancroft,  425  Cass  Ave.,  Detroit,  Mich. 

Robinson,  Maurice  Henry,  Urbana,  111. 

Robinson,  Philip  Alexander,  Newport,  N.  H. 

Robinson,  Samuel  Adams,  Covesville,  Pa. 
fRocHESTER  University,  Rochester,  N.  Y. 

Rogers,  Charles  B.,  91  Genesee  St.,  Utica,  N.  Y. 

Rogers,  Emma  Winner  (Mrs.  Henry  Wade  Rogers),  413  Orange 
St.,  New  Haven,  Conn. 

Rogers,  Oscar  H.,  346  Broadway,  New  York  City. 

Root,  Louis  Carroll,  Hoosick  Falls,  N.  Y. 

Rosenthal,  Lessing,  Suite  1007  Ft.  Dearborn  Bldg.,  Chicago,  111. 

Rosewater,  Victor,  Omaha,  Neb. 

Ross,  Edward  Alsworth,  Lincoln,  Neb. 

Rossiter,  W.  S.,  1742  Riggs  PI,  Washington,  D.  C. 
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RuBiNOW,  I.  M.,  Bureau  of  Statistics,  Washington,  D.  C. 

RuDD,  Channing,  care  George  Washington  University,  Washing- 
ton, D.  C. 

Russell,  John  M.,  Crompton  &  Knowles  Loom  Works,  Worcester, 
Mass. 

Russell,  William   Hepburn,  Postal  Telegraph  Bldg.,   New  York 
City. 

RuTTER,  Frank  R.,  Dept.  of  Agriculture,  Washington,  D.  C. 

Ryman,  James  H.  T.,  Missoula,  Mont. 
tSi.  Louis  Public  Library,  St.  Louis,  Mo. 
tSx.  Paul  Public  Library,  St.  Paul,  Minn. 

Sakolski,   a.   M.,   University   Settlement,    184   Eldridge    St.,    New- 
York  City. 

Sams,  Conway  W.,  206  Courtland  St.,  Baltimore,  Md. 

Sanborn,  John  Bell,  Madison,  Wis. 

fSAN  Francisco  News  Co.,  342  Geary  St.,  San  Francisco,  Cal. 
tSAN  Francisco  Free   Public  Library,  City   Hall,    San   Francisco, 

Cal. 
*Sanger,  William  Carey,  Sangerfield,  N.  Y. 

Sango,  Zensaku,  Higher  Commercial  College,  Tokio,  Japan. 

Sauter,  William  F.,  1637  Diamond  St.,  Philadelphia,  Pa. 

Sawyer,  Albert  Haydn,  244  High  St.,  Newburyport,  Mass. 

ScHAFFNER,     Margaret     A.,     Legislative     Reference     Department, 
Madison,  Wis. 

ScHAPER,  William  A.,  University  of  Minnesota,  Minneapolis,  Minn. 

Schmidt,  Louis  Bernard,  Highland  Park  College,  Des  Moines,  la. 

ScHMiTT,  Alfred  C,  ist  National  Bank,  Albany,  Oregon. 

Schwab,  Gustav  Henry,  5  Broadway,  New  York  City. 

Schwab,  John  Christopher,  310  Prospect  St.,  New  Haven,  Conn. 
*Scott,  Austin,  New  Brunswick,  N.  J. 

Scott,  George  Cranch,  Framingham,  Mass. 

Scott,  William  Amasa,  Madison,  Wis. 

ScovEL,  Sylvester  Fithian,  Wooster,  O. 

ScoviL,  Samuel,  711  Cuyahoga  Bldg.,  Cleveland,  Ohio. 
fScRANTON  Public  Library,  Scranton,  Pa. 

ScHRipPS,  James  E.,  598  Trumbull  Ave.,  Detroit,  Mich. 
*ScuDDER,  Doremus,  Houolulu,  T.   H. 
*Seager,  Henry  Rogers,  567  W.  113th  St.,  New  York  City. 
fSEATTLE  Public  Library,  Seattle,  Wash. 
*Seligman,  Edwin  Robert  Anderson,  324  W.  86th  St.,  New  York 

City. 
*Seligman,  Isaac  Newton,  36  W.  S4th  St.,  New  York  City. 

Shaw,  Albert,  New  York  City. 

Sheperd,  Fred  Strong,  Asbury  Park,  N.  J. 

Sherman,  Hon.  P.  Tecumseh,  Department  of  Labor,  Albany,  N.  Y. 

Shibley,  George  Henry,  38  B  St.,  N.  W.,  Bliss  Bldg.,  Washington, 
D.  C. 
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Shirasu,  C,  care  of  Viscount.  Kuki,  Kobe,  Japan. 

Shortt,  Adam,  Kingston,  Ont. 

SiMES,  William,  Petersham,  Mass. 

SiMKOViTCH,    Vladimir    Gr.,    Columbia    University    Library,    New 
York  City. 

Sites,  Clement  Moore  Lacey,  Nanyang  College,  Shanghai,  China. 

Small,  Albion  Woodbury,  5731  Washington  Ave.,  Chicago,  111. 

Smalley,   Harrison   Standish,  544  Thompson  Ave.,  Ann  x\rbor, 
Mich. 
*Smart,  William,  Glasgow,  Scotland. 

Smith,  Charles  Lee,  Macon,  Ga. 

Smith,  Delevan,  Lake  Forest,  111. 

Smith,  Ernest  Ashton,  Meadville,  Pa. 

Smith,  J.  Allen,  Seattle,  Wash. 
*Smith,  Jacob  George,  25  Winthrop  Hall,  Cambridge,  Mass. 

Smith,  James  T.,  Lowell  Textile  School,  Lowell,  Mass. 

Smith,  (Mrs.)  Mary  Roberts,  1148  Bryant  St.,  Palo  Alto,  Cal. 

Smith,  Milton  W.,  P.  O.  Drawer  767,  Portland,  Ore. 

Smith,  Samuel  George,  125  College  Ave.,  St.  Paul,  Minn. 

Smith,  Sparrow,  Sacramento,  Cal. 

Smith,  Thomas  Guilford,  203A  Ellicott  Square,  Buffalo,  N.  Y. 

Snider,  Guy  E.,  408  W.  115th  St.,  New  York  City. 

Snow,  Marshall  Solomon,  St.  Louis,  Mo. 
fSouTH  Dakota  Agricultural  College,  Brookings,  S.  D. 

Souther,  Charles  Edward,  128  Broadway,  New  York  City. 
tSouTHERN,  H.  &  Co.,  140  Strand,  London,  W.  C,  England. 

Spencer,  Charles  Wortiien.  Princeton  University,  Princeton,  N.  J. 

Spencer,  John  Oakley,  Baltimore,  Md. 

Spiegelberg,  Frederick,  19  William  St.,  New  York  City. 

Spiegel,  G.  E.,  21 15  N.  12th  St.,  Philadelphia,  Pa. 

Sprague,   Oliver   M.   W.,   lidamachi,   6   Chome,   21   banchi,   Tokyo, 
Japan. 
*Sprague,  Rufus  F.,  Greenville,  Mich. 
fSPRiNGFiELD  PuBLic  LiBR.^RY,  Springfield,  Mass. 

Strangeland,  Charles  Emil,  State  College,   Pullman,  Wash. 

Stanton,  Edgar  William,  State  Agricultural  College,  Ames,  Iowa. 
fSTEiGER  &  Co.,  Newspaper  Box  298,  New  York  City. 

Stephens,  Henry  Morse,  Berkeley,  Cal. 

Sterns,  Worthy  Putnam,  1723  G  St.,  Wa.shington,  D.  C. 

Steuart,  William  M.,  The  Kensington,  Washington,  D.  C. 

Stewart,  John  Lammey,  South  Bethlehem,  Pa. 

Stokes,  Anson  Phelps,  100  William  St.,  New  York  City. 

Stokes,  Howard  Kemble,  Mechanics'  National  Bank,  Trenton,  N.  J. 

Stokes,  J.  G.  Phelps,  184  Eldridge  St.,  New  York  City. 

Stone,  Alfred  Holt,  200  A  St.,  S.  E.,  Washington,  D.  C. 

Stone,  Nahum  I.,  Bureau  of  Statistics,  Washington,  D.  C. 
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Stratton,  Robert  M.,  68  W.  12th  St.,  New  York  City. 

Straus,  Isidor,  6th  Ave.  and  34th  St.,  New  York  City. 

Straus,  Oscar  Solomon,  42  Warren  St.,  New  York  City. 

Street,  Robert  Gould,  Galveston,  Texas. 

Stubbs,  William  Carter,  Audubon,  New  Orleans,  La. 

Sulzberger,  Cyrus  L.,  58  W.  87th  St.,  New  York  City. 

Sumner,  George  S.,  21  E.  98th  St.,  New  York  City. 
fSuMNER,  (Miss)  Helen  L.,  1029  University  Ave.,  Madison,  Wis. 
tSwARTHMORE  COLLEGE,  Swartlimore,  Pa. 

SwAiN,  Henry  Huntington,  Dillon,  Mont. 
*SwAYNE,  Wager,  170  Broadway,  New  York  City. 

SwAYZE,  Francis  J.,  765  High  St.,  Newark,  N.  J. 

Symmes,  Frank  Jameson,  42  Montgomery  St.,  San  Francisco,  Cal. 

Takasu,  Tasuke,  Pekin,  China. 
fTAKAMURA,  KiNji,  care  of  Y.  Ikeda,  27  Masagocho  Hongo,  Tokio, 

Japan. 
fTAMAYA,  T.  &  Co.,  5  Guiza  Sanchome,  Kyobashiku,  Tokio,  Japan. 
fTANKA,  M.  L,  librarian  Imperial  Library,  Tokio,  Japan. 

Tarbell,  Ida  M.,  McClure's  Magazine,  New  York  City. 

Taussig,  Frank  William,  2  Scott  St.,  Cambridge,  Mass. 

Taussig,  Rudolph  Julius,  26  Main  St.,  San  Francisco,  Cal. 

Taylor,  Fred  Manville,  527  Church  St.,  Ann  Arbor,  Mich. 

Taylor,  Graham,  180  Grand  Ave.,  Chicago,  111. 

Taylor,  Henry  Charles,  Madison,  Wis. 

Taylor,  William  George  Langworth,  Lincoln,  Neb. 
tTEACHERs'  Club,  Skowegan,  Me. 

Tenney,  Maynard  a.,  7147  Hermitage  St.,  Pittsburg,  Pa. 
ITexas  University,  Austin,  Texas. 

Thach,  Charles  Cullman,  Auburn,  Ala. 
*Thom,  Decourcy  Wright,  119  E.  Baltimore  St.,  Baltimore,  Md. 

Thompson,  Charles  N.,  treas.  George  School,  Bucks  Co.,  Pa. 

Thurber,  Charles  Herbert,  29  Beacon  St.,  Boston,  Mass. 
*Thurber,  Francis  Beatty,  90  Broadway,  New  York  City. 

Thwaites,  Reuben  Gold,  Madison,  Wis. 

Tildsley,  John  L.,  520  W.  123d  St.,  New  York  City. 

Tillinghast,  Joseph  Alexander,  Spartanburg,  S.  C. 

Timlin,  W.  H.,  105  Grand  Ave.,  Milwaukee,  Wis. 

Tooke,  Charles  Wesley,  606  University  Ave.,  Syracuse,  N.  Y. 
fToRONTO  University,  Toronto,  Canada. 

TowNE,  Ezra  Thayer,  Northfield,  Minn. 

Towner,  R.  H.,  100  Broadway,  New  York  City. 

Trumbower,  Henry  R.,  Pennington  Seminary,  Pennington,  N.  J. 

Tucker,  George  Fox,  616  Barristers'  Hall,  Boston,  Mass. 

TuCKEY,  Edson  Newton,  28  Beech  St.,  East  Orange,  N.  J. 

fTuFTS  College,  Tufts  College,  Mass. 

fTuLANE  University  Library,  New  Orleans,  La. 
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TuTTLE^  Charles  Augustus^  Crawfordsville,   Ind. 
tTwiETMEYER,  A.,  Leipzig,  Germany. 
TysoNj  Malcolm  Van  Vechten,  216  N.   Charles  St.,   Baltimore, 

Md. 
Underbill,  C.  M.,  Librarian  Utica  Public  Library,  Utica,  N.  Y. 
Upham,  Frederick  William,  Old  Colony  Bldg.,  Chicago,  111. 
Urdahl,  Thomas  Klingerberg,  1107  Wood  Ave.,  Colorado  Springs, 

Col. 
Vanderlip,  Frank  Arthur,  52  Wall  St.,  New  York  City. 
Veblen,  Thornstein  B.,  344  E.  57th  St.,  Chicago,  111. 
Veditz,   Charles   William    Augustus,   George   Washington    Uni- 
versity, Washington,  D.  C. 
Venable,  Richard  Morton,  205  E.  German  St.,  Baltimore,  Md. 
fVERMONT  University,  Burlington,  Vt. 
Vickers,  E.  H.,  2  Nichome,  ]\Hta  Shiba,  Tokio,  Japan. 
Vincent,  George  E.,  5737  Lexington  Ave.,  Chicago,  111. 
Virtue,  G.  O.,  prof.,  758  Broadway,  Winona,  Minn. 
fWABASH   College,  Crawfordsville,   Ind. 
fWADDELL,  H.  M.,  Columbus,  Miss. 
Wadlin,  Horace  G.,  Boston,  Mass. 
*Wadsworth,  Harrison  L.,  Denver,  Col. 
°Wagner,  Adolph,  University  of  Berlin,  Berlin,  Germany. 
Walden,    (Mrs.)    Percy   Talbot,   367    Prospect    St.,    New    Haven, 

Conn. 
Walker,  Charles  Swan,  Amherst,  Mass. 
Walker,  Francis,  Bureau  of  Corporations,  Washington,  D.  C. 
Walker,  Thomas  Barlow,  803  Hennepin  Ave.,  Minneapolis,  Minn. 
Waller,  Elmer  B.,  Maryville  College,  Maryville,  Tenn. 
Walling,  William  English,  184  Eldridge  St.,  New  York  City. 
°Walrus,  Marie-Esprit  Leon,  Clarens,  Vaud,  Switzerland. 
*Walsh,  Correa  Moylan,  Bellport,  L.  I. 
Warburg,  F.  M.,  27  Pine  St.,  New  York  City. 
Ward,  John  Hardin,  34  Kenyon  Bldg.,  Louisville,  Ky. 
Ward,  Lester  Frank,  1464  R.  I.  Ave.,  Washington,  D.  C. 
Waring,  Luther  Hess,  Bureau  of  Corporations,  Washington,  D.  C. 
Warner,  Adoniram  Judson,  Gainesville,  Ga. 
Warren,  William  R.,  81  Fulton  St.,  New  York  City. 
tWASHiNGTON  State  COLLEGE  LIBRARY,  Pullman,  Wash. 
fWASHiNGTON  UNIVERSITY,  Seattle,  Wash. 
Waterman,  Edgar  Francis,  223  Asylum  St.,  Hartford,  Conn. 
Watkins,  George  P.,  King  Ferry,  Cayuga  Co.,  N.  Y. 
Watson,  William  A.,  9  Richards  St.,  Brooklyn,  N.  Y. 
Weatherley,  Ulysses  Grant,  Indiana  Univ.,  Bloomington,  Ind. 
Weaver,  James  Riley,  DePauw  Univ.,  Greencastle,  Ind. 
Weber,  Adna  Ferrin,  302  Washington  Ave.,  Albany,  N.  Y. 
Weber,  Gustavus  A.,  Bureau  of  Labor,  Washington,  D.  C. 
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Webster,  David  Hutton,  Williamstown,  ]\lass. 

Weeks,  Rufus  Wells,  346  Broadway,  New  York  City. 

Welles,  Francis  Raymond,  92  Ave.  Henri  Martin,  Paris,  France. 

Wells,  David  Collin,  Hanover,  N.  H. 

West,  Max,  3610  Morgan  Ave.,  Washington,  D.  C. 

West,  William  L.,  330  W.  3d  St.,  St.  Paul,  }klinn. 

Westenhaven,  D.  C,  929  Garfield  Bldg..  Cleveland,  O. 

Weston,  Charles,  Hay  Springs,  Xeb. 

Weston,  Nathan  Austen,  Univ.  of  III,  Champaign,  111. 
tWEST  Virginia  University,  ]\Iorganto\vn,  W.  Va. 
*  Wet  MORE,  George  Peaeody,  Newport,  R.  I.  . 

Weyl,  Walter  E.,  1208  Walnut  St.,  Philadelphia,  Pa. 

Wheeler,  Fred  B.,  30  Chenango  St..  Binghamton,  N.  Y. 

Whitaker,  Albert  Conser,  Palo  Alto,  Cal. 

White,  Andrew  Dickson,  Ithaca,  N.  Y. 

White,  Frank,  Bismarck,  N.  D. 

White,  Herbert  H.,  Hartford,  Conn. 

White,  Horace,  18  W.  69th  St.,  New  York  City. 

White,  H.  Lawrence,  75  Genesee  St.,  Utica,  N.  Y. 
*White,  Julian  LeRoy,  51  Xcz^'s  Bldg.,  Baltimore,  Md. 

White,   (Miss)   Margaret,   ii   Highland  St.,  Cambridge,  Mass. 

Whitten,  Robert  H.,  State  Library,  Albam-,  N.  Y. 

Wicker,  George  Ray,  Dartmouth  College,  30  N.  Main  St.,  Hano- 
ver, N.  H. 

Wilcox,    (Mrs.)    Aaron    ]Morley,    Providence   Hospital,   Washing- 
ington,  D.  C. 

Wilcox.  Delos  Franklin,  Elk  Rapids,  Mich. 

Wilgus,  James  Alva,  Plattesville,  Wis. 

Willard,  Norman  P.,  100  Washington  St.,  Chicago,  111. 

WiLLCOx,  Walter  Francis,  Ithaca,  N.  Y. 

WiLLETT,  Allan  H.,  Brown  Univ.,  Providence,  R.  I. 
fWiLLiAMS  College,  Williamstown,   Mass. 

Williams,  G.  C.  F.,  Hartford,  Conn. 
*Williams,  Timothy  Shaler,  Lloyds  Manor,  L  .1. 

Wiliamson,  Charles  C,  2;^/   Prospect  St.,  ^ladison.  Wis. 

Willis,  Henry  Parker,  Lexington,  Va. 

Willoughby,  Westel  Woodbury,  Johns  Hopkins  University,  Balti- 
more, Md. 

Willoughby,  William  Franklin,  Treasurer  of  Porto  Rico,   San 
Juan,  Porto  Rico. 

Wilson,  George  Grafton,  Providence,  R.  I     . 

Wilson,  Thomas,  The  Aberdeen,  St.  Paul,  Minn. 

Wilson,  Woodrow,  Princeton,  N.  J. 

Wing,  David  Laforest,  Bureau  of  Corporations,  Washington,  D.  C. 
tWiNONA  Free  Public  Library,  Winona,  Minn. 
*WiNSLOW,  William  Copley,  525  Beacon  St.,  Boston,  Mass. 
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Winston,  Ambrose  Pare,  St.  Louis,  Mo. 
fWiscoNSiN  Free  Public  Library  Commission,  Aladison,  Wis. 

Wolfe,  Albert  Benedict,  Oberlin  College,  Oberlin,  O. 

Wood,  Frederick  A.,  295  Pawtucket  St.,  Lowell,  Mass. 

Wood,  Stuart,  400  Chestnut  St.,  Philadelphia,  Pa. 
*WooDFORD,    Arthur    Burnham,   469    Whalley    Ave.,    New    Haven, 
Conn. 

Woodruff,    Clinton    Rogers,    703    North    American    Bldg.,    Phila- 
delphia, Pa. 

Woods,  Robert  Archey,  20  Union  Park,  Boston,  Mass. 

Woodward,  P.  Henry,  Conn.  Gen.  Life  Ins.  Co.,  Hartford,  Conn. 

Woollen,  Evans,  16x5  Talbott  Ave..  Indianapolis,  Ind. 

WooLVVORTH,  James  Mills,  Omaha,  Neb. 
yWoRCESTER  Free  Public  Library,  Worcester,  Mass. 
*Worthington,  T.  K.,  The  Daily  Nezvs,  Baltimore,  Md. 

Wright,  Carroll  Davidson,  Worcester,  Mass. 

Wright,  Chester  Whitney,  Harvard  University,  Cambridge,  Mass. 

WuLSiN,  LuciEN,  Baldwin  Piano  Co.,  Cincinnati,  O. 

Wyckoff,  Garrett  P..  Grinnell,  la. 

WvcKOFF,  Walter  Augustus,  Princeton,  N.  J. 

Yarros,  Victor   S.,  608  East   Division   St.,   Lincoln   Park   Station, 
Chicago,  111. 

Young,  Allyn  A.,  Univ.  of  Wisconsin.  Madison,  Wis. 

Young,  Frederic  George,  Eugene,  Ore. 

Young,  John  Philip,  Chronicle,  San  Francisco,  Cal. 

Zachry,  James  G.,  1048  Fifth  Ave.,  New  York  City. 


THE  EIGHTEENTH  ANNUAL  MEETING. 


The  Eighteenth  Annual  Meeting  of  the  American 
Economic  Association  was  held  at  Baltimore,  December 
27-29,  1905,  under  the  auspices  of  the  Johns  Hopkins 
University.  The  Historical,  the  American  Political  Sci- 
ence, and  the  American  Biographical  Associations  met  at 
the  same  time  and  place.  A  joint  session  was  held  with 
the  American  Political  Science  Association. 

The  following  members  were  registered  as  being  in 
attendance  at  the  meeting,  and  there  were  probably  some 
others  who  failed  to  register:  J.  S.  Aburatani,  T.  S. 
Adams,  W.  M.  Adriance,  F.  Andrews,  C.  G.  Arbuthnot, 
C.  W.  Baker,  S.  E.  Baldwin,  G.  E.  Barnett,  D.  C.  Barrett, 
W.  Beer,  L.  S.  Beman,  S.  Blum,  E.  L.  Bogart,  J.  C. 
Bowen,  R.  R.  Bowker,  R.  C.  Brooks,  G.  S.  Callender,  J. 

B.  Clark,  F.  A.  Cleveland,  Miss  K.  Coman,  J.  R.  Com- 
mons, C.  H.  Cooley,  J.  Cummings,  J.  E.  Cutler,  W.  M. 
Daniels,  E.  H.  Davis,  A.  M.  Day,  D.  R.  Dewey,  F.  H. 
Dixon,  C.  W.  Doten,  J.  H.  Dynes,  C.  E.  Edgerton,  J.  A. 
Fairlie,  H.  W.  Farnam,  H.  W.  Farquhar,  F.  A.  Fetter, 
W.  C.  Fisher,  J.  D.  Forrest,  F.  Franklin,  H.  B.  Gardner, 
W.  G.  Ghent,  F.  H.  Giddings,  N.  P.  Gilman,  W.  H.  Glas- 
son,  J.  M.  Glenn,  G.  G.  Groat,  M.  B.  Hammond,  E.  C. 
Hayes,  Miss  A.  Hewes,  A.  V.  Hiester,  F.  W.  Hilbert,  J 
A.  Hill,  J.  H.  Hollander,  H.  Holmes,  G.  K.  Holmes,  F. 

C.  Howe,  R.  F.  Hoxie,  C.  H.  Hull,  M.  L.  Jacobson,  J. 
W.  Jenks,  J.  W.  Kennedy,  D.  Kinley,  W.  Kirk,  G.  A. 
Kleene,  B.  G.  Lewis,  S.  McC.  Lindsay,  M.  R.  Maltbie,  T. 
Marburg,  J.  Martin,  R.  C.  McCrea,  L.  G.  McPherson,  R. 
Meeker,  H.  C.  Metcalf,  B.  H.  Meyer,  C.  W.  Michael,  W. 
E.  Miller,  C.  W.  Mixter,  F.  W.  Moore,  J.  M.  Motley,  A. 
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C.  Muhse,  H.  R.  Mussey,  W.  S.  Myers,  S.  N.  D.  North, 
E.  T.  Peters,  G.  A.  Plimpton,  C.  L.  Raper,  W.  Z.  Ripley, 
M.  H.  Robinson,  L.  C.  Root,  V.  Rosewater,  W.  A. 
Schaper,  H.  R.  Seager,  A.  Shortt,  C.  W.  Spencer,  J.  O, 
Spencer,  W.  P.  Stearns,  A.  H.  Stone,  N.  I.  Stone,  G.  S. 
Sumner,  F.  W.  Taussig,  H.  C.  Taylor,  F.  B.  Thurber, 
H.  R.  Trumbower,  C.  W.  A.  Vedi'tz,  G.  O.  Virtue,  F. 
Walker,  U.  G.  Weatherly,  A.  F.  Weber,  D.  C.  Wells,  M. 
West,  W.  E.  Weyl,  H.  White,  R.  H.  Whitten,  W.  F. 
Willcox,  C.  C.  Williamson,  W.  W.  Willoughby,  G.  G. 
Wilson,  D.  L.  W'ing,  C.  R.  Woodruff,  C.  W.  Wright,  A. 
A.  Young.     Total,  122. 

PROGRAM. 

First  Session — Wednesday,  10  A.  M.,  December  27th. 
Donovan  Room,  McCoy  Hall. 

Address  of  Welcome.     President  Ira  Remsen  of  the  Johns  Hopkins 

University. 

ECONOMIC    THEORY. 

The  Present  State  of  the  Theory  of  Distribution.     Jacob  H.  Hol- 
lander, Johns  Hopkins  University. 

Discussion  by  John  B.   Clark,  Columbia  University;    Roswell  C. 
AIcCrea,  Bowdoin  College;  Frank  A.  Fetter,  Cornell  Uni- 
versity;  Simon   N.   Patten,  University  of   Pennsylvania. 
I  P.  ]\[.,  Luncheon,  McCoy  Hall. 

Second  Session — Wednesday,  2.30  P.  M.,  December  2/th. 
Donovan  Room,  McCoy  Hall. 

THE    REGUL.MION    OF    RAILWAY    R.\TES. 

Papers  by : 

1.  Hugo  R.  Meyer,  University  of  Chicago. 

2.  B.  H.  Meyer,  State  Railway  Commission,  Wisconsin. 
Discussion   by   Frank    H.    Dixon,    Dartmouth    College;    L.    G. 

McPherson,  Johns  Plopkins  University;  Don  C.  Barrett, 
Haverford  College;  Willard  Fisher,  Wesleyan  University. 
4.30  to  5.30  P.  M.     Reception  by  Mrs.  Charles  J.  Bonaparte,  601. 
Park  Avenue,  to  the  ladies  of  the  Association. 
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Third  Session — JVednesday,  8  P.  M.,  December  27th. 
Donovan   Room,   AlcCoy   Hall. 

Presidential  Address :  The  Love  of  Wealth  and  Public  Service ;  by 
F.  W.  Taussig,  Harvard  University. 

9  P.  IVI.  Reception  to  the  gentlemen  of  the  Associations  by  IMr. 
Theodore  Marburg.  Reception  to  the  ladies  of  the  Asso- 
ciation at  the  House  of  the  Maryland  Society  of  the  Colonial 
Dames  of  America,  417  X.  Charles  Street. 

Fourth  Session — Thursday.  10  A.  M.,  December  sSth. 
Donovan  Room,  McCoy  Hall. 

JOINT  SESSION  WITH  THE  AMERICAN  POLITICAL  SCIENCE  ASS0CI.\TI0N. 
THE    CASE    FOR    AND     AGAINST     MUNICIPAL    OWNERSHIP. 

Papers  by : 

1.  Frederick  C.  Howe,  Cleveland.  O. 

2.  WiNTHROP  M.  Daniels,  Princeton,  N.  J. 

Discussion  by  Leo  S.  Rowe,  University  of  Pennsylvania ;  John 
A.  Fairlie,  University  of  Michigan ;  ]\Iilo  R.  Maltbie,  New 
York  City;  Thomas  K.  Urdahl,  Colorado  College;  Robert 
C.  Brooks.  Swarthmore  College. 
I  P.  M.  Luncheon  tendered  to  the  Associations  by  the  Right  Rev- 
erend William  Paret  and  Mrs.  Paret,  at  the  Episcopal 
Residence,  mo  Madison  Avenue. 

Fifth  Session — Thursday,  2.30  P.  M.,  December  28th. 
Donovan  Room,  McCoy  Hall. 

labor   questions. 

1.  The  Quantitative  Study  of  the  Labor  Movement.     H.  W.  Far- 

NAM,  Yale  University. 
Discussion  by  Charles   P.   Neill,  United  States   Commissioner  of 
Labor. 

2.  Violence  in  Labor  Disputes.     Thomas  S.  Adams,  University  of 

Wisconsin. 
Discussion   by    Nicholas    P.    Oilman,    Meadville,    Pa. ;    George    E. 

Barnett,  Johns  Hopkins  University ;  William  B.  Prescott, 

ex-President  of  International  Tj-pographical  Union. 
8  P.  M.     Council  meeting  of  the  American  Economic  Association. 
ID  P.  M.     Smoker  at  the  Hotel  Belvedere. 
Reception  to  the   ladies  of  the  Association  by  Mrs.   William    M. 

Ellicott,  at  the  Arundell  Club,  1000  N.  Charles  Street. 
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Sixth  Session — Friday.  lo  A.  M.,  December  2gth. 
Donovan  Room,  McCoy  Hall. 

THE   ECONOMIC   FUTURE   OF   THE   NEGRO. 

Papers  by : 

1.  W.  E.  B.  Dubois,  Atlanta  University. 

2.  Alfred  H.  Stone,  Washington,  D.  C. 

Discussion  by  Charles  L.  Raper,  University  of  North  Carolina; 
Theodore  Marburg,  Baltimore;  M.  B.  Hammond,  Ohio 
State  University ;  R.  C.  Bruce,  Tuskegee  Institute. 


COUNCIL  MEETING  AT  BALTIMORE,  MD. 
December  2/,  1905. 


The  Council  met  in  Donovan  Hall  in  the  Johns  Hop- 
kins University  building,  at  the  close  of  the  opening  ses- 
sion, 12  M.,  December  27th. 

On  motion  of  Mr.  Carver  the  reading  of  the  Minutes 
of  the  previous  meeting  was  passed  as  they  had  been 
printed  in  the  published  Proceedings. 

The  reports  of  the  Secretary  and  Treasurer  as  follows, 
were  read  and  accepted : 

report  of  the  secretary  to  the  council  of  the 
american  economic  association. 

December  28,  1905. 

The  Executive  Committee  at  its  meetings  in  ]\Iarch  and 
November  acted  upon  the  questions  referred  to  it  by  the 
Council  at  the  last  annual  meeting.  It  reports  that  it 
deems  it  inadvisable  at  present  to  arrange  a  joint  meet- 
ing: with  the  American  Association  for  the  Advancement 
of  Science.  On  the  resolution  calling  upon  the  National 
Government  to  undertake  certain   investigations,   it  re- 
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ports  that  in  the  sense  of  the  Committee  no  sweeping 
recommendation  is  Hkely  to  be  effected  and  that  such  in- 
fluence as  the  Association  might  possess  in  directing 
government  statistical  inquiry  into  specific  channels  would 
be  lessened  by  so  general  a  resolution. 

The  Committee  has  considered,  as  it  was  directed,  the 
revision  of  the  Constitution,  and  is  prepared  to  submit  a 
draft  with  proposed  changes. 

The  subject  of  a  journal  to  be  established  and  con- 
ducted by  the  Association  was  discussed  at  length  and 
considerable  correspondence  was  carried  on  to  gather 
information  on  the  subject.  The  chairman  of  the  Pub- 
lication Committee  will  have  something  to  report  in  this 
connection. 

The  President  was  authorized  to  confer  with  the  His- 
torical and  with  the  Political  Science  Associations  in  re- 
gard to  time  and  place  of  meeting  in  1906.  The  results 
of  the  conference  will  be  reported  to  the  Council. 

There  are  this  year,  at  last,  three  standing  committees 
for  the  study  of  special  topics,  the  Committee  on  Muni- 
cipal Accounting  and  Finance,  Frederick  A.  Cleveland, 
Chairman ;  the  Committee  on  Index  Numbers,  Carl  C. 
Plehn,  Chairman ;  and  the  Committee  on  the  Economic 
Position  of  the  Negro,  Walter  F.  Willcox,  Chairman. 
The  Committee  first  named  has  a  report  to  present  to  the 
Council,  and  the  work  of  the  last-named  Committee  is 
represented  in  the  sessions  of  this  meeting. 

Three  numbers  of  the  publications  have  been  issued 
and  the  fourth  is  almost  entirely  in  type  and  will  be  pub- 
lished in  about  two  weeks. 

At  the  date  of  this  report  there  are  1,032  members  and 
subscribers,  this  being  an  increase  of  3  as  compared  with 
1,029  reported  last  year.  During  the  present  year  8 
members  have  died  (of  whom  two  were  life  members), 
32  resigned,  5  were  dropped ;  the  total  loss  of  members 
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being  45  and  of  subscribers  6.  There  have  been  added  52 
new  members  (of  whom  i  was  a  hfe  member)  and  2  sub- 
scribers. 

The  names  of  three  of  these  who  have  been  removed 
from  our  ranks  by  death  within  the  year  are  especially 
noteworthy.  The  first  was  a  young  academic  economist, 
John  E.  George,  who  yielded  bravely  to  a  long  and  pain- 
ful illness,  within  a  few  weeks  of  the  Chicago  meeting 
which  he  had  so  longed  to  atend.  He  was  a  man  be- 
loved of  his  friends,  and  whose  intellectual  integrity  no 
less  than  his  intellectual  vigor,  gave  promise  of  a  larger 
usefulness  to  our  science. 

Soon  after  was  stricken  W.  H.  Baldwin,  Jr.,  a  life 
member  of  this  Association,  a  business  man,  a  man  of  the 
world,  a  man  in  his  prime,  a  man  of  large  public  spirit, 
of  helpful  civic  activity,  of  cordial  interest  in  all  things 
human. 

Another  of  our  younger  academic  members,  James 
Harris  Curran,  professor  at  Tome  Institute,  had  been 
engaged  for  some  time  before  his  unexpected  death,  in 
bibliographical  work  for  our  Publication  Committee.  A 
promising  and  useful  career  is  thus  untimely  ended. 

And  lately  death  has  claimed  one  of  our  deans,  Edward 
Atkinson,  long  a  member  of  this  Association,  and  in  for- 
mer years  not  infrequently  present  at  our  meetings.  Ripe 
in  years,  he  lived  a  life  of  earnest  conviction  and  of  stren- 
uous activity.  His  practical  sense,  his  knowledge  of 
practical  business,  his  economic  insight,  which  have 
largely  contributed  to  the  cause  of  truth,  are  now  lost  to 
American  scholarship. 

This  is  the  fifth  report  of  the  present  Secretary  and  it 
will  be  his  last.  It  has  been  his  pri\-ilege  to  watch  the 
Association  grow  from  a  membership  of  802  to  one  of 
over  a  thousand  and  to  see  the  balance  in  its  treasury 
grow  from  $1,372  ao  $4,803.     At  the  same  time  the  in- 
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fluence  and  activity  of  the  Association  have  grown  in 
equal  proportion. 

The  retiring  Secretary  may  be  permitted  to  apply  to 
his  official  demise  the  sentiment  of  Stevenson :  "  Gladly 
I  lived  and  gladly  die,  and  I  lay  me  down  with  a  will." 
His  period  of  over  four  and  a  half  years  of  service  has  | 

been  marked  by  many  wearing  duties,  but  also  by  many 
pleasant  personal  relations  which  far  more  than  com- 
pensated the  labors  of  his  office.  He  shall  miss  the  many 
friendly  greetings  appended  to  remittances — (only  a 
brave  economist  can  smile  while  paying  a  bill,  a  sort  of  a 
economic  morituri  salutauiits) — but  he  will  carry  with 
him  through  life  the  memories  of  these  five  years  in  the 
office  whose  duties  he  now  willingly,  yet  regretfully,  will 
transfer  to  other  shoulders. 

Respectfully  submitted, 

Frank  A.  Fetter^ 

Secretary. 

treasurer's  report. 

Debits. 

Cash  on  hand  date  of  last  report $3o6o  30 

Sales  and  subscriptions : 

Macmillan     $  687  89 

Secretary's  office    342  49 

Reprints     85  89 

Life  member    50  00 

Annual  dues    2,225  75 

Interest     52  50 

Total    current    receipts 3,444  52 

Credits. 

Expense  of  publication $r,6i2  66 

Expense  of  17th  Annual  Meeting 59  50 

Secretary   and   Treasurer 52898 

Total  current  expenses $2,201  14 

Total   cash  balance 4,803  68 


$7,004  82     $7,004  82 
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All  bills  presented  to  date  have  been  paid.  There  are 
outstanding  a  few  minor  items  aggregating  less  than 
$ioo,  and  the  bill  for  the  fourth  number  of  the  publica- 
tions now  in  press. 

The  progress  of  the  treasury  as  shown  in  the  five  re- 
ports made  by  the  present  Treasurer  has  been  as  follows : 

Cash  Increase  over 

Balance.  preceding   year. 

Dec,  igoi                                   $1,522  42  $149  61 

"      1902                                    2,188  92   •  666  50 

"     1903                                     3,040  10  851  18 

"     1904                                    3.560  30  520  20 

"      1905                                     4-803  68  1,243  38 

This  increase  is  a  result  of  the  increase  in  membership 
and  the  "  economies  of  large  production."  The  Associa- 
tion had  been  both  economically  and  efficiently  managed 
for  a  number  of  years  while  the  membership  stood  almost 
unchanged  at  a  little  less  than  seven  hundred.  In  1900 
the  officers  began  to  make  special  efforts  to  enroll  new 
members,  and  despite  many  changes  the  number  has  been 
maintained  at  about  a  thousand  for  the  past  three  years. 
Although  the  Association  has  published  liberally  in  this 
period,  the  funds  on  hand  have  steadily  grown.  The 
Treasurer  need  hardly  urge  that  it  is  not  the  function  of  a 
scientific  association  to  accumulate  a  large  cash  balance, 
but  that  it  rather  should  spend  its  entire  revenues  as 
wisely  as  possible  to  advance  the  objects  of  its  founda- 
tion. The  publication  of  the  list  of  doctoral  dissertations, 
the  enlargement  of  the  handbook  by  adding  much  con- 
veninet  information,  and  the  appropriation  of  $500  as  a 
beginning  in  the  preparation  of  bibliographical  material, 
are  steps  in  the  direction  of  spending  our  income  while 
enlarging  the  service  of  the  Association  to  its  members. 
But  much  more  can  be  done  to  increase  the  Association's 
usefulness,  and  as  this  grows,  so  will  grow  the  member- 
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ship  giving  still  larger  funds  to  employ  for  advancing  the 
objects  of  the  organization. 

Respectfully  submitted, 

Frank  A,  Fetter, 

Treasurer. 

Mr.  Gardner  moved  the  appointment  of  committees  on 
auditing  the  Treasurer's  accounts,  on  nominations,  and 
on  resolutions.     Carried. 

The  committees  appointed  by  the  President  were  as 
follows :  on  nominations,  J.  B.  Clark,  J.  R.  Commons,  D, 
Kinley,  J.  H.  Hollander,  H.  B.  Gardner.  On  auditing  of 
accounts,  Theodore  Marburg,  F.  A.  Cleveland,  W.  M. 
Daniels.  On  resolutions,  H.  R.  Seager,  T.  S.  Adams, 
H.  C.  Emery. 

The  amendment  of  the  constitution  was  taken  under 
consideration,  and  the  revised  draft  as  prepared  by  the 
Executive  Committee,  under  instructions  from  the  Coun- 
cil a  year  ago,  was,  after  further  amendment,  adopted. 
( See  full  text  above,  p.  3  ) . 

The  chairman  of  the  Publication  Committee  made  a 
report  of  the  publication  activity  of  the  past  year,  which 
was  accepted.  The  President  reported  from  the  Execu- 
tive Committee  on  the  question  of  time  and  place  in  favor 
of  a  meeting  in  Providence  in  connection  with  the  His- 
torical and  other  Associations  in  1906. 

Moved  by  Mr.  Ripley  that  the  Council  confirm  the  re- 
commendation and  adopt  Pro\'idence  as  the  place  of  meet- 
ing in  1906.     Carried. 

W.  F.  Wilcox,  chairman  of  the  committee  on  economic 
condition  of  the  negro,  moved  that  that  committee  be  now 
discharged.     Carried. 

The  committee  on  municipal  accounting  through  Mr. 
Daniels  reported  as  follows : 

The  Committee  on  Municipal  Accounting  begs  to  re- 
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port  progress,  and  requests  to  be  continued  in  order  that 
it  may  cooperate  with  similar  bodies  to  secure  uniform 
phraseology  and  forms  of  accounting  in  municipal  finance. 

W.  M.  Daniels, 

for  F.  A.  Cleveland, 

Chairman. 

The  President  then  called  a  meeting  of  the  entire  Asso- 
ciation at  the  Merchants'  Club  for  Thursday  evening, 
December  28th,  at  8  p.  m. 

The  meeting  adjourned. 


MEETING  OF  THE  ASSOCIATION. 


The  meeting  was  called  to  order  by  President  Taussig, 
at  the  Merchants'  Club,  at  8.30,  Thursday,  December  28, 
1905. 

Mr.  Gardner  reported  on  behalf  of  the  Executive  Com- 
mittee that  the  matter  of  the  publication  of  a  Journal  was 
still  under  consideration,  that  the  committee  had  made 
some  progress  in  ascertaining  the  cost,  and  asked  to  be 
continued  for  the  next  year  with  the  same  powers  it  had 
been  given  a  year  ago. 

On  motion  the  committee  was  so  continued. 

The  nominating  committee  reported  the  names  of  the 
following  officers :  President,  Jeremiah  W.  Jenks ;  First 
Vice-President,  Charles  S.  Fairfield ;  Second  Vice-Presi- 
dent, S.  N.  D.  North;  Third  Vice-President,  Carl  C. 
Plehn ;  Members  of  Executive  Committee  for  three  year 
term,  Frank  A.  Fetter  and  B.  H.  Meyer;  for  two  year 
term,  H.  C.  Emery  and  John  H.  Gray;  for  one  year 
term,  Frank  H.  Dixon  and  Henry  R.  Seager;  for  mem- 
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bers  of  Publication  Committee  for  three  years  in  place  of 
D.  R.  Dewey  and  W.  A.  Scott,  whose  terms  expired. 
Charles  J.  Bullock  and  W.  A.  Scott. 

On  motion,  the  Secretary  was  instructed  to  cast  one 
ballot  for  these  names.  The  motion  was  unanimously 
carried,  and  the  officers  were  declared  elected. 

The  Auditing  Committee,  through  the  chairman,  Theo- 
dore Marburg,  reported  that  the  accounts  of  the  Treas- 
urer had  been  examined  and  found  correct.  On  motion, 
the  report  was  unanimously  accepted. 

On  motion,  the  constitution  as  amended  at  the  Council 
meeting  was  unanimously  adopted. 
The  meeting  adjourned  at  9  p.  m. 
At  the  final  session  of  the  Association,  held  Friday, 
December  29th,  at  12  m.,  it  was  moved  by  Mr.  Carl  Kel- 
sey  that  the  Executive  Committee  bring  to  the  attention 
of  the  Carnegie  Institution  the  importance  of  a  thorough 
investigation  of  the  conditions  affecting  the  welfare  of 
the  negro. 

A  message  from  a  group  of  California  members  was 
read  by  the  President  as  follows : 
Dear  Professor  Taussig: 

Will  you  convey,  in  such  manner  as  you  best  can,  to 
our  colleagues  of  the  Economic  Association  our  best 
wishes  for  a  good  meeting  and  our  sincere  regrets  that 
we  are  unable  to  be  present  at  the  annual  meeting.  We 
have  assembled  together  to  console  ourselves  as  best  we 
can  for  the  lack  of  your  society. 

Jointly  sincerely  yours, 

Carl  C.  Plehn, 

Henry  R.  Hatfield, 

Wesley  C.  Mitchell, 

H.  A.  Millis, 

A,  C.  Whitaker^ 

A.  C.  Miller,  in  absentia. 
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On  motion,  the  Secretary  was  instructed  to  acknowl- 
edge the  note  of  greetings  and  congratulate  Mr.  Plehn  on 
his  election  as  Vice-President.  Accordingly  the  follow- 
ing telegram  was  sent : 

Prof.  C.  C.  Plehn,  Berkeley,  Cal.,  The  Association 
congratulates  you  on  your  election  as  Vice-President  and 
sends  greetings  to  your  California  colleagues. 

F.  A.  Fetter,  Secretary. 

The  committee  on  resolutions  reported  as  follows : 

Your  committee  begs  to  submit  the  following  resolu- 
tions and  to  recommend  their  adoption  by  the  Associa- 
tion: 

Whereas,  The  success  and  profit  of  the  eighteenth  an- 
nual meeting  of  the  American  Economic  Association  has 
been  in  large  measure  due  to  the  efficient  work  of  the 
members  of  the  local  Committee  of  Arrangements  and 
the  cordial  hospitality  of  the  President  and  officers  of  the 
Johns  Hopkins  University,  the  members  of  the  Political 
Economy  Club  of  Baltimore,  the  boards  of  managers  of 
the  Arundell  and  the  University  Clubs,  and  of  the  Mary- 
land Society  of  the  Colonial  Dames  of  America,  of  Mrs. 
Charles  T.  Bonaparte,  Mrs.  William  M.  Ellicott,  the 
Right  Reverend  William  Paret  and  Mrs.  Paret,  and  our 
esteemed  fellow-members,  Theodore  Marburg,  George 
Cator  and  William  H.  Buckler,  be  it 

Resolved,  That  the  Association  hereby  extends  its 
hearty  thanks  to  these  several  individuals  and  organiza- 
tions for  the  hospitalities  which  it  has  enjoyed,  and 

Resolved,  That  the  Secretary  be  directed  to  transmit  a 
copy  of  this  resolution  to  those  to  whom  it  is  addressed. 

The  retiring  President,  Mr.  Taussig,  then  introduced 
the  President-Elect,  J.  W.  Jenks,  who  responded  in  a  few 
appropriate  words  on  the  honor  that  had  been  conferred 
upon  him. 
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On  motion  of  Mr.  Taussig,  the  meeting  unanimously 
adopted  a  resolution  of  appreciation  of  the  services  of  the 
retiring  Secretary  and  Treasurer. 

The  meeting  adjourned  at  12.30. 


THIRD  LIST  OF  DOCTORAL  DISSERTATIONS  IN  POLIT- 
ICAL ECONOMY  IN  PROGRESS  IN  AMERICAN  UNI- 
VERSITIES AND  COLLEGES,  JANUARY  i,  1906. 

Note. — The  appended  list  has  been  compiled  from  responses  re- 
ceived to  a  circular  of  inquiry  addressed  by  the  Publication  Com- 
mittee to  all  institutions  represented  in  the  Council  of  the  American 
Economic  Association.  Students  not  in  actual  residence  are  distin- 
guished by  an  asterisk  [*].  Students  whose  period  of  continuous 
non-residence  exceeds  three  years  are  omitted  from  the  list.  The 
last  date  given  is  the  probable  date  of  completion. 

The  first  list  of  this  kind  was  dated  January  i,  1904,  and  was  sent 
to  all  members,  but  not  regularly  bound  in  the  publication.  The 
second  list,  dated  January  i,  1905,  is  included  in  Third  Series,  Vol. 
VI,  p.  7Z7- 

BRYN    MAWR. 

Marian  Parris,  A.B.,  Bryn  Mawr  College,  1901.     Certain  psycho- 
logical laws  in  economics.     May,  1906. 

COLUMBIA. 

JiROSHi  Aburatani,  A.B.,  Doshisha  College,  Japan,  1892.     The  evo- 
lution of  the  family,  marriage  and  divorce  in  Japan  since  the 

feudal  period.     1906. 
Eugene  Ewald  Agger,  A.B.,  A.M.,  University  of  Cincinnati,  1901, 

1902.     The  budget  in  the  American  Commonwealths.     1906. 
*Abraham    Berglund,    A.B.,    University    of    Chicago,    1904.     The 

United  States  Steel  Corporation.     1906. 
NoRRis  Arthur  Brisco,  A.B.,  A.M.,  Queens  University,  1898,  1901. 

The  economic  policy  of  Robert  Walpole.     1906. 
John  Morris  Clark,  A.B.,  Amherst  College,  1905.     The  possibility 

of  improvement  in  the  principles  of  railway  rate-fixing. 
*MiCHAEL   M.   Davis,  Jr.,   A.B.,   Columbia,    1900.     The   sociological 

theories  of  Gabriel  Tarde.     1906. 
*Allen   Barber   Eaton,   Ph.B.,   Beloit   College,    1899;    A.M.,   Yale, 

1902.     Minor  political  parties  in  the  United  States.     1906. 
Lucile  Eaves,  A.B.,  Stanford  University,  1894.     The  use  of  history 

for  social  training.     1906. 
Paul   Leroy   Fought,   A.B.,    University   of    Chicago;    A.M.,    Ohio 

Northern    University.     Combinations    in    the    sugar    industry. 

1907. 
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Harry  George  Friedman,  A.B.,  University  of  Cincinnati,  1904.  Fi- 
nancial history  of  Massachusetts  since  i860.     1906. 

James  Henry  Gilbert,  A.B.,  University  of  Oregon,  1903.  Trade 
and  currency  in  early  Oregon.     1907. 

*JoHN  Lewis  Gillin,  A.B.,  Tov^a  College,  1895;  A.M.,  Columbia 
University,  1903.  The  Bunkers  in  Europe  and  in  America. 
1906. 

•"William  Buck  Guthrie.  B.S.,  Lenox  College,  1893;  Ph.B.,  State 
University  of  Iowa,  1895.  Introduction  to  the  study  of  social- 
ism.    1906. 

Frank  Hamilton  Hankins,  A.B.,  Baker  University,  1901.  Adolphe 
Quetelet  as  statistician.     1906. 

Robert  Tudor  Hill,  A.B.,  University  of  Nebraska,  1903.  Migration, 
adaptation  and  survival  of  puritan  institutions  in  the  United 
States. 

Meyer  Jacobstein,  A.B.,  A.M.,  Columbia  University,  1904,  1905. 
The  tobacco  industry  in  the  United  States. 

Samuel  Lucas  Joshi,  A.B.,  Madras  University,  1896;  A.M.,  Colum- 
bia University,  1905.     The  economic  history  of  India. 

Edwin  Gifford  Lamb,  A.B.,  Stanford  University,  1904.  The  salva- 
tion army's  social  work.     1907. 

*James  p.  Lightenburger,  A.B.,  Eureka  College,  1893;  A.M.,  Hiram 
College,  1902.     Divorce  in  the  United  States.     1906. 

Paul  U.  Kellogg,  Industry  and  a  community;  a  study  of  organi- 
zation in  Greenwich  village. 

Ely  Atham  Merchant,  A.B.,  Amherst  College,  1905.  The  railroad 
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INTRODUCTION. 

With  the  one  exception  of  real  estate,  railways  are  the 
most  productive  source  of  revenue  for  our  state  and  local 
governments.  Owing  to  the  complex  organization  of 
the  industry,  the  problem  of  the  method  to  be  employed 
in  securing  this  revenue  has  been  a  difficult  one,  resulting 
in  the  trial  of  many  and  devious  methods.  It  was  said  a 
quarter  of  a  century  ago  that  "there  is  no  method  of  taxa- 
tion possible  to  be  devised  which  is  not  at  this  time  ap- 
plied to  railroad  property  in  some  part  of  this  country." 
The  two  most  noticeable  methods  employed  is  the  ad 
valorem  tax  and  the  tax  on  earnings.  Although  many 
modifications  of  the  tax  on  earnings  have  been  tried,  of 
these  that  upon  gross  earnings  has  been  the  most  gener- 
ally accepted. 

The  origin  of  this  tax  is  difficult  to  trace.  While  it 
may  have  been  suggested  by  the  tax  on  gross  premiums 
of  insurance  companies,  it  is  more  probably  a  descendant 
of  the  old  tax  on  stage  coaches  in  England.  It  was  first 
applied  to  railways  in  the  charter  tax  of  the  Illinois  Cen- 
tral Railway,  and  has  been  in  operation  on  that  road  since 
1 85 1.  Suggestions  for  its  adoption  were  subsequently 
made  in  other  states,  and  in  1854  it  was  made  the  sole 
method  of  taxing  railway  property  in  Wisconsin. 

Since  its  first  employment  the  system  has  had  a  varied 
career.  It  was  employed  for  a  short  time  in  Iowa,  but 
was  soon  declared  unconstitutional;  in  1873  it  was 
adopted  in  Minnesota;  in  1874,  in  Michigan.  Other 
states  have  since  adopted  it,  some,  as  for  instance, 
Vermont,  putting  it  on  the  same  footing  as,  and  permit- 
ting its  substitution  for,  the  ad  valorem  tax.     In  others 
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the  tax  on  gross  earnings  is  used  as  a  supplement  to  a 
property  tax,  and  in  still  others  as  a  method  of  securing 
revenue  to  pay  the  expenses  of  the  State  Railroad  Com- 
mission. 

This  essay  is  an  historical  and  a  critical  study  of  the 
tax  on  gross  earnings  as  it  developed  in  Wisconsin,  with 
side  lights  from  the  experience  of  other  states.  To  sup- 
plement and  contrast  with  the  operations  of  the  tax  on 
gross  earnings,  a  chapter  on  the  typical  workings  of  the 
most  prominent  form  of  the  ad  valorem  method  is  intro- 
duced. 


CHAPTER  I. 

THE   CONSTRUCTIVE   PERIOD   IN    WISCONSIN. 
INTRODUCTION. 

The  distinctive  feature  of  the  period  of  construction 
from  1850  to  1870  was  taxation  for  railways.  Railways, 
the  new  and  mighty  factor  in  industry,  must  be  secured 
at  any  price.  The  movement  westward  was  in  full  swing ; 
settlers  were  pouring  into  the  state.  The  increase  in  the 
population  from  1846  to  1850  was  nearly  900  per  cent.^ 
The  greater  number  of  these  immigrants  were  farmers. 
Already  there  was  a  surplus  of  agricultural  products  in 
local  markets,  and  transportation  was  so  difficult  and  ex- 
pensive that  often  "crops  were  left  to  rot  in  the  fields.^ 
Cheap  transportation  was  the  one  necessary  factor  for 
the  development  of  the  country.^  The  merchants  and 
manufacturers  in  the  eastern,  the  farmers  in  the  central, 
and  the  miners  in  the  western  parts  of  the  state  suffered 
from  the  lack  of  it.  Dr.  Libby  has  pointed  out  how  the 
manufactured  goods  from  the  east,  and  the  lead  from  the 
west  drew  together  the  interests  of  the  two  sections,  and 
advanced  the  agitation  for  a  connecting  railroad.^ 

Although  there  was  a  desire  to  foster  and  encourage 
the  construction  of  railroads,  the  state  could  not,  without 
a  constitutional  amendment,  lend  its  credit  for  internal 


*  Seventh  U.  S.  Census. 

'  Wisconsin  Herald,  June  10,  1848. 

*  Report  of  Committee  on  Land  Limitations,  Wisconsin  Assembly 
1851.     Also  Report  of  Committee  on  Railroads,  ibid,  March  29,  1855. 

*  Libby.    The  Significance  of  the  Lead  and  Shot  Trade  in  Early 
Wisconsin  History.     Wisconsin  Historical  Collections,  Vol.  VIH. 

521]  I 


2  American  Economic  Association  [522 

improvement.  Aid,  if  given,  must  come  from  the  local 
governments.  The  great  advantage  over  rivals,  accru- 
ing to  the  towns  and  counties  which  should  secure  rail- 
ways, led  to  bitter  struggles  between  communities.  In 
fact,  this  rivalry  was  one  of  the  greatest  factors  in  our 
early  railway  history.^  At  the  least  hope  or  suggestion 
of  a  railway  this  competition  showed  itself.  Towns, 
cities  and  counties  in  their  eagerness  would  have  bills 
rushed  through  the  legislature  granting  permission  to 
issue  bonds  to  aid  in  the  construction  of  the  railway,^  the 
bonds  to  be  exchanged  for  railway  stock.  Even  villages, 
hoping  ultimately  to  pay  for  the  bonds  from  the  earnings 
of  the  stock,  pledged  their  taxes  for  thousands  of  dollars. 
The  local  governments  soon  found  themselves  heavily  in 
debt ;  the  stock  not  paying  immediate  dividends,  the  inter- 
est on  the  bonds  (and  later  the  principal)  had  to  be  paid 
from  the  local  taxes.  Thus  it  was  that  the  early  period 
of  construction  was  characterized  by  taxation  for  rail- 
ways. 

I.       THE  GENERAL  PROPERTY  TAX. 

The  Wisconsin  laws  relating  to  taxation  in  1849  were 
either  adaptations  of  statutes  from  the  older  states,  prin- 
cipally New  York,'^  or  new  statutes  created  to  meet  new 
social  and  industrial  conditions.  The  principal  industry 
of  the  state  was  agriculture.     Manufacturing  establish- 


°  For  comments  on  this  rivalry  see  B.  H.  Meyer's  "History  of 
Early  Railroad  Legislation  in  Wisconsin.  Wisconsin  Historical 
Collections,  Vol.  XIV,  pp.  254  et  seq. 

'  B.  H.  Meyer  in  the  "Early  General  Railway  Legislation  in  Wis- 
consin, 1853-1874,"  has  collected  and  analyzed  the  mass  of  acts  thus 
passed.  Transactions  of  the  Wisconsin  Academy  of  Science,  Arts 
and  Letters.     Vol.  XH,  Part  I,  p.  227- 

'  The  territorial  laws  on  taxation  were  copied  from  Michigan,  but 
in  the  revision  of  the  laws  in  1849  the  New  York  statutes  were 
copied.    Report  of  Wisconsin  State  Tax  Commission,  1898,  p.  23. 
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ments  were  few  and  produced  (with  the  exception  of  the 
lead  industry)  for  home  consumption  only.  A  simple 
system  of  taxation  was  adequate.  The  general  property 
tax  sufficed  to  reach  all  property  with  an  appearance  of 
equality  and  justice.  The  advent  of  the  railway  brought 
new  industrial  conditions  and  a  new  organization  of 
property.  It  built  cities  and  towns,  linked  East  and 
West,  factory  with  farm,  and  caused  land  values  to  in- 
crease manyfold. 

The  desire  to  encourage  the  construction  of  railways 
manifested  itself  in  various  ways.  As  an  example,  the 
first  railways  were  exempt,  during  their  construction,  not 
by  law,  but  by  practice,  from  taxation.  The  pioneer  tax 
laws  were  adopted  for  and  adapted  to  an  individual 
organization  of  property.  The  administration  of  these 
laws  depended  upon  the  energy  of  the  local  assessor  and 
the  ability  of  the  County  Board  of  Supervisors.^  The 
railways  were  subject  to  taxation  under  this  general 
property  tax  law. 

The  first  railway  constructed  in  Wisconsin,  The  Mil- 
waukee and  Mississippi,  began  operations  between  Mil- 
waukee and  Waukesha  in  1857.  The  same  year,  the 
Board  of  Supervisors  of  Milwaukee  County,  after  con- 
sulting the  county  attorney,  assessed  the  railway  property 
under  the  general  property  tax  law,  but  later  the  assess- 
ment was  stricken  from  the  rolls  as  referring  to  real 
estate  insufficiently  described.^ 

In  1852  the  "road  within  the  city"  of  Milwaukee  was 
assessed  by  the  city  assessor  at  $5,000,  and  a  tax  of$85.o5 

'  Wisconsin  administrative  machinery  corresponds  to  the  general 
methods  followed  in  the  United  States  under  the  general  property- 
tax  laws.  For  statistics  giving  organization  and  duties,  see  Revised 
Statutes  of  Wisconsin,  1849,  Chapter  15. 

'  Proceedings  of  the  Board  of  Supervisors  of  Milwaukee  County, 
October,  1851.     Manuscripts  in  the  vaults  of  the  County  Clerk. 
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collected/^  or  four  mills  on  the  cost  of  depot  and  grounds, 
exclusive  of  the  right  of  way.  Other  property  paid  six- 
teen mills  on  the  dollar.^^  In  1853  ^he  railway  property 
was  assessed  as  personal,  rather  than  real  property,  under 
the  section  of  the  law  making  the  personal  property  of  a 
corporation  taxable  in  the  taxing  unit  in  which  its  home 
office  was  located.  The  real  property  escaped  taxation. 
The  town  of  Wauwatosa,  the  only  other  taxing  unit  in 
Milwaukee  County,  through  which  the  railway  passed, 
first  taxed  the  railway  property  in  1852.  Here  the  real 
property  was  described  by  sections,  rods,  and  acres,  and 
the  right  of  way,  only  seven  miles  long,  was  assessed  in 
nine  different  sections  (at  so  many  different  values  per 
acre),  valuations  in  adjacent  sections  varying  as  much 
as  twelve  and  one  half  per  cent.  The  equalized  value 
averaged  $2,349.65  per  mile,  on  which  a  tax  of  $16.18 
per  mile  of  right  of  way  was  levied. ^- 

There  was  a  disagreement  from  the  beginning  in  re- 
gard to  taxation  between  the  railway  company  and  Wau- 
kesha County. -^^  The  railway  company  neglected  to  pay 
its  taxes,  claiming  that  the  assessments  were  dispropor- 
tionate in  the  different  towns.  As  a  consequence,  in  two 
towns  the  right  of  way  was  sold  for  taxes. ^^  The  Board 
of  Supervisors  realizing  the  inequalities  of  the  assess- 
ments, petitioned  ^^  the  legislature  and  obtained  a  law 


'"Assessment  Rolls  of  the  County  of  Milwaukee,  4tli  ward.  City 
of  Milwaukee,  1852.  Manuscripts  in  vaults  of  the  Treasurer  of  Mil- 
waukee County. 

"  Determined  from  the  Assessment  Rolls  of  Milwaukee  County, 
1852,  and  the  report  of  the  Secretary  of  State,  1854.  Appendix, 
Assembly  Journal,  1855. 

"Assessment  Roll  of  Town  7,  Range  21,  Milwaukee  County,  1852. 
Manuscripts  in  vaults  of  County  Treasurer. 

"  Waukesha  Democrat,  December  14,  1852. 

"  Ibid. 

"  Daily  State  Journal,  Madison,  January  29,  1853. 
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in  1853  giving  them  power  and  authority  to  equalize 
assessments  on  rail-and  plank-roads.^^ 

The  fervent  efforts  to  secure  the  railways  had  not  led 
the  towns  to  anticipate  the  tax  problem.  The  descrip- 
tion of  the  right  of  way  as  so  many  acres,  the  variation 
of  the  assessed  value  in  different  units,  the  assessment 
one  year  as  real,  the  next  as  personal  property,  the  activ- 
ity of  numerous  local  officials  were  all  undesirable  ele- 
ments in  the  taxation  system.  As  the  possibility  of  a 
repetition  of  the  sale  of  their  right  of  way  or  a  levy  upon 
their  rolling  stock  was  not  an  attractive  prospect  to  the 
railway  companies,  they  instigated  a  movement  to  secure 
a  change  in  the  laws.  This  was  no  difficult  matter,  for 
those  counties  not  having  railways — and  they  were  the 
great  majority  at  this  time — were  willing  to  make  any 
concession  that  might  hasten  or  encourage  railway  con- 
struction. The  prospect  of  losing  the  taxes  from  railway 
property  which  might  be  within  their  boundaries  in  the 
future  was  not  of  moment ;  it  was  their  desire  to  encour- 
age construction.  Governor  Barstow,  in  a  message  to 
the  General  Assembly  in  1854  says  : — 

"In  our  youthful  state,  it  becomes  the  duty  of  those  hav- 
ing committed  to  their  charge  its  interests,  to  foster  by 
all  reasonable  and  proper  means,  those  undertakings 
which  will  best  tend  to  bring  into  use  our  varied  resources 
and  to  be  wary  of  throwing  impediments  in  the  way 
which  might  deter  capitalists  from  investing  their  means 
in  such  improvements  as  are  best  calculated  to  effect  this 
result.  Wisconsin  only  needs  the  opening  of  avenues  of 
communication,  to  increase  in  population  and  substantial 
wealth,  in  a  manner  unexampled  in  the  history  of  West- 
ern States — so  far  as  the  enactment  of  constitutional  laws 
can  relieve  the  different  railroads  from  taxation  during 
their  construction,  I  recommend  their  passage,  as  one  of 
the  means  of  encouragement  within  your  power  to  ren- 
der." 


Laws  of  Wisconsin,  1853,  Chapter  66. 
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II.       THE   TAX    ON    GROSS    EARNINGS. 

It  was  clearly  the  policy  of  the  state  to  encourage  and 
foster  the  construction  of  railways;  to  extend  such  aid 
to  them  as  the  constitution  would  permit.  This  policy 
and  the  desire  of  the  railway  company  that  their  property 
should  be  taxed  in  a  class  by  itself  led  to  the  law  of 
1854.^^  This  was  passed  by  the  Legislature  without 
much  comment,  at  least  on  the  floor,  or  by  the  news- 
papers, and  was  entitled  "an  act  taxing  rail-  and  plank- 
roads."  The  following  are  the  principal  sections  of  the 
act. 

Section  i.  Railway  companies  were  to  make  an  annual 
statement  of  gross  receipts,  before  January  19th  of  the 
following  year,  to  the  State  Treasurer. 

Section  2.  "It  shall  be  the  duty  of  the  said  railway 
companies  and  plank-road  companies  to  pay  or  cause  to 
be  paid  to  the  treasurer  of  the  state  for  the  use  of  the 
state,  on  or  before  the  tenth  of  January  in  each  year,  a 
sum  equal  to  one  per  centum  of  the  gross  earnings  of 
their  respective  roads  so  returned,  which  amount  of  tax 
shall  take  the  place  and  be  in  full  of  all  the  taxes  of  every 
name  and  kind  upon  said  roads,  or  other  property  belong- 
ing to  said  companies,  or  the  stock  held  by  individuals 
therein,  and  it  shall  not  be  lawful  to  levy  or  assess  there- 
upon any  other  or  further  assessment  or  tax  for  any  pur- 
pose whatsoever;  but  when  a  railroad  or  plank-road  lies 
partly  within  this  state  and  partly  in  another  state  or  ter- 
ritory the  company  shall  pay  such  proportion  of  one  per 
centum  upon  the  gross  earnings  of  the  whole  road  so  re- 
turned, as  the  length  of  that  portion  of  the  road  within 
the  state  bears  to  the  whole  leng^th  of  the  said  road." 


"  It  is  interesting  to  note  that  a  proposition  was  made  that  rail- 
ways be  exempt  during  construction,  and  thereafter  be  taxed  on  net 
income.     See  Resolution  of  January  28,  1853,  Assembly  Journal. 
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Section  3.  $10,000  was  to  be  forfeited  by  railroad 
companies  neglecting  provisions  of  this  act.  Section  5 
provided  that  when  companies  failed  to  make  returns,  the 
state  treasurer  was  to  ascertain  gross  earnings,  levy  one 
per  cent.,1^  and  when  taxes  were  not  paid,  to  seize  and 
sell  the  property  after  ten  days'  notice. ^^  The  act  went 
into  force  April  loth,  1854. 

The  result  was  to  reduce  the  total  taxes  of  railway  cor- 
porations to  less  than  half  the  tax  formerly  paid.  Though 
there  was  little  comment  throughout  the  state  by  the 
newspapers,  this  omission  was  probably  due  to  both 
ignorance  of  the  true  effect  of  the  act,  and  to  each  paper's 
intense  desire  to  get  a  railway  through  its  own  locality, 
all  of  which  resulted  in  lower  taxation  for  railways.  The 
people  of  Waukesha,  one  of  the  few  counties  having  a 
railway  within  its  limits,  however,  appreciated  the  effect 
of  the  act.  The  newspapers  of  that  locality  reflect  the 
bitter  feeling  engendered  by  the  cutting  off  of  an  impor- 
tant source  of  revenue.  One  editor  writes: — "The  fol- 
lowing is  perhaps  a  fair  specimen  of  the  Wisconsin  Legis- 
lature, and  shows  to  some  extent  how  much  the  Legis- 
lature was  controlled  by  railroad  and  other  monopolies" 
(quotes  railroad  tax  laws).  "Where  is  the  farmer  or 
mechanic  who  would  not  be  glad  to  shell  out  in  full  for 
all  taxes  at  the  same  rate?  But  if  all  were  taxed  only 
one  per  centum  on  their  income  the  members  of  the  Leg-- 
islature  would  be  minus  their  pay.  This,  of  course, 
would  not  suit — the  heavy  per  cent,  must  be  drawn  from 
some  source,  and  it  is  invariably  the  case,  those  least  able 

"The  bill  as  first  introduced  placed  the  per  centum  at  one  and 
one-half  per  cent,  on  gross  receipts.  An  amendment  proposing  one 
and  a  half  per  cent,  state  purposes  and  one  and  a  half  per  cent,  for 
town  and  county  purposes,  in  the  towns  and  counties  through  which 
the  road  ran  was  lost.  And  the  bill  was  finally  passed,  the  clause 
being  amended  to  one  per  cent. 

"Laws  of  Wisconsin,  Chapter  74. 
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to  pay  any  have  to  pay  the  most.  Wisconsin  has  been 
pecuHarly  cursed  with  a  batch  of  biased  legislation  during 
the  last  session."  ^® 

A  convention  held  in  Waukesha  to  protest  against  the 
law  resolved  ''that  we  are  in  favor  ...  of  just  and  equal 
laws  of  taxation,  placing  on  the  same  level  the  railroad 
company  and  the  working  farmer,"^^ 

At  the  annual  meeting  of  the  Board  of  Supervisors  of 
Waukesha  County,  in  November,  1854,  about  seven 
months  after  the  above  law  went  into  force,  the  commit- 
tee on  assessments  reported  that  the  town  assessors  had, 
regardless  of  the  law,  assessed  the  railway  property 
located  in  their  districts,  and  the  committee  asked  for  in- 
structions. The  Board  then  adopted  the  following  reso- 
lutions : 

"Whereas,  a  law  was  enacted  by  the  Legislature  of  the 
state  of  Wisconsin,  at  its  session  in  1854,  whereby  all 
rail-  and  plank-roads  in  said  state  are  relieved  from  other 
than  state  taxation,  thus  operating  unequally  and  un- 
justly, and  to  the  injury  of  those  counties  through  which 
said  roads  pass ;  and  whereas  the  assessors  in  those  towns 
in  this  county,  through  which  said  roads  pass,  have  as- 
sessed said  corporations  as  heretofore,  regardless  of  said 
law  and  in  full  belief  that  said  act  is  unconstitutional, 
therefore.  Resolved,  that  a  committee  of  two  be  appointed 
by  the  chair  to  confer  with  E.  G.  Ryan,  Esq.,  and  obtain 
from  him  a  written  opinion  as  to  whether  said  act  re- 
ferred to  is  in  strict  accordance  with  the  Constitution  of 
the  State,  or  in  direct  violation  thereof. "^^ 

In  compliance  with  this  resolution,  Mr.  E.  G.  Ryan  of 
Milwaukee,  one  of  the  able  attorneys  of  the  State,  pre- 
pared an  opinion  for  the  Board,  expressing  his  belief  that 
the  law  was  unconstitutional,  and  that  the  Board  had 


'  Waukesha  County  Democrat,  April  14th,  1854. 
Waukesha  County  Democrat,  October  nth,  1854. 
Proceedings  of  Board  of  Supervisors  in  Ibid,  December  20,  1854. 
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power  to  assess  and  collect  taxes  on  railway  property 
within  the  county.^^     He  said : — 

"...  I  am  clearly  of  the  opinion  that  the  act  of  the 
last  session,  Chapter  74,  is  unconstitutional,  for  the  fol- 
lowing reasons : 

1st.  Because  it  assumes  to  tax  railroad  and  plank- 
road  companies  by  a  special  rule  differing  in  rate  from 
the  general  rule  of  taxation  on  other  property. 

2nd.  Because  it  exempts  the  property  of  such  rail- 
road and  plank-road  companies  from  all  taxation  unless 
they  are  'earnings,' 

4th.  Because  it  exempts  the  property  of  such  railroad 
and  plank-road  companies  from  all  county,  town,  city 
and  village  taxes. 

5th.  Because  even  conceding  the  power  of  the  Legis- 
lature to  discriminate  in  taxation  between  the  property 
of  railroad  and  plank-road  companies,  and  the  property 
of  other  persons,  it  assumes  to  make  an  unequal  and  un- 
just distinction  between  such  companies  and  their  prop- 
erty and  does  not  establish  a  uniform  rule  as  to  them." 
.  .  .  "If  the  act  be,  as  I  am  of  the  opinion,  unconstitu- 
tutional  and  void,  it  would  probably  vitiate  any  tax  levied 
to  omit  the  property  exempt  under  this  act,  because  such 
omission  would  tend  to  raise  other  taxes." 

The  Board  of  Supervisors,  acting  in  accordance  with 
this  opinion,  and  evidently  voicing  popular  feeling,  ord- 
ered the  committee  on  assessments  for  1854  to  include 
in  the  assessment  rolls  all  railway  and  plank-road  prop- 
erty ^^  and  the  returns  were  thus  made  to  the  Secretary 
of  State,  though,  contrary  to  the  usual  practice,  they  were 
not  included  in  the  total  valuations  but  entered  as  sepa- 
rate items.2^     The  County  Board  also  agreed  to  pay  all 


"^  Waukesha  Democrat,  December  6th,  1854. 

"  Proceedings  of  the  Board  of  Supervisors  in  Waukesha  Demo- 
crat of  December  20th,  1854. 

^  Assessment  rolls  in  vaults  of  Secretary  of  State.  No  other 
county  returned  on  assessment  rolls  to  Secretary  of  State  railway 
property  for  taxation. 
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expenses  and  costs  that  accrued  to  the  several  towns  in 
collecting  the  tax  on  railway  property.^^ 

The  action  of  the  Supervisors  received  the  general  ap- 
proval of  the  citizens  of  the  county.  A  meeting  of  the 
citizens  of  the  town  of  Vernon,  held  to  endorse  the  action 
of  the  county  supervisors,  passed  a  resolution  instructing 
their  representatives  in  the  General  Assembly  to  use  all 
legal  means  to  procure  the  repeal  of  the  law  exempting 
railway  property  from  town  and  county  taxes. ^'^  The 
sentiment  seems  to  have  been,  not  so  much  in  opposition 
to  the  lowering  of  railway  taxes;  but  to  the  fact  that 
the  taxes  were  taken  away  from  the  towns  and  counties 
and  the  other  property  had  to  bear  the  additional  burden. 
This  burden  was  annually  increasing,  as  the  railways 
added  value  to  the  district  through  which  they  passed, 
making  property  pay  a  relatively  higher  state  tax  than 
before.  The  people  thought  not  of  the  increased  value 
but  of  the  increased  taxes  and  the  "railroad  debt",  the 
results  of  the  efforts  to  encourage  railway  construction. 

The  railway  company  refused  to  pay  the  taxes  levied 
on  their  real  property  in  Waukesha  county,  and  the 
county  treasurer  advertised  the  lands  of  the  railway  com- 
pany for  sale,  to  satisfy  the  delinquent  taxes  of  1854.^^ 
In  February,  1855,  at  a  special  session  of  the  Board  of 
Supervisors,  the  committee  apointed  at  the  regular  meet- 
ing in  1854  reported  that  injunctions  against  the  collec- 
tion of  the  taxes  on  railway  property  by  the  county  treas- 
urer had  been  issued.  The  committee  was  instructed  to 
carry  the  case  through  the  courts.  Meanwhile  the  town 
treasurers,  against  whom  no  injunction  had  been  issued, 
were  ordered  to  suspend  action  until  the  decision  of  the 


^  Proceedings    of    Board    of    Supervisors.      Waukesha    Democrat, 
December  20th,  1854. 
"  Waukesha  County  Democrat,  December  27th,  1854. 
"  Waukesha  County  Democrat,  April,  1855. 
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courts  was  made.^^  However,  previously  to  this  order, 
the  treasurer  of  the  town  of  Waukesha  had  levied  on 
property  worth  at  least  $1,500  and  sold  it  for  $500.  The 
Board,  through  their  counsel  Mr.  Ryan,  moved  that  the 
injunctions  be  removed.  The  court  heard  the  arguments 
and  decided  that  the  law  was  within  the  constitutional 
powers  of  the  legislature  and  therefore  valid.^*^  The  case 
was  carried  to  the  Supreme  Court  and  the  decision  of  the 
lower  court  was  sustained.  The  question  of  validity  had 
centered  around  the  provision  in  the  constitution  that 
"the  rule  of  taxation  shall  be  uniform."  Chief  Justice 
Whiton,  the  author,  in  the  constitutional  convention,  of 
the  clause  relating  to  uniformity,  presided  over  the  Su- 
preme Court.  Justice  Cole,  of  the  court,  was  also  a  mem- 
ber of  the  Constitutional  Convention,  and  had  taken  an 
active  part  in  the  discussions  on  the  same  clause.  The 
other  member  of  the  court  was  Justice  A.  D.  Smith.  The 
court,  after  due  consideration,  having  overruled  the  de- 
murrer, thereby  holding  the  law  to  be  constitutional  and 
valid, ^^  Judge  Hubbell  was  sustained  in  his  decision 
that  the  Legislature  had  power  to  partially  exempt  prop- 
erty from  taxation;  that  uniformity  in  class  is  what  the 
constitution  requires. ^^ 


^Ibid,  March  14,  1855. 

""Am.  Law  Register,  Volume  2,  p.  616. 

^  52  Wisconsin  67. 

°^  The  documents  relating  to  the  case  were  kept,  awaiting  the  writ- 
ing of  the  opinion,  but  this  was  never  done,  and  they  were  subse- 
quently lost.  Only  the  attorney's  briefs  and  the  statements  of  the 
case  are  preserved. 


CHAPTER  II. 

THE  DEVELOPMENT  OF  THE  TAX  ON  GROSS  EARNINGS. 

I.     VALIDITY  OF   THE   "tAx" SUBSTITUTION    OF   A   "fEE." 

INTRODUCTION. 

The  tax  on  gross  earnings  remained  in  force  until  i860, 
when  a  change  became  imperative.  In  1859  ^he  question 
of  "uniformity  in  tax  rates"  had  come  before  the  Supreme 
Court  in  a  case,  in  which  there  was  a  distinction  made 
between  urban  and  agricultural  land  in  a  taxing  district. 
The  Court  held  that  the  constitution  requires  an  equal 
and  uniform  rate  and  valuation,  operating  alike  on  all 
taxable  property  throughout  the  state  or  municipality 
within  which,  or  for  which,  the  tax  is  to  be  raised;  and 
when  the  legislature  prescribes  a  different  rule  it  is  un- 
constitutional and  void;  that  the  constitution  has  fixed 
one  unbending  uniform  rule  of  taxation  for  the  state,  and 
property  cannot  be  classified  and  taxed  as  classified  by 
different  rules ;  that  all  property  must  be  taxed  uniformly 
or  be  absolutely  exempt.^ 

This  decision  raised  the  question  of  the  validity  of  the 
law  of  1854  taxing  rail-  and  plank  roads  by  a  rate  and 
rule  different  from  the  rate  and  rule  on  other  property. 
Armed  with  this  decision,  which  warranted  the  conclu- 
sion that  the  law  was  unconstitutional,  the  Winnebago 
Lake  and  Fox  River  Plank  Road  Company  refused  to 
pay  taxes  in  1859  ^^^  i860.     The  Attorney  General  be- 


^Kjiowlton  vs.  Supervisors,  9  Wisconsin  379.     (Heard  and  decided 
in  1859.) 
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gan  a  proceeding  in  the  Supreme  Court  for  a  writ  of  man- 
damus to  compel  the  officers  of  the  company  to  make  a 
report  and  to  pay  their  taxes.  The  counsel  for  the  com- 
pany contended  that  the  law  was  void  and  they  referred 
to  the  recent  decision  of  the  court  to  sustain  their  argu- 
ment. The  Attorney  General  argued  that  constitution- 
ality of  the  law  was  settled  by  the  court  in  the  case  of  the 
Milwaukee  and  Mississippi  Railroad  Company  vs.  the 
Board  of  Supervisors  of  Waukesha  County.  The  legis- 
lature being  in  session  and  anxiously  awaiting  the  de- 
cision, the  court  made  "a  speedy  decision — in  order  that 
the  legislature  might  take  such  action  as  might  be  deemed 
necessary."  The  far-reaching  effect  of  the  decision  if  the 
law  was  declared  unconstitutional  was  not  brought  to  the 
court's  attention. 

Anticipating  the  decision,  members  of  the  legislature 
were  discussing  the  possible  change  of  the  law.  They, 
as  well  as  the  railway  companies,  recognized  the  neces- 
sity, due  to  the  nature  of  the  property,  of  the  business, 
and  the  questions  of  administration  arising  from  these 
peculiar  relations,  of  putting  railway  property  in  a  class 
by  itself  for  the  purpose  of  taxation.  These  considera- 
tions made  the  majority  of  the  legislature  opposed  to  a 
return  to  the  old  method  of  local  taxation,  on  assessed 
value  at  a  uniform  rate. 

The  court's  decision,  handed  down  early  in  the  January 
term  of  i860,  held  that  the  act  of  1854  was  unconstitu- 
tional and  void,  violating  section  I,  Article  8,  of  the  con- 
stitution :  that  the  "uniformity"  required  by  the  constitu- 
tion means  not  uniformity  of  class  but  equality  as  to  all 
property  taxed :  that  the  rule  must  be  generally  applicable 
to  all  property.  This  "does  not  prohibit  the  legislature 
from  exempting  from  taxation  such  property  as  they  see 
fit.  The  one  per  centum  of  gross  earnings  of  the  plank- 
and  railroads  required  to  be  paid  to  the  state  is  a  tax 
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Upon  the  road  within  the  meaning  of  the  constitution 
although  not  assessed  upon  the  valuation  of  the  roads. 
It  is  not  a  bonus  for  the  right  and  privilege  granted  to 
construct  and  maintain  the  roads  in  this  state,  so  the  pay- 
ment cannot  be  regarded  as  a  sum  paid  for  a  licnese  to  do 
what  might  not  legally  be  done  without  it,  but  its  primary 
object  is  to  raise  revenue."  - 

The  legislature,  accepting  the  idea  that  they  had  power 
to  exempt  property  from  taxation,  though  disagreeing 
with  the  court,  inferred  that  they  had  power  to  raise 
revenue  by  means  of  licenses ;  using  both  of  these  powers 
they  produced  the  law  of  i860  exempting  all  railway 
property  used  in  the  operation  of  the  road  from  taxation 
by  special  assessment  ^  and  requiring  railways  to  obtain 
a  license,  by  payment  of  one  per  centum  of  gross  earn- 
ings, to  operate  in  the  state.^ 

As  a  result  of  the  decision  that  the  law  of  1854  was 
unconstitutional  Mr.  Kneeland,  a  property  owner  in  the 
city  of  Milwaukee,  brought  action  to  restrain  the  city  of 
Milwaukee  from  issuing  tax  deeds  for  certain  property 
that  had  been  sold  for  the  unpaid  taxes  of  the  years  1757, 
1858,  1859,  holding,  that  because  railway  property  had 
been  omitted  from  the  assessment  for  said  years  the  tax 
was  unjust  and  unequal.  He  cited  the  case  of  Attorney 
General  vs.    Plank  Road   Company  to  show  that   such 


"  State  ex  rel  Attorney  General  vs.  Winnebago  and  Fox  Lake 
Plankroad  Company,  11  Wisconsin  35. 

'Laws  of  Wisconsin,  Chapter  173.     i860. 

*  Section  i.  All  railroads  organized  and  operated  in  this  State 
must  apply  to  the  Treasurer  of  the  State  for  a  license  to  operate  their 
roads  "and  to  pay  such  a  license,  to  the  Treasurer  of  the  State,  as  a 
fee  or  a  charge  therefor,  a  sum  equal  to  one  per  centum  of  the  gross 
earnings  of  their  respective  roads." 

Section  2.  They  must  apply  and  pay  for  license  on  or  before 
February  loth  in  each  year,  and  the  State  Treasurer  shall  issue 
certificate  that  such  payment  has  been  made.  Chapter  174,  Laws  of 
Wisconsin,     i860.    Went  into  effect  March  28th,  i860. 
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property  had  been  illegally  omitted.  The  Supreme  Court 
sustained  his  position;  declared  taxes  for  the  years  1857, 
1858,  and  1859  invalid  because  of  the  unjust  burden  im- 
posed; reaffirmed  that  the  law  of  1854  was  unconstitu- 
tional and  expressed  as  their  opinion  that  the  law  of  i860 
was  also  invalid.^ 

The  effect  of  the  decision  was  startling.  Taxes  for 
the  years  1854  to  1862  in  every  taxing  unit  through 
which  the  railway  passed  were  illegal  and  void.  The  in- 
terests involved  were  immense;  as  a  consequence  of  the 
decision,  estates  and  titles  would  be  swept  away;  coun- 
ties and  towns  already  heavily  in  debt  would  be  financially 
ruined  and  in  their  ruin  crush  every  property  owner; 
thousands  of  dollars  would  be  spent  in  litigation;  to  re- 
levy  the  taxes  was  impossible, — the  citizen  could  not  bear 
nt.  It  meant  the  destruction  of  public  confidence,  the 
stagnation  of  the  state,  from  which  it  could  not  recover 
for  years. 

The  legislature  stood  face  to  face  with  this  problem. 
They  appointed  a  joint  committee  to  investigate  and 
wrestle  with  it ;  and  adjourned  in  order  to  give  the  com- 
mittee time  to  determine  some  course  of  action.  The 
legislature  re-assembled  and  the  committee  reported  that 
they  had  decided  to  frame  a  bill  providing  for  the  relevy- 
ing  of  the  taxes  from  1854  to  1859,  when  a  decision  of 
the  Supreme  Court  ^  "relieved  them  from  the  burdensome 

'  Judge  Paine  says :  "The  principles  of  our  decision  will  also  in- 
validate  the  law  of  i860,  professing  to  exempt  railroad  property  and 
then  requiring  them  to  pay  a  license.  ...  I  am  satisfied  .  .  .  that 
.  .  .  this  is  in  substance  the  same  thing  as  the  law  of  1854  under  a 
different  name.  .  .  .  We  cannot  adhere  to  our  decision  in  Attorney 
General  vs.  Plankroad  Company  and  sustain  the  legislation  of  i860, 
unless  we  are  prepared  to  say  that  the  legislature  may  do  indirectly 
what  it  can't  do  directly,  that  it  may  by  merely  calling  things  by 
wrong  names,  sustain  the  most  palpable  evasion  of  a  constitutional 
provision."     11  Wisconsin  517.    Decision  in  January  term,  1862. 

°  Handed  down  June  2,  1862. 
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duty."  "^  The  Supreme  Court  on  seeing  the  far-reaching 
results  that  would  follow  from  their  decision  were  in- 
duced to  give  the  case  a  new  hearing  and  overrule  their 
first  decision  upon  the  ground  of  stare  decisis.  They, 
however,  avowed  their  continued  belief  as  to  the  uncon- 
stitutionality of  the  law  and  advised  the  legislature  to 
change  it.* 

II.     THE   INCREASE    IN    THE    RATE. 

For  several  years  the  local  taxing  units  through  which 
the  railways  passed  had  felt  the  increasing  burden  of  tax- 
ation, principally  upon  real  estate,  and  had  thought  it 
unjust  that  the  railway  companies  should  escape  with  so 
light  a  tax.  The  feeling  of  discontent  grew;  from  time 
to  time  petitions  were  sent  to  the  Legislature  asking  for 
relief,  especially  urging  that  railway  property  be  as- 
sessed and  taxed  in  the  same  manner  as  other  property. 
In  1859,  ^1'^^  general  tax  laws  were  revised  and  modified, 
and  a  new  law  was  passed  making  property  returnable 
under  oath.^  The  result  was  an  increase  of  personalty 
returned  from  $98,702,213  in  1857  to  $168,620,233  in 
1858.  This  brought  additional  pressure  on  the  tax-pay- 
ers, and  their  desire  to  lessen  their  proportion  of  the  bur- 
den of  taxation  by  an  increase  in  the  rate  of  taxation  on 
railways  was  strengthened. 

The  fraud  and  mismanagement  practiced  by  the  rail- 
way companies  during  their  construction  created  a  popu- 
lar feeling  aganist  them,  especially  in  those  localities 
where  the  debt  created  to  assist  in  their  construction  was 
pressing  heavily  on  the  property  owners.  The  farmers 
also  had  another  grievance;  they  had  mortgaged  their 
lands  for  railway  stock  and  now  the  eastern  capitalists, 


'Wisconsin  Assembly  Journal,  1862,  p.  1159. 

'  115  Wisconsin  515. 

'Chapter  115,  Laws  of  Wisconsin,  1858. 
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who  had  purchased  the  mortgages,  were  foreclosing. 
Governor  Randall  estimated  that  at  least  $5,000,000  of 
these  mortgages  were  given  on  land  worth  $15,000,000. 
They  were  "conceived  in  fraud,  created  in  fraud,  and 
sold  and  transferred  in  fraud."  '^^  Between  five  and  six 
thousand  men  were  involved.  The  laws  of  i860  ^^  did 
not  satisfy  the  antagonism  to  the  railways,  and  it  con- 
tinued to  gain  in  strength. 

The  Civil  War  greatly  increased  the  expenses  of  the 
state  government  and  the  rate  of  taxation  rose  rapidly. 
The  one  per  cent,  tax  paid  by  the  railway  companies  was 
especially  obnoxious  and  the  people  urged  that  it  should 
be  increased.  There  were  patriotic  men  in  the  railway 
as  well  as  in  other  business  and  they  also  believed  that  the 
per  cent,  should  be  raised.  The  feeling  is  reflected  by 
Mr.  L.  H.  Meyer,  President  of  the  Milwaukee  and  Prairie 
du  Chien  Railway  Company  in  the  annual  report  for 
1 86 1.  He  says: — "Under  existing  laws,  railroads  are 
taxed  one  per  cent,  on  their  gross  earnings,  payable  to 
the  state,  in  lieu  of  local  taxation  and  in  consideration  of 
a  yearly  license  from  the  state.  .  .  .  The  tax  is  moderate, 
the  inducement  to  make  it  so  has  been  the  depressed  and 
unprofitable  condition  of  railroad  property  in  the  state. 
Good  crops  and  a  revival  of  business  have  not  been  with- 
out beneficial  effects  on  railroads,  and  it  is  no  more  than 
right,  that  as  the  class  of  property  recovers  from  its  pros- 
tration it  should  bear  a  greater  share  of  the  tax  than  the 
present  law  puts  upon  it.  The  only  question  will  be  as  to 
the  amount  levied. "^^ 

"Annual  message,  1861,  p.  11. 

"  The  per  cent,  was  not  increased,  as  there  was  no  need  of  in- 
creased revenues.  Governor  Randall  says  in  his  annual  message  in 
i860  that  the  State  was  free  from  debt. 

"  Annual  Report  of  the  Milwaukee  and  Prairie  du  Chien  Railroad 
Company  for  i860. 
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The  popular  feeling  came  to  a  head  in  1862.  Peti- 
tions poured  into  the  Legislature;  Governor  Harvey  in 
his  Annual  Message  said : 

"It  is  plainly  apparent,  moreover,  that  the  provision 
which  exempts  railroads  and  their  property  from  taxation 
by  the  payment  of  one  per  centum  of  their  gross  earnings 
is  grossly  unequal.  There  are  in  operation  in  this  state 
eight  hundred  and  sixty-three  and  one-fourth  miles  of 
railroad,  worth  certainly  an  average  of  $15,000  per  mile. 
As  before  stated  in  amount  of  receipts  of  General  Fund, 
this  property  paid  into  the  state  treasury  the  past  year 
$25,056.29,  in  lieu  of  all  taxation.  The  total  earnings 
returned  were  $2,991,558.86  showing  $4,859.28  of  license 
or  tax  moneys  remaining  unpaid.  The  title  of  these 
roads  has  passed  or  is  rapidly  passing  into  the  hands  of 
the  first  creditors  at  a  cost  which  leaves  them  among  the 
most  productive  property  in  the  State.  There  is  no 
longer  justice  or  good  policy  in  favoring  this  property 
in  taxation,  at  the  charge  of  the  other  property  of  the 
state.  At  the  same  time  the  theory  of  the  law  seems  to 
me  correct.  It  would  not  be  good  policy  to  expose  the 
roads  to  taxation  by  piecemeal  in  every  town  or  school 
district  through  which  the  track  happens  to  pass.  Then, 
the  unequal  productiveness  of  the  different  lines  indicates 
a  percentage  upon  the  earnings  to  be  the  most  equitable 
basis."  13 

The  Legislature  during  the  extra  session  in  1862  made 
appropriations  that  increased  the  tax  rate  on  assessed 
property  fifty  per  cent.  The  regular  session  responded  to 
the  popular  demand  and  increased  the  railway  rate  from 
I  to  3  %  on  gross  earnings. 

In  1870,  railway  construction  reviving,  the  companies 
again  sought  and  received  aid  from  towns,  villages,  cities, 
and  counties.  Many  localities  were  already  keenly  suf- 
fering from  the  burdens  of  a  heavy  bonded  debt,  the  re- 
sult of  giving  such  aid.     In  the  light  of  this  experience 


'  Governor's  Annual  Message,  1862. 
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many  persons  proposed  schemes  to  ameliorate  the  condi- 
tion of  any  municipality  giving  aid  in  the  future. 

The  result  was  an  act  which,  while  authorizing  a  muni- 
cipality, on  vote  of  electors,  to  issue  bonds  for  railway 
stock,  not  to  exceed  $5,000  per  mile,  provided  that  the 
holder  of  the  bonds,  in  order  to  secure  the  benefits  of  the 
act  must  register  them  in  the  office  of  the  Secretary  of 
State ;  and  that  the  railway  companies  accepting  the  bonds 
under  provisions  of  the  act  must  pay  six  per  cent,  of  their 
gross  earnings  into  the  State  Treasury,  to  be  placed  to 
the  credit  of  the  towns  issuing  bonds.  If  this  sum  were 
not  sufficient  to  pay  the  interest  on  the  bonds,  a  special 
tax,  added  to  the  state  tax,  was  to  make  up  the  deficiency. 
The  peculiar  feature  of  the  law  was  the  attempt  to  tax  the 
"unearned  increment"  of  land.  The  act  provided  that 
each  town,  incorporated  village  or  city,  issuing  bonds 
under  the  act  was  to  make  a  return  to  the  Secretary  of 
State  of  the  annual  assessed  valuation  of  real  property 
for  1869.  The  amount  yielded  each  year  by  the  state, 
county  and  city  or  town  on  the  increase  of  assessed  valu- 
ation over  the  assessed  valuation  of  1869  was  to  be  placed 
to  the  credit  of  the  said  municipalities  to  form  a  sinking 
fund  for  payment  of  interest  and  principal  of  bonded 
debt.  The  state  was  not  a  party  to  the  transaction  but 
merely  the  custodian  of  the  funds. ^'^  The  rate  in  1875 
was  reduced  from  six  per  cent,  to  five  per  cent,  of  gross 
earnings,  and  the  clause  authorizing  the  special  tax  being 
a  complete  failure,  was  struck  out.  The  law,  though  re- 
maining on  the  statute  books,  did  not  bring  about  the  de- 
sired results;  for  special  legislation  continued,  and  in 
1872  another  general  law  ^^  was  enacted  authorizing 
localities  to  give  aid  without  complying  with  the  involved 
scheme  of  the  previous  law.     The  law  of  1870  remained 


"  Chapter  Laws  of  Wisconsin  in  1870. 
"Chapter  182,  1872. 
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in  force  until  it  was  repealed  by  omission  from  the  re- 
vised statutes  in  1878.  Only  two  railway  companies,  the 
Green  Bay  and  Minnesota,  and  the  Northern  Wisconsin, 
and  four  towns,  accepted  its  provisions.  The  law  was 
poorly  administered.  Through  the  carelessness  of  execu- 
tive officers,  the  railways  paid  three  instead  of  five  per 
cent,  on  gross  earnings,^''  and  the  Northern  Wisconsin 
paid  nothing  in  1876,  1877,  and  1878.  The  transfer  of 
moneys  from  the  general  fund  to  the  credit  of  the  towns 
was  often  neglected. 

The  exemption  of  the  lands  of  railway  companies  from 
taxation  should  be  mentioned.  Neither  the  charters  nor 
the  early  laws  exempted  lands,  other  than  those  necessary 
for  the  operation  of  the  railway,  from  taxation;  but,  in 
1864,  the  lands  of  the  West  Wisconsin  Railway  were 
made  exempt  for  a  period  of  ten  years, ^"  and  in  1870  the 
time  was  further  extended  ten  years.  ^^  A  new  policy 
being  started,  other  railways  receiving  government  lands 
sought  exemption.  An  alternative  was  sometimes  of- 
fered, and  those  whose  lands  received  from  government 
were  not  exempt  from  tax,  were  exempt  from  payment  of 
fees  for  a  period  of  five  years. ^^  To  equalize  the  bur- 
den, where  railway  lands  were  exempt,  it  was  provided 
that  the  company  should  pay  a  license  fee  of  five  per  cent, 
on  gross  earnings  and  that  this  tax  should  be  divided 
among  the  counties,  according  to  the  number  of  acres 
exempt. ^*^  The  Northern  Wisconsin  Railway  Company, 
for  exemption  from  taxation,  was  obliged  to  sell  its  lands 
to  actual  settlers,  for  not  more  than  $2.50  per  acre;  and  to 
carry  free  of  charge,  for  a  period  of  thirty  years,  all 
troops  and  property  of  the  state.^^ 

"  Report  of  Green  Bay  and  Minn.  Ry.  Co.,  1874,  p.  76. 

"  Chapter  324,  General  Laws,  1864. 

"Ibid,  Chapter  104,  1870. 

"Chapter  113,  General  Laws,  1875. 

"  Ibid,  Chapter  22,  1879. 

"  Chapter  22,  General  Laws,  1879. 
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Various  other  measures  were  passed  to  encourage  rail- 
way construction.  In  1875  ^he  Wisconsin  Valley  Com- 
pany was  exempted  from  payment  of  license  fee  for  a 
period  of  three  years. -^  In  the  same  year  an  act,  passed 
to  encourage  the  building  of  narrow  guage  railroads, 
authorized  towns  to  issue  bonds;  and  to  secure  for  a 
period  of  ten  years  the  license  tax  paid  by  the  railway 
company  in  whose  aid  bonds  were  issued.-^ 

The  railways,  heavily  in  debt,  depended  upon  the  crops 
for  their  revenues.  Prices  having  been  high  during  the 
war,  the  farmer  could  pay  a  high  price  for  transportation ; 
but  with  the  extended  production,  due  in  part  to  the  rail- 
ways, the  price  of  grain  fell,  and  the  farmers  could  no 
longer  afford  to  pay  the  transportation  charges  at  the 
same  figure.  The  railways,  on  the  other  hand,  could  not 
pay  their  debts  if  rates  were  lowered.  As  the  farmer, 
having  his  capital  fixed  in  land,  was  at  the  mercy  of  the 
railway,  exorbitant  rates  were  charged,  which  naturally 
resulted  in  hostility  between  farmer  and  railway. 

Bankruptcy  and  ruin  from  injudicious  investments  in 
railway  stock  added  hundreds  of  farmers  to  the  disaf- 
fected classes;  municipalities,  having  loaned  their  credit, 
expecting  to  pay  their  debts  from  the  railway  dividends, 
and  to  reap  great  wealth  and  advantage,  found  instead 
that  they  were  buried  beneath  a  hopeless  debt,  and 
promptly  arrayed  themselves  against  the  railways.  In 
addition  to  all  these  grievances,  discrimination  in  rates 
worked  an  injustice  to  the  people  at  large.  Discrimina- 
tion vitally  affected  values  in  farms.  It  was  fatal  to  the 
merchant  in  the  non-competitive  place.  It  blasted  the 
hopes  of  the  village,  and  built  up  cities  at  competitive 
points.  It  made  or  unmade  a  business  by  offering  favor- 
able or  unfavorable  rates.     Thus  it  was  that  the  farmer, 


Ibid,  Chapter  278,  1875. 
Ibid,  Chapter  117,  1875. 


2  2  American  Ecmomic  Association  [54 2 

the  villager,  the  merchant,  and  the  manufacturer  were 
up  in  arms  against  the  railway  corporation. 

In  the  Grange,  a  farmers'  society,  the  movement  found 
an  organ  for  expression,  though  it  by  no  means  included 
all  the  active  forces.  The  movement  for  railway  regu- 
lation had  early  beginnings,  but  it  was  fanned  into  flame 
about  1872.  Governor  Washburn,  in  his  annual  mes- 
sage for  that  year,  calls  attention  to  the  discrimination  in 
rates  and  to  the  power  assumed  by  the  railway  officials, 
who  thought  their  will  supreme  law,  an  error  which,  he 
says,  should  be  corrected.  In  1873,  he  says  that  the 
vast  corporations  are  becoming  a  source  for  alarm;  that 
there  is  no  branch  of  industry  within  the  state  that  is  not 
dependent  on  the  railway  companies.  The  financial  dis- 
turbance of  1873  added  fuel  to  the  fire.  The  popular 
movement  took  several  directions,  advocating  abolition 
of  discrimination;  regulation  of  rates;  changes  in  the 
patent  laws ;  banking  laws ;  a  currency  law ;  alien  laws ; 
internal  improvements  and  taxation.  The  financial  dis- 
tress touched  the  pocket  of  the  people  and  there  came  a 
"demand  for  a  purer  public  morality,  a  more  equitable 
apportionment  of  the  burdens  and  blessings  of  govern- 
ment and  a  more  rigid  economy  in  the  administration  of 
public  affairs."  ^^ 

The  Secretary  of  State,  in  1874,  discussing  the  ques- 
tion of  taxation  of  railways,  accepts  as  the  theory  of  tax- 
ation that  all  property  should  be  taxed  on  selling  value 
and  declares  that  there  are  three  methods  of  determining 
the  value  of  railways  for  the  purpose  of  taxation ; — I. 
Actual  cost  of  roads  and  equipments ;  II.  Total  indebted- 
ness and  market  value  of  the  stocks ;  III.  Capitalization 
of  net  earnings.  I.  By  the  first  method,  he  levied  on  the 
cost  of  the  roads  and  equipment  as  returned  by  roads  at 


Governor's  Message,  1874. 
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$61,459,371.81,  a  rate  of  2.23  %,  the  same  as  the  rate  on- 
other  property,  which  yielded  $1,370,544.06,  or  over  five 
times  $35,566.36,  the  amount  actually  received.  II.  By 
the  second  method,  the  indebtedness  being  $36,610,352.80 
and  forty  per  cent,  of  the  face  value  of  stocks  being 
$14,229,916.83,  the  amount  due  at  2.23%  was  $1,113,738 
or  thirteen  per  cent,  of  gross  earnings.  III.  Capitalizing 
at  seven  per  cent,  the  total  net  earnings  in  Wisconsin,  he 
reached  a  result  of  $3,830,128.47,  and  again,  applying 
the  prevailing  rate,  he  found  the  amount  yielded  to  be 
$1,220,169.50,  or  14.20  %  of  gross  earnings.  An  aver- 
age of  the  three  methods,  says  the  Secretary,  gives  11.79 
%  of  gross  earnings.  While  the  Secretary's  assumption 
that  other  property  was  assessed  on  its  selling  value,  and 
his  use  of  unreliable  statistics  and  questionable  methodsof 
determining  value  may  be  criticized,  nevertheless,  his 
figures,  showing  that  railways  did  not  bear  their  full 
share  of  burdens,  had  an  immense  influence,  and  made 
some  change  in  the  rate  imperative. 

During  the  session  of  1874,  while  the  question  was 
before  the  Legislature,  a  committee  was  appointed  to  con- 
sider the  advisability  of  a  change.  The  majority  of  the 
committee  found  that  the  burdens  of  other  tax  payers 
were  relatively  heavier  than  those  paid  by  the  railway 
companies ;  and  advised  that  the  rate  be  raised  from  three 
per  cent,  to  five  per  cent,  of  gross  earnings.  They,  as  well 
as  the  railway  companies,  favored  the  retention  of  the 
license  fee  system.  The  minority  report  of  the  commit- 
tee desired  the  abolition  of  the  tax  on  earnings  and  advo- 
cated that  they  be  taxed  the  same  as  other  property. 
They  urged  the  unconstitutionality  of  the  law;  the  lack 
of  interest  by  railways  in  expenditure;  the  inequality  of 
the  method  as  objections  to  the  tax  on  gross  earnings. ^^ 


Comm.  Tariff  and  Taxation  of  Railway.s,  1874. 
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The  Grange  had  called  for  an  increase  and  change  in 
the  method  of  railway  taxation.  It  was  the  equality  of 
burdens,  not  of  form,  that  they  demanded.  The  rail- 
ways opposed  any  change  of  form,  claiming  that  the  true 
measure  of  value  was  the  gross  earnings.  They  argued 
that  it  was  unwise  to  tax  them  at  the  same  rate  as  other 
property,  for  they  were  a  quasi-public  corporation,  and 
the  rate  assessed  would  merely  be  added  to  the  charges 
for  service;  that  other  property  paid  only  one  per  cent., 
not  two  per  cent.,  on  actual  value  and  that  three  per  cent, 
on  earnings  was  equal  to  one  per  cent,  on  actual  value  of 
railway  property;  also  that  the  rate  in  Wisconsin  was 
higher  than  in  any  State.-**  The  result  of  the  Grange 
movement  in  regard  to  taxation  was  a  law  raising  the 
rate  from  three  to  four  per  cent,  on  gross  earnings.-'^ 
Another  act  (the  Potter  law)  classified  the  railway  com- 
panies according  to  earnings  per  mile  and  fixed  the  max- 
imum traffic  charges  for  each  class.  As  a  result,  the  low 
rates  established,  being  based  on  charges  from  competi- 
tive points,  which  paid  only  operating  expenses  and  left 
nothing  with  which  to  pay  fixed  charges,  forced  many- 
roads  into  the  hands  of  receivers ;  only  four  paid  interest 
on  their  bonds;  construction  came  to  a  standstill;  devel- 
opment of  the  state  stopped.-^  The  reaction  which  was 
sure  to  follow  such  an  extreme  measure  as  the  Potter 
law,  brought  with  it  a  reduction  in  the  rate,  through  the 
classification  of  railways,  for  purposes  of  taxation,  on  the 
same  basis  as  the  classification  for  tariff  charges.-^    This 


""  Mr.  Corey,  of  Milwaukee,  before  Legislature,  March  29th,  1874. 

"Chapter  315,  Laws  of  Wisconsin,   1874. 

^  Governor's  Message,  1876. 

^  Chapter  97,  Laws  of  Wisconsin,  1876.  "ist.  Four  per  cent,  per 
annum  of  their  gross  earnings  of  all  companies  whose  gross  earnings 
equal  or  exceed  three  thousand  dollars  ($3,000)  per  mile  per  annum 
of  operated  railways. 

"2nd.  Five  dollars  per  mile  per  annum  of  operated  railways  by 
all  companies  whose  gross  earnings  exceed  $1500  per  mile  per  annum, 
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law  remained  in  force  until  1897  when  a  new  classifica- 
tion was  made.  The  details  and  workings  of  this  classi- 
fication will  be  discussed  in  a  later  chapter. ^°  The  laws 
providing  for  the  exemption  of  the  railways  from  all 
taxes  except  special  assessments  and  for  the  payment  of 
a  license  fee  continued  in  force  until  1903  when  as  a  re- 
sult of  a  movement  for  an  increase  in  the  amount  of 
taxes  paid  by  the  railways  the  license  fee  was  abandoned 
for  an  ad  valorem  tax.^^ 


and  are  less  than  $3000  per  mile  per  annum,  and,  in  addition,  two 
per  cent,  of  their  gross  earnings  in  excess  of  $1500  per  mile  per 
annum. 

"3rd.  Five  dollars  per  mile  of  operated  railway,  by  all  companies 
whose  gross  earnings  do  not  exceed  $1500  per  mile  per  annum." 

Section  3.  All  licenses  issueable  in  and  for  the  year  1876  shall 
be  granted  upon  reports  made  for  the  business  of  the  preceding  year 
and  at  the  rates  prescribed  in  this  act. 

'"  See  infra,  Chapter  IV. 

^  For  a  discussion  of  this  movement,  see  infra,  Chapter  VII. 


CHAPTER  III. 

THE  ADMINISTRATION  OF  THE  LAW. 
INTRODUCTION. 

A  revenue  law,  to  produce  the  best  results,  must  be  not 
only  sound  in  principle,  but  it  must  provide  for  an  effect- 
ive administration.  For  while  the  law  may  be  perfect 
if  it  could  be  perfectly  administered,  lax  execution  may 
render  it  worse  than  useless.  Its  partial  enforcement 
may  work  greater  injustice  than  the  rigid  enforcement  of 
a  law  which  is  defective,  from  an  economic  point  of  view. 
Thus  the  provisions  for  the  administration  of  a  revenue 
law  are  as  important  as  is  the  construction  of  the  law  on 
sound  economic  principles,  since  the  effectiveness  of  the 
latter  depends  upon  the  efficiency  of  the  former.  The 
execution  of  the  law  depends  upon  two  factors,  the  mach- 
inery of  operation  and  the  men  who  operate  the  mach- 
inery. The  machinery  for  the  operation  of  the  tax  on 
gross  earnings  is  simple  and  is  said  to  be  inexpensive. 
With  few  exceptions  the  men  who  have  operated  the 
machinery  can  be  likewise  described. 

I.       THE  ADMINISTRATIVE  MACHINERY  AND  PROCESS. 

The  Wisconsin  system  of  taxing  railway  companies 
had  no  elaborate  administrative  organization  for  its  oper- 
ation. The  machinery  for  the  assessment  and  collection 
of  the  license  fee  was  simple  and  inexpensive.  Every 
company  or  person  owning  or  controlling  a  railway,  in 
the  state,  was  obliged  to  apply  to  the  State  Treasurer,  for 
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a  license  to  operate  such  railway.  The  application  had 
to  be  accompanied  by  a  sworn  statement,  showing  the 
amount  of  gross  earnings  for  the  preceding  calendar  year, 
the  number  of  miles  of  railway  operated,  and  the  gross 
earnings  per  mile.^  A  similar  report  was  made  to  the 
Railway  Commissioner.  The  only  tax  was  the  so-called 
"fee"  charged  for  the  license,  railways  being  exempt 
from  all  other  taxes.  The  "fee"  was  a  certain  percent- 
age of  the  gross  earnings  of  the  railway,  the  rate  varying 
according  to  the  class  under  which  the  railway  fell ;  the 
classification  being  determined  by  the  amount  of  gross 
receipts  per  mile.^ 

Before  1889,  the  State  Treasurer  was  the  sole  executor 
of  the  "license  fee"  law.  With  little  or  no  knowledge  of 
railway  accounts  and  accounting,  he  was  an  incompetent 
administrator.  Not  only  was  he  incompetent,  but  he 
had  inadequate  facilities  at  his  command.  Not  the  least 
of  these  was  the  insufficient  detail  in  reports  made  to  him. 
Attention  was  repeatedly  called  to  these  conditions  ^  until 
in  1889  the  authority  to  compute  the  fee  was  taken  out 
of  his  hands, ^  and  his  function  limited  to  issuing  the 
license  to  the  railway  company  on  the  payment  of  one- 
half  the  license  fee,  the  amount  of  the  fee  having  been  de- 
termined by  the  proper  official. 

On  the  railway  commissioner,  who  was  familiar  with 
railway  accounts  and  accounting,  naturally  fell  then  the 
duty  of  computing  the  tax.  He  examined  and  approved 
the  detailed  reports  showing  receipts  from  all  the  various 
sources,  which  the  railways  were  required  to  make  to 


^Revised  Statutes,  1898,  Sec.  121 1. 

*  For  the  classification,  see  infra,  Chapter  IV. 

In  case  of  roads  of  the  fifth  class,  the  fee  is  a  specific  tax  per  mile, 
and  in  the  fourth  the  fee  is  a  specific  tax  plus  a  percentage  tax. 
'  Report  of  Ry.  Com.,  1881,  p.  39.  Ibid,  1886,  p.  14.  Ibid,  1888,  p.  14. 

*  Laws  of  Wisconsin,  1899,  Chapter  308. 
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him.  These  reports  were  much  fuller  than  those  made 
to  the  Treasurer,  and  might  be  made  to  include  whatever 
the  commissioner  desired.  As  a  rule,  they  included 
gross  receipts  from  freight,  passenger,  mails,  express, 
baggage  and  storage,  stock  yards,  elevators,  store-houses, 
switching,  car-mileage,  rentals,  dividends,  interest  from 
bonds,  stocks  or  deposits;  net  receipts  from  the  land  de- 
partment, miscellaneous  income  and  "other  items."  The 
railroad  commissioner  computed  the  "license  fee"  from 
the  reports  of  the  amounts  of  gross  earnings,  and  certi- 
fied to  the  State  Treasurer  the  amount  of  tax  due  from 
each  company.^  The  efficiency  of  the  law,  then,  depended 
upon  the  correct  estimation  of  gross  receipts  and  the 
proper  classification  of  the  railways. 

The  Commissioner  was  supposed  to  verify  the  amount 
of  gross  receipts  as  reported  to  him  by  the  railways,  and 
also  to  determine  the  class  into  which  a  given  railway 
fell.^  Previous  to  his  participation  in  the  administra- 
tion of  the  "license  fee"  law  the  Railroad  Commissioner 
had  authority  to  administer  oaths,  summon  witnesses 
and  to  investigate  the  books  and  papers  of  any  person  or 
company  operating  a  railway  in  the  state.'^  He  still  re- 
tains these  powers  and  would  in  any  given  case  be  able 
to  fully  investigate  the  reports.  It  is,  however,  practic- 
ally impossible  for  him  to  make  any  extended  investiga- 
tions owing  to  the  amount  of  work  involved,  and  the  lack 
of  money  available  for  such  a  purpose.  Before  the 
"license  fee"  law  was  supplanted  by  the  ad  valorem  sys- 
tem, the  Commissioner  had  never  gone  back  of  the  certi- 
fied reports  of  the  railway  companies.^  He  had,  however, 


"  Laws  of  Wisconsin,  1899,  Chapter  308. 

*  See  infra,  p.  52. 

'  Laws  of  Wisconsin,  1876,  Chapter  57. 

'  Extract  from  letter  of  Railroad  Commissioner  G.  L.  Rice,  dated 
February  5th,  1902 :  "The  approval  of  the  figures  or  statements  of 
railway  companies  does  not  prevent  the  commissioner   from  going 
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exercised  his  authority  by  deciding  what  items  should  be 
included  in  gross  receipts,  and  had  thus  indirectly  raised 
the  amount  of  the  license  fee.  As  the  Railroad  Com- 
missioner's approval  of  the  returns  was  necessary  before 
a  license  could  be  issued,  he  could,  if  he  so  desired,  with- 
hold his  approval  until  the  returns  were  satisfactory. 

That  the  law  gives  the  Commissioner  extensive  powders 
he  seldom  exercises,  is  an  example  of  the  fact  that  a  law 
may  be  apparently  faultless,  but  when  placed  in  the  hands 
of  men  for  execution,  it  may  prove  deficient.  Under  ex- 
isting circumstances  it  is  practically  impossible  for  the 
railway  commissioner  to  ascertain  whether  the  reports  of 
earnings  are  correct,  especially  in  the  case  of  earnings 
from  inter-state  traffic.  In  the  case  of  a  single  railway, 
it  might  be  possible  to  corroborate  by  investigation  the 
returns  of  the  railway  company,  but  with  forty  companies 
making  reports,  it  is  virtually  impossible  to  accomplish 
this,  even  with  a  large  increase  in  the  clerical  force  and 
appropriations  for  the  office  of  the  railway  commissioner. 
It  should  be  borne  in  mind  that,  although  the  commis- 
sioner possesses  powers  amply  sufficient  to  enable  him  to 
verify  the  reports  of  the  railway  companies,  investiga- 
tion is  the  only  means  at  his  command.  The  reports  of 
the  railway  companies,  made  to  the  railway  commissioner 
of  Wisconsin,  and,  to  the  commissioners  of  most  of  the 
other  states,  as  well  as  those  made  to  the  Inter-State 
Commerce  Commission,  are  for  the  fiscal  year  ending 
June  30th ;  while  the  reports  made  for  the  purpose  of  tax- 
ation in  Wisconsin  are  for  the  calendar  year.  More- 
over, the  division  of  earnings  among  the  states  in  their 


further  into  the  amounts,  and  if  amounts  are  found  incorrect  he  may- 
change  the  license  according  to  facts.  We  have  never  raised  or 
lowered  the  returns  after  such  returns  have  been  verified  by  the 
officers  of  the  railroad  company."  As  to  the  extent  of  the  commis- 
sioner's power,  Governor  La  Follette  seems  to  differ  from  the  com- 
missioner.    See  infra,  p.  30. 
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reports  for  the  fiscal  year  is  made  on  a  different  basis 
from  that  used  in  determining  gross  receipts  for  the  pur- 
pose of  taxation.  Thus  in  reports  to  the  Railroad  Com- 
missioner total  gross  receipts  are  divided  by  the  railway 
companies  among  the  states  according  to  revenue  train 
mileage ;  while  for  the  purpose  of  taxation  in  Wisconsin 
the  local  earnings  were  determined  and  to  these  was 
added  the  proportion  of  inter-state  receipts  accruing  to 
Wisconsin.^ 

The  fact  that  the  commissioner  exercised  no  large 
powers  in  computing  this  tax,  owing  to  the  lack  of  funds, 
time,  office  force  and  desire,  made  the  state  dependent 
upon  the  correctness  of  the  railway  companies'  reports. 
Governor  La  Follette  in  regard  to  this  point  said : 

"The  strong  objection  to  a  license  fee  is  that  it  allows 
the  corporation  to  make  its  own  report  of  its  gross  earn- 
ings, or  in  other  words  to  assess  itself.  It  is  just  to  note 
in  this  connection  that  .  .  .  the  railway  companies  have 
been  fairer  than  the  average  individuals,  who,  as  to  the 
great  mass  of  personal  property,  assess  themselves;  .  .  . 
In  no  case,  however,  should  the  assessment  be  left  to  the 
tax  payer,  whether  corporation  or  individual,  without 
some  check  or  safeguard  for  the  state. ^^ 

Furthermore  the  Governor  recommended  that,  if  the 
system  be  retained,  the  legislature  should  vest  in  the  tax 
commission,  or  some  representative  of  the  state,  the 
authority  to  increase  the  amount  of  gross  earnings  re- 
ported by  any  railway  company  to  such  a  sum  as  would 
in  the  judgment  of  the  authority  in  whom  the  power  is 
vested,  render  the  amount  just  and  equitable.^^     He  ad- 


'For  the  way  in  which  the  earnings  from  interstate  traffic  are 
divided,  see  infra,  p.  41,  et  seq. 

"  Inaugural  Message  of  Governor  Robert  La  Follette,  1901,  p.  14. 

"  The  Governor,  it  would  seem,  does  not  understand  the  present 
power  of  the  Commissioner  or  the  Railroad  Commissioner  is  mistaken 
as  to  the  extent  of  his  power.  There  has  been  no  court  decision  on 
this  point. 
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vised  that  any  railway  company  feeling  aggrieved  by  the 
sum  so  fixed  be  permitted  to  produce  witnesses  and  evi- 
dence in  its  behalf,  and  that  "the  final  determination  of 
the  Commission  or  Board  should  in  some  form  be  sub- 
ject to  the  supervision  of  the  courts."  ^^ 

The  correctness  of  the  reports  of  the  railway  companies 
has  in  the  past  been  questioned.  Committees  have,  at 
various  times,  been  appointed  by  the  Legislature  to  in- 
vestigate these  reports.^^  In  1893,  a  committee  reported 
that  the  returns  to  Wisconsin  of  the  Chicago,  Milwaukee, 
and  St.  Paul  Railroad  for  the  years  1883- 1892  showed 
gross  earnings  to  be  $240,054,440.74;  to  other  states  the 
same  item  was  reported  as  $262,471,859.90,  a  difference 
of  $22,363,41 1. 16;  the  reports  of  the  Chicago  and  North- 
western Company  showed  a  similar  difference  of  $51,- 
463,326.11.  The  majority  of  the  Committee  said  that 
the  railway  companies  satisfactorily  explained  the  differ- 
ence. The  railways  claimed  that  the  difference  was  due 
to  the  fact  that  in  some  states  the  reports  of  earnings 
were  in  proportion  to  mileage,  but  in  Wisconsin  the  actual 
earnings  were  reported.  "The  Committee  took  ship- 
ments between  Wisconsin  and  other  states  and  ascertained 
that  this  was  true.  The  minority  reported  that  certain 
railway  companies  were,  to  a  greater  or  less  extent,  try- 
ing to  evade  taxation;  that  the  Wisconsin  Central  Rail- 
way had  escaped  its  just  share  of  taxes  by  building,  in 
1 88 1,  spurs  and  side  tracks  in  order  to  increase  the  mile- 
age to  such  an  amount  that  the  earnings  per  mile  would 
fall  below  $3,000,  and  thus  had  paid  as  a  "license  fee" 
only  $17,681.63,  whereas  $62,444,23  should  have  been 


"Governor  La  Follette's  Inaugural  Message,  1901,  p.  14. 
''  Report  of  committee  on  tariff  and  taxation  of  railroads,   1874. 
Append.  Ass.  Jour.,  1874. 
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paid.^^  In  1889  a  committee  of  the  legislature  appointed 
to  investigate  the  returns  of  the  railways  found  them  to 
be  correct.  In  1903,  the  legislature  authorized  another 
investigation.  Several  expert  accountants  were  em- 
ployed for  about  two  years  in  examining  the  books  of  the 
railway  companies,  and  found  that  the  receipts  from  1897 
to  1903  not  reported  for  taxation  amounted  to  $10,500,- 
000.  The  collection  of  the  fee  in  Wisconsin  is  simple 
and  inexpensive.  One-half  of  the  fee  must  be  paid  to  the 
State  Treasurer  before  he  can  issue  a  license,  and  the  re- 
maining half  on  or  before  the  tenth  day  of  August.  A 
license  for  each  year  is  required  and  neglect  to  obtain  it 
or  failure  to  pay  the  fee  or  any  part  of  it  invokes  a  pen- 
alty of  $10,000  and  forfeiture  of  all  rights,  privileges  and 
franchises.  The  collection  of  the  "fee"  has  never  been 
contested  on  the  grounds  of  its  being  a  regulation  of  in- 
terstate commerce.  The  railway  companies  have  in  the 
past  been  contented  with  the  existing  system  of  taxation. 
The  tax  commissioners  express  themselves  as  believing 
the  law  valid,  but  do  not  discuss  the  question  in  detail. ^"^ 

The  various  decisions  of  the  United  States  Supreme 
Court  bearing  upon  the  validity  of  the  railway  gross  re- 
ceipts tax  have  been  analyzed  by  Professor  Frank  J. 
Goodnow.^^  Among  other  principles  which  he  points 
out,  two  are  applicable  to  the  Wisconsin  law.  From  the 
decisions  it  would  seem  that  a  state  may  impose  a  tax 
upon  the  franchise  of  a  domestic  corporation,  measuring 
the  tax  by  the  gross  receipts,  whether  such  receipts  are 
derived  from  interstate  commerce  or  not.^^     But  a  state 


"Report  of  special  committee.  Assembly  Journal,  Wisconsin, 
1893. 

"  Report  1901,  p.  90. 

"  Prof.  Frank  J.  Goodnow,  "Taxation  of  Railway  Gross  Receipts," 
Political  Science  Quarterly,  IX,  p.  233. 

"  Ibid,  p.  240. 
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can  tax  a  foreign  corporation  only  on  its  property  in  the 
state  and  on  business  done  in  the  state,  and  a  tax  on  that 
part  of  the  gross  receipts  derived  from  interstate  com- 
merce would  be  regulation  of  interstate  commerce  and 
therefore  invalid.^® 

II.       ADMINISTRATIVE    PROBLEMS. 

The  consequence  of  the  simple  and  inexpensive  mach- 
inery outlined  above  is  to  be  seen  in  the  varied  interpreta- 
tions of  the  law  in  Wisconsin  and  Michigan.  As  the  tax 
was  levied  on  gross  receipts  in  Wisconsin,  and  gross  in- 
come in  Michigan,  and  the  class  and  rate  depended  upon 
the  "earnings"  per  mile  of  road,  particular  importance 
attached  to  the  definition  and  interpretation  of  the  term 
road  or  mileage,  and  the  definition  and  methods  used  for 
the  determination  of  gross  income  or  receipts.  The 
terms  of  the  laws  were  general.  The  interpretation  of 
them  rested  upon  the  official  who  computed  the  tax,  but 
it  was  for  the  most  part  left  to  the  railway  officials  to 
interpret  as  they  thought  best.  There  have  been  but  few 
vigorous  state  officials  who  have  acted  independently. 
I.     The  Determination  of  Mileage. 

The  definition  of  what  constitutes  road  or  mileage  is 
of  considerable  importance  and  the  law  is  indefinite  "^^ 
in  its  statements,  and  leaves  many  points  undetermined. 
The  mileage  reported  and  used  in  computing  the  tax 
affects  the  revenue  of  the  state  in  two  ways.  First,  it  is 
used  in  some  instances  in  estimating  the  proportion  of 
gross  earnings  from  interstate  commerce  to  be  credited 


"For  further  discussion  of  validity  of  railway  gross  receipts  tax, 
see  publications  of  American  Economic  Association,  III  Series,  No. 
I.  p.  245. 

^"This  is  also  true  where  the  ad  valorem  system  is  in  force,  in. 
which  case  mileage  is  used  to  localize  values. 
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to  the  state.  Second,  in  both  Wisconsin  and  Michigan, 
the  tax  is  progressive,  the  railways  being  divided  into 
classes  according  to  the  amount  of  gross  income  per  mile, 
the  rate  depending  upon  the  class.  Hence,  the  mileage  is 
one  factor  in  determining  into  which  class  a  given  rail- 
way falls,  the  gross  earnings  being  divided  by  the  length 
of  road  "actually  operated." 

The  use  of  mileage  in  connection  with  the  localization 
of  earnings  from  interstate  commerce  is  best  considered 
in  connection  with  the  determination  of  gross  receipts,  as 
the  mileage  used  may  be  in  different  cases  track,  traffic, 
or  train  revenue  mileage. 

The  mileage  questions  for  present  considerations  are 
first,  what  constitutes  "road  actually  operated";  that  is, 
the  standard  prescribed  by  law  in  both  Wisconsin  and 
Michigan  for  determining  classification ;  and  second,  to 
whom  shall  mileage  be  credited. 

The  question  as  to  what  constitutes  mileage  first  came 
up  in  Wisconsin  when  the  minority  report  in  1881  of  a 
committee  of  the  legislature  appointed  to  investigate  rail- 
way conditions,  stated  that  spurs  and  side  tracks  were 
built  to  reduce  earnings  per  mile.  No  action  was 
taken  at  that  time  to  decide  what  constitutes  road 
actually  operated.  According  to  the  railway  commis- 
sioner, as  a  consequence  of  the  indefiniteness  with  which 
the  term  "road"  is  used  in  the  law,  a  means  of  evading  a 
part  of  the  tax  has  certainly  been  open.  He  says  : — "The 
legislature  ought  without  delay  to  distinctly,  specify  what 
shall  constitute  road,  which  may  be  counted  in  working 
up  its  mileage.  It  is  unreasonable  to  allow  a  railroad 
company  to  count,  as  so  much  road,  short  spurs  and  sid- 
ings, built  to  mills,  manufacturing  establishments,  mines 
and  quarries,  and  which  are  only  operated  as  sidings  for 
gathering  up  freight, — have  no  schedule  time  for  their 
operation,  and  which  are  built  in  the  most  flimsy  and 
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temporary  manner.  That  such  tracks  should  be  counted 
as  mileage,  and  a  sufficient  amount  of  it  be  grouped  to- 
gether to  change  the  class,  and  thus  defraud  the  state 
treasury  is  clearly  unreasonable,  and  manifestly  unjust. 
It  would  seem  impossible  that  such  would  be  the  intention 
of  the  legislature.  But  whatever  the  intention  may  be, 
the  law  should  be  so  clearly  defined  that  neither  the  com- 
missioner nor  the  treasurer  need  to  invoke  the  decisions 
of  the  court  in  determining  the  fact."  -^ 

In  Michigan  the  problem  of  spurs  and  side-tracks  pro- 
voked no  discussion  until  very  recent  years,  the  railways 
having  reported  whatever  they  desired.  However,  in 
1898,  the  Railroad  Commissioner  becoming  interested  in 
his  duties  decided  that  road  actually  operated  consisted 
of  "main  track  mileage  upon  which  there  is  a  service  to 
the  public  generally  at  regular  and  stated  periods,  or  a 
continuous  service  for  a  specific  purpose."  The  Com- 
missioner says : — "Taking  up  each  spur  or  branch  by  it- 
self the  department  has  undertaken  to  decide  whether  the 
same  constituted  a  portion  of  the  railroad  actually  oper- 
ated, and  if  it  did  not,  the  mileage  of  the  company  has 
been  lessened  to  the  extent  of  the  mileage  of  the  spur  or 
branch.  The  general  rule  has  been  applied,  but  each 
case  has  been  decided  by  itself,  and  upon  the  facts  sur- 
rounding it."  "  As  a  consequence  of  this  activity  there 
was  a  reduction  of  367.58  miles  in  Michigan  railway  mile- 
age, so  far  as  mileage  reported  "actually  operated"  was 
concerned.  Additional  revenue  secured  by  the  State  by 
reason  of  this  reduction  by  the  department  was 
$14,351.50. 

In  1889  the  commissioner  seems  to  have  changed  his 
standard  for  computing  mileage  actually  operated,  as  he 


"  Report  of  Railroad  Commissioner,  Wisconsin,  1888,  p.  15. 
^  Report  Railroad  Commissioner,  1898,  p.  VII. 
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says  that  "credit  in  mileage  is  given  for  all  lines  and  parts 
of  lines  whose  operation  results  in  independent  earnings 
and  contributes  to  the  sum  of  earnings  upon  which  the 
taxes  are  computed."  ^^ 

On  account  of  the  complications  due  to  consolidations, 
trackage  rights,  terminal  agreements,  etc.,  the  problem 
of  the  source  to  which  mileage  shall  be  credited  has  pre- 
sented several  phases.  One  phase  of  the  question  has 
been  decided  in  Wisconsin  by  the  courts. 

In  1880  the  Chicago,  Milwaukee,  and  St.  Paul  Railway 
Company,  having  gained  control  of  four  hitherto  inde- 
pendent railways,  one  under  a  lease  and  the  other  three 
by  deed  of  conveyance,  reported  the  same  separately  and 
independent  of  the  main  system.  Included  as  part  of  the 
system  their  gross  earnings  per  mile  placed  them  in  a 
higher  class  than  they  occupied  as  independent  roads. 
The  state  treasurer  refused  to  issue  a  license,  and  in  a 
mandamus  proceeding,  the  court  held  that  the  license  is  a 
license  to  operate,  the  amount  of  fee  being  determined 
by  the  gross  earnigs  within  the  state  accruing  to  the  cor- 
poration, and  is  not  fixed  by  the  gross  earnings  of  the 
separate  roads  which  that  corporation  may  operate.  In 
determining  the  class  into  which  the  roads  operated  by 
one  corporation  fall,  the  mileage  of  all  the  roads  is  also 
taken  in  the  aggregate."^ 

In  Michigan  the  same  question  took  a  little  different 
form.  The  Detroit,  Grand  Rapids,  and  Western  Rail- 
way Company,  and  the  Chicago  and  Western  Michigan 
Railway  Company,  both  ran  trains  over  and  reported  in 
their  mileage  the  same  twenty  miles  of  road.  The  com- 
missioner objected  to  the  use  of  these  twenty  miles  by 
both  railways  to  reduce  gross  earnings  per  mile.     He 


''  Ibid,  1899,  p.  X. 

"  State  ex  rel  C,  M.  &  St.  P.  Ry.  vs.  McFetridge.    State  Treasurer, 
56  Wisconsin  256. 
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held  that  only  the  company  having  the  actual  manage- 
ment of  operation,  despatching  trains,  maintaining  road, 
etc.,  could  report  mileage  used  as  "road  actually  oper- 
ated."^^  The  courts  sustained  the  commissioner  on  the 
ground  that  "mileage  which  is  not  owned  by  a  railroad 
company  must  be  exclusively  operated  by  it  in  order  to  be 
used  in  fixing  rates."  ^^ 
2.     The  Determination  of  Gross  Earnings. 

Of  all  the  administrative  problems  connected  with  the 
taxation  of  gross  earnings,  the  most  important  is  the  de- 
termination of  the  amount  of  gross  earnings  for  a  given 
corporation.  This  has  involved  the  questions  of  what 
constitutes  gross  earnings,  and  what  method  shall  be  used 
to  distribute  to  a  state  the  gross  earnings  of  inter-state 
roads. 

The  assumption  has  been  that  gross  receipts  was  an 
item  in  railway  accounts  which  could  not  be  misunder- 
stood or  manipulated.  The  indefiniteness  of  the  law  has 
been  the  consequence  of  this.  In  one  state  we  find  the 
legal  term  used,  gross  receipts,  in  another,  gross  income. 

When  the  tax  on  gross  earnings  was  adopted,  the  in- 
come from  sources  other  than  operation  was  of  little  im- 
portance, and  the  complications  of  inter-state  commerce 
of  small  consequence.  As  the  industry  developed  and 
consolidations  followed,  railway  systems  operating 
through  several  states  grew  up  and  the  necessity  of  local- 
izing earnings  became  evident.  With  the  development  of 
the  industry,  income  became  more  heterogenious.  Finan- 
cial policy  led  to  surplus  or  large  profit  and  loss  accounts ; 
contingencies  of  traffic  led  to  ownership  of  stocks  and 
bonds  in  other  companies ;  and  other  influences  gave  a 
wide  scope  to  the  investments  of  the  railway's  surplus, 


Mich.  R.  R.  Com.,  1898,  p.  VII. 
Quoted  by  R.  R.  Com.,  1899,  p.  XIII. 
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until  at  present  the  income  from  other  sources  than  opera- 
tion forms  an  important  item  in  railway  finance. 

During  the  constructive  period  railway  accounting  was 
in  a  chaotic  state,  but  through  the  efforts  of  Prof.  Henry 
C.  Adams,  Statistician  of  the  Interstate  Commission, 
assisted  by  the  "Association  of  American  Railway  Ac- 
counting Officers,"  and  the  "National  Association  of 
Railway  Commissioners,"  the  official  reports  now  begin 
to  approach  uniformity  in  form,  if  not  in  fact.  The  form 
follow'ed  is  that  found  in  the  official  classification  issued 
by  the  Interstate  Commerce  Commission. 

These  growing  complications  of  the  industry  and  the 
customs  followed  in  accounting  have  led  to  complication 
in  determining  and  localizing  gross  earnings.  In  fact, 
the  practice  of  making  up  state  reports  in  accordance  with 
the  official  classification  has  been  quite  unsatisfactory 
where  such  returns  have  been  used  for  determining  the 
amount  of  taxable  gross  earnings.  For  example,  the 
official  classification  calls,  not  for  total  gross  receipts,  but 
for  net  receipts  or  the  balance  from  "switching  charges," 
"car  per  diem  and  mileage,"  and  "price  of  equipment." 
After  discovering  that  the  railways  were  reporting  net 
and  not  gross  earnings  the  Alichigan  Railway  Commis- 
sioner insisted  that  switching  and  similar  receipts  appear 
in  the  reports  as  gross  receipts  without  reductions.  The 
railways  did  not  yield  to  this  ruling  without  protest, 
claiming  that  they  paid  out  as  much  for  switching  as  they 
received.  The  court  held  that  "income  from  all  sources, 
whether  in  the  nature  of  earnings  or  not  constitutes  a 
part  of  gross  taxable  earnings  of  a  raihvay  under  the  pro- 
visions of  the  present  tax  law."-" 

The  investigation  made  by  the  Michigan  Commission 
in  1898  showed  that  in  computing  the  taxes  against  the 


Quoted  in  Mich.  R.  R.  Com.  Report,  1898,  p.  XXXIV. 
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railway  companies  "the  former  commissioners  of  rail- 
ways have  excluded  from  the  gross  taxable  income  of  the 
companies  amounts  received  from  interest  on  bonds, 
stock  in  other  companies,  and  from  all  other  sources."  ^^ 
This  commissioner  demanded  that  these  be  included  in 
reports  as  part  of  gross  income,  in  which  contention  he 
was  again  sustained  by  the  courts. 

In  1899  the  commissioner  included  income  from  car 
ferries,  from  rentals  of  buildings,  from  warehouses,  ele- 
vators, stone  quarries,  mines  and  all  other  sources.  Gross 
earnings  were  defined  as  total  receipts,  with  no  deduc- 
tions, except  perhaps  receipts  from  the  sale  of  bonds  and 
new  capital.  The  commissioner  carried  this  so  far  as  to 
think  seriously  of  taxing  the  sums  received  from  the 
Grand  Trunk  by  its  leased  lines,  to  make  up  deficits  in 
operation.  These,  however,  were  omitted,  on  the  advice 
of  the  Attorney  General  to  the  effect  that  "these  sums 
were  considered  as  loans  made  to  the  Michigan  lines  and 
could  be  in  no  sense  considered  as  taxable  income."  -^ 

This  commissioner  was  the  most  energetic  and  efficient 
in  Michigan's  history.  His  zeal  extended  too  far  again, 
however,  when  he  wished  to  assess  the  undivided  profits 
of  a  subsidiary  line  as  income  of  the  proprietary  line, 
on  the  ground  that  they  could  have  the  income  at  any 
time  they  desired.  The  Attorney  General  advised  against 
this  action,  as  the  income  had  already  been  taxed.  The 
Commissioner,  in  the  light  of  his  experience,  decided  that 
"it  would  be  wise  on  the  part  of  the  Legislature  to  further 
particularize  and  declare  just  what  is  defined  and  incor- 
porated by  the  term  gross  earnings."  ^*^ 

In  Wisconsin,  also,  the  Commissioner  and  the  railways 
disagreed  on  what  constitutes  gross  receipts.     The  Corn- 


Michigan  R.  R.  Com.  Report,  1898,  p.  XXXIV. 
Mich.  R.  R.  Com.  Report,  1899,  p.  X. 
Mich.  R.  R.  Com.,  1899,  p.  X. 
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missioner  says : — "The  railroad  companies  generally  in- 
sist that  they  pay  out  more  than  they  receive  for  car  mile- 
age and  switching.  Hence,  there  are  no  receipts  from 
these  sources.  They  claim  that  rentals  received  from 
tracks,  yards  and  terminals  is  double  taxation,  as  the 
companies  renting  pay  on  the  gross  earnings;  that  the 
earnings  of  the  money  in  other  items  is  not  derived  from 
the  operation  of  the  railway,"  ^^  and  should  not  be  in- 
cluded in  gross  receipts. 

There  is  some  truth  in  the  claim  that  double  taxation 
may  arise  from  the  taxation  of  rentals  received  from 
tracks,  yards  and  terminals;  and  the  contention  that  re- 
ceipts from  investments  are  not  property  subject  to  tax- 
ation, as  a  part  of  gross  earnings,  is  sanctioned  by  emi- 
nent authority.^-  Yet  the  Railroad  Commissioner  acted 
wisely  when  he  "insisted  that  these  items  of  gross  re- 
ceipts be  reported  as  taxable  property,"  ^^  and  though 
the  revenues  from  these  sources  may  be  of  comparatively 
little  importance,  under  existing  conditions  in  railway 
accounting,  it  is  of  the  greatest  importance  that  there  be 
no  loop  hole  which  would  permit  any  looseness  in  the 
interpretation  of  gross  receipts. ^^  The  efficacy  of  the  sys- 
tem of  taxation  which  uses  gross  receipts  as  the  basis  for 
the  tax  depends,  under  existing  conditions,  upon  the  de- 
fining gross  receipts  as  meaning  total  gross  receipts. 
Otherwise  the  system  would  be  open  to  one  of  the  objec- 
tions to  the  tax  on  net  receipts,  viz. :  that  it  afifords  and 
offers  opportunity  for  manipulating  the  accounts.  It  is 
thought  that  the  gross  receipts  cannot  be  juggled,  or  at 
least   so   easily   manipulated    as   can   net   receipts.     The 


'^  Report  of  State  Railroad  Commissioner,  Wisconsin,  1900.  p.  ;ii. 
^  See  Adams,  Finance,  p.  461. 

^Report  of  Railroad  Commissioner,  Wisconsin,  1900,  p.  22>- 
**  For   discussion   of   meaning   of  gross    earnings,    see    Seligman's 
Essays  on  Taxation,  pp.  200,  201.     Adams'  Finance,  p.  358,  ct  seq. 
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Commissioner  in  his  interpretation  follows  the  economic 
definition,  "Gross  receipts  consist  of  all  earnings  from 
transportation  of  freight  and  passengers,  receipts  from 
bonds  and  stocks  owned,  rents  of  property,  and  all  mis- 
cellaneous receipts  from  auxiliary  business  enterprises  or 
otherwise."  ^^ 
3.     Localisation  of  Earnings. 

The  localization  of  earnings,  that  is,  the  determina- 
tion of  the  proportion  of  the  gross  income  of  an  inter- 
state railway  to  be  credited  to  a  given  state  has  been  a 
difficult  problem  wherever  the  gross  receipts  system  has 
been  in  operation.  In  Michigan  the  methods  used  to 
bring  about  this  distribution  during  the  thirty  years  in 
which  the  system  has  been  in  force,  have  varied  widely. 
During  the  first  decade  the  interpretation  of  the  law  seems 
to  have  been  left  entirely  in  the  hands  of  the  railway 
officials.     In   Wisconsin   similar  conditions  prevailed. 

The  Wisconsin  laws  of  1854  contained  a  rule  for  the 
localization  of  gross  earnings,  providing  that  interstate 
railways  should  pay  "such  portion  of  one  per  centum 
upon  gross  earnings  of  the  whole  road  so  returned  as  the 
length  of  that  portion  of  the  whole  road  bears  to  the 
whole  length  of  said  road."^^  Thus  road  mileage  be- 
came the  standard  to  be  used  in  localizing  the  earnings. 
The  law  of  i860  was  largely  copied  from  the  law  of 
1854,  but  this  section  was  omitted,  and  the  law  explicitly 
stated  in  regard  to  their  right  to  operate  in  Wisconsin 
that  the  railroads  pay  "as  a  fee  or  charge  therefor  a  sum 
equal  to  one  per  centum  of  the  gross  earnings  of  their 
respective  roads."  ^'^  A  consistent  construction  would 
result  in  the  payment  of  one  per  centum  on  the  gross 
earnings,  not  only  of  that  portion  lying  within  the  state, 


'  Seligman,  "Essays  on  Taxation,"  p.  2or. 
'  See  Laws  of  Wisconsin,  1854,  Chapter  74,  Section  2. 
Laws  of  Wisconsin,  i860,  Chapter  174. 
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but  of  the  whole  road.  That  is  evidently  the  letter  of  the 
law.  The  courts  have  held  that  the  interpretation  would 
be  valid  when  applied  to  domestic  corporations.^^  The 
practice,  however,  was  not  in  accordance  with  the  law. 

Mr.  Samuel  D.  Hastings,  who  was  State  Treasurer 
from  January  4,  1854,  to  January  i,  1866,  accepted  the 
methods  in  force  w^hen  he  came  into  office.  When  the 
law  was  changed  from  a  tax  to  a  license  fee,  and  as  we 
have  seen,  omitted  the  distinction  between  earnings  in  the 
state  and  gross  earnings,  he  evidently  did  not  take  the 
trouble  to  change  the  methods  used  in  determining  the 
railway  tax,  but  continued  the  old  practice  of  letting  the 
railways  assess  themselves.  The  question  of  a  change 
did  not  even  occur  to  him,  if  we  may  judge  from  the  offi- 
cial correspondence.^^  The  railways  of  course,  gave 
that  interpretation  to  the  law  which  best  served  their  in- 
terests, but  there  was  no  unity  of  action,  each  road  adopt- 
ing its  own  method.  The  Racine  and  Mississippi  (West- 
ern Union),  in  i860  operated  from  Racine,  Wisconsin, 
to  Rockford,  Illinois,  a  distance  of  one  hundred  and  four 
miles.  The  officials  write  that  for  the  year  ending  De- 
cember 31,  i860,  "The  Trustees  have  prepared  the  fol- 
lowing report  embracing  the  particulars  designated  in  the 
forms  provided  in  the  terms  of  the  Statute  as  far  as  they 
are  applicable  to  the  property."  '^'^  They  reported  the 
number  of  miles  in  Wisconsin,  the  gross  receipts  of  the 
whole  line  in  Wisconsin  and  Illinois  and  the  proportion 
of  gross  receipts  according  to  per  cent,  of  whole  mileage 
in  Wisconsin.     They  paid  taxes  on  the  amount  of  re- 


"*  State  of  Maine  vs.  Grand  Trunk  R.  R.  Co.,  142  U.  S.  217. 

^'  Vaults  of  Treasurer.  Copies  are  filed  of  all  letters  leaving  the 
office.  Those  of  1860-62  show  no  question  as  to  the  earnings,  etc.,  as 
reported,  or  per  cent,  paid  by  the  railroads.  Vol.  11,  pp.  756,  90,^. 
Vol.  16.  p.  Tz;  p.  318. 

*"  Reports  from  vaults  of  Secretary  of  State  in  1862. 
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ceipts  thus  found  in  Wisconsin."*^  The  difference  in 
amount  of  taxes  paid  and  taxes  due  under  the  law 
amounts  to  several  million  dollars. 

In  Alichigan,  soon  after  the  Railroad  Commissioner 
was  given  the  duty  of  computing  the  tax,  he  was  in- 
structed by  the  legislature  to  investigate  the  reports  from 
interstate  roads,  and  he  found  that  in  the  past  the  rail- 
ways had  reported  ''earnings  for  Michigan,  but  not  the 
gross  earnings  on  the  whole  road."  He  contended  that 
the  tax  should  be  based  upon  the  average  gross  earnings 
per  mile  of  the  whole  road,  the  Michigan  proportion  to 
be  determined  by  road  mileage.  The  railways  claimed 
that  if  they  were  to  be  assessed  for  the  average  gross 
earnings,  they  should  be  permitted  to  report  on  leased 
lines  and  lines  in  which  they  had  a  controlling  interest, 
and  that  the  average  earnings  of  all  these  should  be  the 
basis  of  computation  in  Michigan."*^ 

Owing  to  a  technicality  the  court  decided  in  a  test  case 
against  the  state,  but  the  legislature,  by  the  law  of  1883, 
corrected  the  difficulty.  The  railway  company  thus  in- 
volved then  consolidated  many  of  the  proprietary  and 
leased  lines,  "thus  reducing  the  earnings  per  mile  and  its 
taxes  in  the  state  proportionately"  according  to  the  rail- 
road commissioner.^^ 

"With  a  view  of  approximating  as  closely  as  possible 
the  traffic  of  our  own  state,  exclusive  of  that  originating 
elsewhere.  I  prepared  the  blank  sent  to  the  companies,  on 
which  t. )  make  their  report  for  1883  with  reference  to 
information  as  to  the  freight  forwarded  and  received  at 
Michigan  stations.  I  was  aware  that  there  would  be  ob- 
stacles in  the  way  of  a  strictly  accurate  report  of  local 
traffic,  some  of  the  companies  having  so  kept  their  stat- 
istics as  to  enable  them  to  separate  the  Inisiness  of  ter- 


"  Reports  for  1862  in  vaults  of  Secretary  of  State. 

"  R.  R.  Comm.,  i88r,  p.  XXXI. 

"Railroad  Commissioner's  Report,  1884,  p.  XXXIV. 
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minal  stations,  not  destined  to  local  points  on  their  own 
lines  from  that  of  a  strictly  local  character."  ^* 

In  1 89 1  the  law  was  amended,  giving  the  railways  the 
option  of  reporting  gross  earnings  on  interstate  com- 
merce upon  either  road  mileage  or  traffic  mileage.  But 
in  1893  the  legislature,  in  Act  129,  made  it  imperative 
that  they  report  according  to  traffic  mileage  for  all  inter- 
state business, — "and  when  the  railroad  lies  partly  within 
and  partly  without  the  state,  prima  facie  the  gross  income 
of  said  company  from  such  road  for  the  purpose  of  taxa- 
tion shall  be  on  the  actual  earnings  of  the  road  in  Michi- 
gan, computed  by  adding  to  the  income  derived  from  the 
business  transacted  by  said  company  entirely  within  this 
state,  such  proportion  of  the  income  of  said  company, 
arising  from  interstate  business  as  the  length  of  the  road 
over  which  such  interstate  business  is  carried  in  this  state 
bears  to  the  entire  length  of  the  road  over  which  said 
interstate  business  is  carried. "^^  This  method  of  locali- 
zation is  explained  by  Tax  Commissioner  Oakman,  as 
follows : — "This  provision  may  be  construed  literally  as 
follows :  a  road  having  three-fourths  of  its  line  without 
the  state,  and  one-fourth  within  the  state,  would  have  to 
give  to  Michigan  one-fourth  of  its  gross  income  from 
interstate  business,  only  when  such  income  was  derived 
from  a  haul  over  the  entire  length  of  the  road.  Thus  if 
the  haul  extended  over  the  entire  length  of  the  road  with- 
out the  state,  and  over  one-half  of  its  road  within  the  state 
the  proportion  of  gross  income  for  Michigan  from  such 
haul  would  be  one-sixth  of  the  total."  ^^ 

It  is  obvious  that  this  method  of  localization  can  be 
applied  only  to  earnings  from  operation ;  and  as  gross 
earnings  have  been  defined  as  including  income  from 
other  sources,  such  as  interest  on  bonds,  rentals,  etc.,  it  is 


Ibid,  for  1884,  p.  XI. 
Railroad  Comm.  Report,  1893,  IT. 
'  Report  Mich.  Tax  Comm.,  1900,  pp.  143,  144. 


565]  The  Administration  of  the  Law  45 

plain  that  the  law  provides  no  means  for  their  distribu- 
tion. As  has  been  pointed  out,  the  Railroad  Commis- 
sioner insists  upon  including  these  sums  in  taxable  gross 
earnings.  As  a  result  the  reports  of  gross  earnings  are 
estimates.  In  regard  to  the  working  of  the  law  he  says : 
that  "the  statute  leaves  no  room  for  an  estimate  of  what 
the  earnings  may  be.  The  total  earnings  must  be  deter- 
mined by  an  exact  calculation  of  the  amount  earned  by 
each  company  in  transporting  either  small  articles  or 
bulky  freight.  In  the  limited  time  given  for  investigat- 
ing the  matter,  this  department  has  discovered  that  rail- 
road companies,  in  their  reports,  either  estimate  their 
Michigan  earnings,  or  include  only  such  as  are  easy  of 
calculation,  both  methods  being  contrary  to  law."  ^"^ 

The  Railroad  Commissioner  in  1897  advocated  a  re- 
turn to  the  apportionment  of  gross  income  according  to 
track  mileage,  saying  that  the  total  tax  for  all  roads, 
based  on  track  mileage  would  have  been  $876,705.53, 
while  the  actual  taxes  paid  on  reported  earnings  in  Mich- 
igan were  only  $584,269.45.^^ 

There  is  a  conflict  of  evidence  as  to  the  method  of 
procedure  used  to  localize  Wisconsin's  share  of  earnings 
from  interstate  traffic.  On  the  one  hand  the  Comptroller 
of  one  of  the  railway  companies  operating  an  interstate 
line  says : — 

"I  think  that  it  is  the  universal  custom  of  railroads  in 
arriving  at  earnings  in  any  particular  state,  to  first  take 
the  earnings  on  the  purely  local  business,  i.  e.,  originating 
and  terminating  in  the  state  without  passing  out  of  the 
state  en  route,  to  which  is  added  a  proportion  of  the  inter- 
state mileage  business  arrived  at  on  the  base  of  mileage. 
As  an  illustration :  If  a  shipment  on  which  the  gross  earn- 
ings were  $30,  was  carried  a  total  distance  of  150  miles, 
one  hundred  of  which  were  in  Illinois  and  fifty  in  Wis- 


Railroad  Comm.  Report,  Michigan,  1897,  p.  XL. 
Ibid,  1897,  p.  XLII. 
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cousin,  the  earnings  would  be  divided  one-third  to  Wis- 
consin and  two-thirds  to  lUinois.'*'-^  This  computation  is 
made  by  taking  each  separate  way  bill  and  assigning  to 
each  state  the  amount  that  it  is  ascertained  belongs  to 
it."  ^« 

There  is  an  agreement  among  the  statements  made  by 
the  railway  officials  who  were  asked  for  the  methods  fol- 
lowed by  their  companies  in  determining  the  gross  re- 
ceipts for  the  purpose  of  the  tax.  Their  replies  corrobo- 
rate the  statement  above  quoted.  On  the  other  hand, 
according  to  the  state  railroad  commissioner,  the  method 
now  in  vogue  is  for  the  railway  companies  to  compute 
the  state's  share  of  earnings  from  interstate  traffic  on  the 
train  mileage  basis.  He  says : — "The  gross  receipts  of 
an  interstate  railroad  in  Wisconsin  is  ascertained  by  com- 
puting all  the  pan-state  traffic,  and  adding  the  interstate 
traffic  computed  on  the  train  mileage  basis."  Train- 
mileage  ...  is  the  aggregate  number  of  miles  run  by 
revenue  trains." 

The  former  method,  if  followed,  is  probably  more 
equitable  than  the  computation  on  a  train  mileage  basis. 
Train  mileage  depends,  very  largely,  on  the  physical 
characteristics  of  a  railway  and  the  physical  character- 
istics vary  in  different  states.  In  one  state  an  engine  may 
be  able  to  haul  forty  cars,  in  another  only  twenty.  Train 
mileage  would  also  include  the  local  traffic,  and  thus  a 
great  difference  might  appear.  If  earnings  were  divided 
according  to  train  mileage,  the  result  might  be  an  undue 
proportion  of  earnings  being  made  taxable  in  the  state 
where  earning  power  per  train  was  least.  Under  either 
method,  even  if  it  be  granted  that  the  reports  of  the  rail- 
ways are  made  by  honest  officials  and  to  the  best  of  their 

*' Letter  from  L.  A.  Robinson,  Comptroller  of  C,  St.  P.,  Minn.  & 
Omaha  Ry.,  dated  January  25th,  1902. 

'*"  Letter  of  Frank  P.  Crandon,  Tax  Commissioner  of  the  C.  &  N. 
W.  Ry.  Company. 
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knowledge,  gross  receipts  for  the  railways  engaged  in 
interstate  traffic  can  only  be  approximated.  "The  offi- 
cials of  the  through  or  trunk  lines  declare,  for  the  most 
part,  their  inability  to  divide  their  statistics  upon  state 
lines."  ^1 

This  question  of  the  division  of  earnings  on  state  lines 
vvas  the  subject  of  investigation  by  a  special  committee 
of  Railroad  Commissioners  and  was  discussed  before  the 
National  Conference  of  Railroad  Commissionsrs,  for  sev- 
eral years.     Members  of  the  Association  of  American 
Railway  Accounting  Officers  were  present  and  took  part 
in  these  discussions.     It  was  acknowledged  by  both  Rail- 
road Commissioners  and  Accounting  Officers  that  unless 
operating  divisions  ended  at  state  lines  it  was  impossible 
to  give  anything  better  than  an  estimate  of  earnings  with- 
in the  state. ^-     A  committee  of  the  convention  reports  in 
1894  on  the  problem  of  dividing  earnings  and  expenses 
on  state  lines,  that  "at  present  the  number  of  miles  within 
a  state  as  compared  with  the  total  mileage  of  a  reporting 
company,  is  accepted  in  many  cases  as  the  basis  of  esti- 
mating gross  earnings  within  state  lines."  ^^  This  method 
the  committee  considered  far  from  satisfactory,  owing  to 
the  great  variety  in  density  of  traffic.     Difference  in  den- 
sity of  traffic  would  mean  difference  in  earnings  per  mile, 
and  thus  the  proportional  division  of  earnings  according 
to  mileage  of  road  would  be  inequitable.     The  committee 
recommended  a  method  of  apportioning  earnings  which 
utilizes  the  station  accounts  by  making  them  the  basis  for 

'"'^  Report  Railroad  Commissioners,  Iowa,  1899,  p.  5. 

"  See  remarks  by  Mr.  Sturgis,  member  Executive  Committee  of  the 
Association  and  representative  of  the  C,  B.  &  Q.  Proceedings  of 
National  Convention  of  Railroad  Commissioners,  Washington,  1895, 
P-  15- 

■"  Proceedings  of  National  Convention  of  Railroad  Commissioners, 
Washington,  1894,  pp.  54  and  55.  Prof.  H.  C.  Adams  was  chairman 
of  this  committee. 
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the  computation  of  gross  earnings  from  operation.  The 
receipts  from  interstate  traffic  were  to  be  pro-rated  on  the 
basis  of  agreement  between  hnes  for  the  exchange  of 
traffic.^^  It  is  doubtful,  however,  whether  this  method 
is  strictly  followed. ^^ 

The  experience  in  Wisconsin  and  other  states  shows 
that  the  chief  characteristic  of  the  executive  officials  in 
our  state  and  local  governments  is  official  inertia.  Ac- 
cepting a  public  trust  implies  the  acceptance  of  official 
traditions,  habits,  and  precedents.  To  violate  this  rule 
brings  down  upon  the  culprit  the  wrath  of  the  unseen 
forces.  Public  opinion,  when  aroused,  may  be  the  im- 
petus to  renewed  action,  or  an  exceptional  official  may 
vigorously  fulfill  his  duty,  but  the  official  life  is  short,  and 
the  public  sleeps  or  forgets;  the  unseen  forces  never  do 
either. 

It  is  most  important  that  the  customs  and  habits  of  the 
people,  the  customs  and  habits  of  officialdom  be  consid- 
ered when  the  law  is  framed.  The  movement  of  the 
machinery  depends  upon  the  officials ;  the  officials  on  the 
other  hand  conform  necessarily  to  a  large  degree  to  the 
machinery.  The  machinery  may  lack  the  motive  power 
and  can  not  operate  of  itself,  but  it  is  most  important  that 


"  Ibid,  p.  56.  "Resolved  .  .  .  second,  that  each  State  shall  be 
credited  with  all  the  earnings  derived  from  business  originating  and 
terminating  within  each  State ;  on  business  coming  into,  going  out  of, 
or  through  each  State,  the  earnings  shall  be  prorated  in  proportion 
to  the  average  of  local  charges  on  such  business  in  the  respective 
State,  and  on  the  respective  lines. 

Third,  that  the  earnings  and  income  from  other  sources  than 
transportation  shall  be  credited  to  each  State  on  a  mileage  basis. 

Fourth,  that  the  operating  expenses  shall  be  charged  to  each 
State  on  the  basis  of  train  mileage  in  such  State."  Similar  resolu- 
tions were  adopted  by  the  convention  the  following  year. 

""*  The  various  methods  of  distributing  the  value  of  railways  among 
the  States  are  discussed  in  "The  Commercial  Valuation  of  Railway 
Operating  Property."     1904  U.  S.  Census.     Bulletin  No.  21. 
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it  be  constructed  as  nearly  perfect  as  possible,  so  that  it 
may  run  with  the  least  friction.  Since  inertia  is  the  rule 
of  official  life,  the  laws  should  be  explicit  in  all  its  pro- 
visions; its  terms  should  be  defined  and  its  machinery 
self-operative  so  far  as  is  possible. 

The  peculiar  fitness  of  the  tax  on  gross  earnings  is  to 
be  found  in  the  assessment  feature.  Under  the  law  taxing 
gross  receipts,  the  discretionary  power  of  the  state  offi- 
cials is  not  great,  and  the  taxable  value  of  the  railways  is 
determined  in  accordance  with  a  definite  rule. 

The  strength  of  this  method  of  taxing  railway  prop- 
erty is  best  shown  by  comparison  with  those  systems 
which  give  great  discretionary  power  to  the  state  officials, 
The  abuses,  injustice,  and  corruption  engendered  among 
our  officials  and  in  the  body  politic  under  the  latter  sys- 
tem are  immeasurably  greater  than  the  possible  loss  of  a 
few  dollars  through  the  perjury  of  the  railway  officials. 


CHAPTER  IV. 

THE  CLASSIFICATION  OF  RAILWAYS  AND  THE  DISTRIBU- 
TION OF  BURDEN. 

INTRODUCTION. 

In  addition  to  the  administrative  problems  connected 
with  the  enforcement  of  the  tax  on  gross  receipts,  there 
is  a  group  of  economic  problems  resulting  from  its  en- 
forcement, perhaps  the  most  important  of  which  are  the 
questions  to  what  extent  are  gross  earnings  a  reliable 
base  for  a  tax  and  what  is  the  relative  effect  of  the  tax 
upon  the  different  railways. 

This  and  the  two  succeeding  chapters  will  include  a 
study  of  gross  earnings  as  a  base  for  a  tax : — first,  the 
equitable  distribution  of  burden  among  the  railways  as 
modified  by  this  classification,  and  tested  by  net  earnings ; 
second,  the  reliability  of  gross  earnings  as  an  indicator  of 
value  as  tested  by  the  market  price  of  the  stocks  and 
bonds ;  third,  the  effectiveness  of  a  tax  on  gross  earnings 
over  a  term  of  years  as  measured  by  net  earnings.  As  the 
fairest  test  of  a  tax  is  that  of  its  actual  workings  com- 
pared with  those  of  other  systems  in  operation,  one  chap- 
ter will  be  devoted  to  the  study  of  the  comparative  effect- 
iveness of  a  tax  on  gross  earnings  and  a  tax  ad  valorem 
as  shown  by  the  experience  of  several  states. 

An  examination  into  the  equity  of  the  tax  involves  a 
comparison  of  the  relative  burden  borne,  which,  in  turn 
must  be  based  upon  some  standard  of  comparison.  If  an 
accurate  measure  of  the  value  of  railways  existed,  the 
task  would  be  comparatively  simple.     In  the  absence  of 

5°  [570 
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such  a  guide,  it  is  necessary  to  test  the  gross  earnings 
method  by  such  standards  as  are  available. 

The  history  of  our  railways  is  such  that  it  has  rarely 
been  true  that  those  in  authority  have  taken  an  attitude 
towards  the  railways  which  would  secure  equality  among 
them.  During  the  early  periods  of  construction,  the 
state  or  the  municipality  extended  its  financial  aid  to  in- 
dividual railways ;  at  other  periods  it  has  classified  them 
for  the  purpose  of  regulating  rates ;  and  again,  perhaps, 
it  has  in  other  ways  favored  some  railways  above  others. 
The  same  tendency  has  been  shown  in  regard  to  taxation 
in  that  light  burden,  exemption,  even  marked  favoritism 
have  often  appeared.  The  aid  and  exemptions  have  been 
due  to  the  important  part  which  railways  have  played  in 
developing  the  country.  To  what  extent  this  policy  should 
be  followed  will  not  be  discussed,  but  that  it  still  occu- 
pies a  place  in  our  tax  systems  must  be  recognized.  It 
is  one  of  the  factors  which  accounts  for  the  classification 
of  railways  in  those  states  where  the  tax  on  gross  earn- 
ings has  been  the  chief  method  of  securing  revenue  from 
them.  In  Minnesota  the  railways  pay  a  tax  of  i  %  on 
gross  earnings  during  the  first  three  years  of  operation. 
2  %  during  the  next  seven  years,  and  3  %  thereafter. 
In  Maine,  Michigan,^  and  Wisconsin  the  law  classifies 
railways  according  to  gross  earnings  per  mile,  increasing 
the  rate  as  gross  earnings  per  mile  increase. 


^  In  Michigan  all  railways  paid  : — 
Two  and  one-fourth  per  cent,  on  gross  income  not  exceeding  $2000 

per  mile. 
Three  and  one-fourth  per  cent,  on  gross  income  in  excess  of  $2000, 

not  exceeding  $4000  per  mile. 
Four  per  cent,  on  gross  income  in  excess  of  $4000,  not  exceeding 

$6000  per  mile. 
Four  and  one-half  per  cent,  on  gross  income  in  excess  of  $6000,  not 

exceeding  $8000  per  mile. 
Five  per  cent,  on  gross  income  in  excess  of  $8000. 
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Were  it  not  for  this  classification,  the  equitable  distri- 
bution of  burden,  with  net  earnings  used  as  the  standard 
of  ability  might  be  comparatively  easily  determined.  For, 
as  the  ratio  of  operating  expenses  to  gross  aernings 
varied,  the  share  of  the  burden  would  vary,  and  the  prob- 
lem would  be  how  great  are  the  variations  which  occur. 
The  effects  of  the  tax  on  gross  earnings,  however,  have 
been  so  modified  by  the  classification  that  it  is  necessary 
to  study  the  problem  of  equity  in  the  light  of  the  experi- 
ence of  typical  states  where  such  a  classification  has  ex- 
isted. The  history  of  the  classification  in  Wisconsin  will 
be  taken  as  the  basis  of  the  study,  because,  there  the 
classification  is  most  pronounced. 

A.       CLASSIFICATION    IN   WISCONSIN. 

In  Wisconsin  the  first  law  which  divided  the  railways 
into  classes  was  one  of  the  results  of  the  Granger  move- 
ment. Popular  sentiment  in  1874  demanded,  not  only 
a  decrease  in  the  traffic  charges  of  railways,  but  also  an 
increase  in  the  rate  of  taxation  on  railway  corporations. 
In  answer  to  this  demand,  the  rate  was  raised  from  three 
to  four  per  cent,  of  the  gross  earnings  on  all  railway 
companies.  The  general  industrial  depression  and  two 
years'  experience  with  the  traffic  charges  fixed  the  "Pot- 
ter Law"  placed  all  but  four  of  the  railways  in  the  state 
in  a  bankrupt  condition. 

It  was  clearly  not  expedient  to  levy  a  tax  of  four  per 
cent,  on  the  gross  receipts  of  those  railways  which  were 
not  earning  sufficient  to  pay  the  interest  on  their  bonds. 
On  the  other  hand,  popular  sentiment  would  not  permit 
the  rate  on  gross  earnings  of  the  comparatively  prosper- 
ous roads  to  be  reduced.  To  meet  these  conditions  the 
railways   were  divided   into  three  classes   according  to 
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gross  receipts  per  mile.^  Those  railways  whose  gross 
receipts  were  $3,000  or  more  per  mile  per  annum  con- 
stituted the  first  class;  the  second  class  included  all  rail- 
ways whose  gross  receipts  per  mile  were  between  $1,500 
and  $3,000;  and  the  third  class  included  all  those  whose 
gross  receipts  per  mile  were  less  than  $1,500.  On  the 
railways  of  the  first  class  a  tax  of  4  %  on  gross  earnings 
was  levied ;  on  the  second  a  tax  of  2  %  on  that  portion  of 
the  gross  earnings  which  exceeded  $1,500  per  mile;  and 
a  specific  tax  of  $5  per  mile  of  railway.  Railways  fall- 
ing in  the  third  class  paid  only  a  specific  tax  of  $5  per 
mile  of  road.^ 

The  two  objects  of  the  classification  were  secured.  The 
more  prosperous  roads  fell  in  the  first  class  and  the  state 
received  a  goodly  revenue  from  them ;  while  the  weaker 
roads  passing  through  undeveloped  country  were  favored 
and  thus  the  industrial  development  of  the  state  encour- 
aged. 

During  times  of  industrial  depression  in  Wisconsin,  as 
in  other  states,  the  individual  tax-payer,  feeling  more 
keenly  the  burden  of  taxation,  has  turned  his  attention  to 
corporations,  and  especially  to  the  ralways  as  sources  of 
revenue.  The  financial  and  industrial  disturbances  com- 
mencing in  1893  again  brought  the  question  of  railway 
taxation  before  the  public.  It  was  said  that  railways 
were  not  paying  their  fair  share  of  taxes,  and  the  demand 
was  made  that  their  burden  be  increased. 

The  result  of  the  agitation  for  an  increase  in  the  rela- 
tive amount  of  taxes  paid  by  the  railway  companies  which 
concerns  us  in  this  chapter  was  a  change  in  the  classifica- 
tion. The  object  of  the  change  was  not  only  to  increase 
the  revenue  derived  from  the  railways  and  to  correct  cer- 


*  Laws  of  Wisconsin,  1876,  Chapter  97. 

'  Railways  operating  on  pontoon  bridges  paid  2  per  cent,  on  gross 
earnings. 
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tain  defects  in  the  old  classification,  but  also  to  appease 
the  people  and  to  postpone  the  question  of  an  increase  in 
the  rates  on  all  railways. 

Discussion  had  revealed  the  fact  that  the  old  classifi- 
cation not  only  injuriously  affected  the  revenues  of  the 
state,  but  worked  unjustly  among  the  railways.  It  was 
demonstrated  that  some  railways,  strictly  obeying  the  law, 
might  by  means  of  the  classification  escape  what  would 
seem  to  be  their  just  share  of  taxes  as  compared  with 
other  railways.'* 

To  correct  such  faults  was  one  object  of  the  law  of 
1897,  which  divided  the  railways  into  six  classes  as  fol- 
lows: 

Class.  Gross  earnings  Tax. 

per  mile. 

First $3000  or  more  4  % 

Second 2500-3000  3^% 

Third 2000-2500  3  % 

Fourth 1500-2000  $5  per  mile  and  2^  % 

Fifth Less  than  $1500     $5  per  mile 

Sixth On  pontoon  bridges  2  % 

The  objects  of  the  law  were,  as  has  been  said,  to  in- 
crease the  revenue  from, — and  to  secure  equity  among, — 
the  railways.  The  law  was  successful  in  that  there  was 
a  slight  increase  in  the  revenue  from  railways;  but  it 
contained  features  which,  from  a  revenue  point  of  view 
permitted  conditions  to  exist  as  pernicious  as  those  which 
existed  under  the  former  classification.     For  example : 

"The  taxes  paid  by  the  Green  Bay  and  Western  Rail- 
road in   1897  were  $3,745,  and  its  gross  receipts  were 

*  This  is  illustrated  in  the  case  of  Minnesota,  St.  Paul  and  Sault 
Ste.  Marie  Ry.  Co.  In  1895  this  company  paid  a  tax  of  only  $9,486.15 ; 
their  gross  receipts  per  mile  falling  just  below  the  limit  of  the  first 
class.  The  next  year  they  paid  a  tax  of  $37,077.15;  their  gross 
receipts  per  mile  being  slightly  above  $3000,  this  bringing  them  into 
the  first  class.     Report  of  Railroad  Commissioner,  1897,  p.  7. 


575]  The  Classification  of  Railways  55 

reported  at  $442,319  or  v$i,965.86  per  mile.  Under  the 
law  if  the  road  had  earned  $35  more  per  mile  it  would 
have  paid  a  tax  of  $13,500  instead  of  $3,745.  That  is, 
a  difference  of  less  than  $8,000  of  gross  earnings  by  this 
road,  made  a  difference  in  its  taxes  of  nearly  $10,000."^ 

This  is  only  one  of  several  similar  cases  which  might  be 
cited.  It  is  evident  that  the  Tax  Commission  did  not 
believe  the  law  was  satisfactory  from  a  revenue  point  of 
view,  for  they  recommended  that,  ".  .  .  there  should  be 
a  closer  classification  of  rates  in  such  a  manner  that  a  very 
slight  difference  of  earnings  would  not  so  unfavorably 
affect  the  revenues  of  the  State."  ^ 

Undoubtedly  the  new  classification  tended  more  toward 
equity  among  the  railways  than  did  the  old.  A  classi- 
fication with  six  divisions  permits  finer  distinctions  than 
one  with  two  or  three  divisions.  But  there  still  ex- 
isted great  inequalities  among  individual  railways.  Ac- 
cepting net  earnings  as  the  measure  of  ability  to  pay, 
many  inequalities  are  made  evident.  Taking  the  year 
1899  as  an  example,  we  find  that  in  the  first  class  there 
is  a  railway  whose  net  earnings  were  only  23.27  %  of  its 
gross  earnings,  which  paid  a  tax  of  4%  of  gross  earn- 
ings; while  in  the  fifth  class  a  railway  company  which 
had  net  earnings  amounting  to  49.45  %  of  gross  re- 
ceipts paid  a  tax  of  only  five  dollars  per  mile,  or  two- 
thirds  of  one  per  cent,  on  gross  earnings. 

The  Tax  Commission  endeavored  to  show  the  inequali- 
ties in  the  classification  by  a  comparison  of  cost  of  con- 
struction, and  of  the  rate  paid  on  such  cost,  using  the 
taxes  paid  in  1897  to  compute  the  rate.  From  this  they 
were  able  to  show  that  under  the  present  classification  a 
railway  costing  over  $3,000,000  paid  a  tax  of  less  than 
$500,  that  one  costing  over  $800,000  paid  a  tax  of  less 
than  $150.     The  Tax  Commission  did  not  argue  that 


Report  of  Wisconsin  Tax  Commissioner,  1898,  p.  133. 
'  Ibid. 
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cost  was  a  fair  index  of  present  value,  but  said  that  it 
could  not  be  entirely  disregarded  in  estimating  present 
value.^  It  should  be  noted  that  most  of  the  railways 
referred  to  above  were  in  the  fifth  class.  Some  of  the 
railways  paying  only  the  specific  tax  declared  dividends 
on  their  stock,  while  others  were  in  the  hands  of  re- 
ceivers. The  Tax  Commission  recommended  in  1898 
that  the  specific  tax  be  abolished,^  and  that  there  should 
be  a  "closer  classification."  The  Governor  recommended 
".  .  .  in  view  of  these  very  noticeable  inconsistencies" 
(he  is  speaking  of  the  relation  between  taxes  and  cost  and 
of  the  fact  that  some  railways  in  the  fifth  class  paid  divi- 
dends) "that  the  classification  be  abolished,  and  a  uni- 
form license  fee  upon  their  gross  earnings  be  charged  all 
railroads  doing  business  within  the  State  regardless  of 
what  their  mileage  or  earnings  may  be."  ® 

Although  the  defects  of  the  classification  and  the  in- 
equalities resulting  from  it  gave  rise  in  some  quarters  to 
the  demand  for  its  abolition  and  for  the  establishment  of 
a  uniform  rate,  there  was  no  attempt  to  discover  either 
whether  there  was  a  justification  for  the  classification  and 
the  tax  on  gross  receipts  or  whether  the  system  to  be  sub- 
stituted would  more  equitably  distribute  the  burden 
among  the  railways.  That  is,  there  was  no  serious  at- 
tempt to  discover  to  what  extent  gross  earnings  were  a 
reliable  base  for  a  tax. 

II.       THE   BASIS   OF   THE    CLASSIFICATION. 

The  experience  of  Wisconsin  suggests  three  grounds 
upon  which  a  classification  based  upon  gross  earnings 
may  be  defended. 


^  Report,  1898,  p.  134. 

•  Ibid. 

'  Message  of  Gov.  Edward  Schofield,  Madison,  Wis.,  1899,  p.  10. 
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( 1 )  It  encourages  railway  construction. 

(2)  It  recognizes  the  tendency  of  operating  expenses 
to  decline  proportionally  as  gross  earnings  per  mile  in- 
crease. 

(3)  It  maintains  that  ability  increases  at  greater  rate 
than  net  earnings. 

1.  As  to  the  first,  the  classification  was  used  to  en- 
courage railway  construction  by  providing  for  light  tax- 
ation during  the  years  of  operation  when  traffic  was  light 
and  earnings  were  low.  How  far  this  policy  is  desirable 
is  a  question  outside  the  field  of  taxation,  which  will  not 
be  discussed. 

2.  There  is  a  very  general  belief,  often  asserted,  that 
a  tax  on  gross  earnings  does  not  equitably  distribute  the 
burden  among  the  railways  because  it  does  not  take  into 
consideration  the  difference  in  cost  of  operation.  The 
Michigan  Tax  Commission  states  this  objection  as  fol- 
lows : — 

"The  operation  of  a  specific  tax  on  gross  income  tends 
to  bring  about  a  marked  inequality  in  assessment  as  be- 
tween the  roads,  conditions  of  operation  do  not  enter 
into  the  question,  and  one  road,  by  reason  of  its  favorable 
conditions  of  traffic,  may  be  operated  at  a  very  much  less 
ratio  of  expense  to  income  than  another  road  of  equal 
length,  having  expenses  at  a  much  higher  percentage. 
Where  its  gross  income  may  be  the  same,  its  net  earn- 
ings power  and  its  actual  net  worth  may  be  much  less 
than  the  former,  and  it  is  manifestly  unjust  that  it  should, 
by  reason  of  these  adverse  conditions,  Idc  required  to  pay 
as  much  tax  to  the  state."  ^^  That  this  is  true  in  some 
instances  cannot  be  denied. 

The  classification,  however,  may  be  said  to  be  an  at- 
tempt to  take  into  consideration  the  differences  in  the  cost 
of  operation ;  the  theory  being  that  the  denser  the  traffic, 
and  the  larger  the  business,  the  less  the  proportionate  cost 
of  operation.    That  is,  as  gross  earnings  increase  per  mile, 


"  Michigan  Tax  Commission,  igoo,  p.  144. 
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the  per  cent,  of  operating  expenses  to  gross  earnings  de- 
creases. Taking  net  earnings  as  a  basis  of  valuation, 
we  see  that  as  the  amount  of  net  earnings  increases  it  is 
necessary  to  levy  a  heavier  rate  on  gross  earnings  in 
order  to  lay  the  same  rate  on  valuation. 

Let  us  see  to  what  extent  this  theory  is  justified  by  the 
facts  as  shown  through  railway  operations  in  Wiscon- 
sin.^^ 

These  operations  disclose  two  phenomena  which  are 
due  to  the  classification.  Taking  the  railway  by  classes 
as  determined  by  the  amount  of  gross  earnings  per  mile, 
we  see  that  the  average  per  cent,  of  operating  expenses 
to  gross  earnings  decreases  as  gross  earnings  per  mile  in- 
crease, that  is,  the  greater  gross  earnings,  the  greater  the 
per  cent,  of  net  earnings.  This  is  true  if  taken  for  one 
year.  For  example,  if  we  take  the  per  cent,  of  operating 
expenses  to  gross  earnings  as  the  basis  of  comparison  in 
Wisconsin,  it  becomes  evident  that  the  operating  expenses 
of  the  roads  in  the  first  class,  whose  gross  earnings  ex- 
ceed $3,000  per  mile,  average  only  58.22  per  cent,  of 
gross  earnings;  the  mean  being  59.58.  The  railways  of 
the  third  class  whose  gross  earnings  exceed  $2,000  per 
mile,  have  an  average  of  67.51  per  cent.,  the  mean  being 
68.25  per  cent.  Those  of  the  fourth  class  with  gross 
earnings  greater  than  $1,500  per  mile,  have  an  average 
percentage  of  82,48  per  cent,  with  a  mean  of  72.08  per 
cent. ;  while  the  railways  of  the  fifth  class  expend  on  an 
average  81.14  P^r  cent,  of  gross  earnings  as  operating 
expenses,  with  a  mean  of  74.34.^^  Taken  for  a  series  of 
five  years,  the  results  do  not  show  so  great  a  difference 
between  the  classes  as  for  the  one  year  period;  yet,  ex- 
cept in  the  case  of  the  two  roads  constituting  the  fourth 


"  See  Table  No.  I,  Appendix,  p.  127. 
"  See  Table  No.  I,  Appendix,  p.  127. 
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class/^  the  same  tendency  is  shown  by  the  average.  The 
tendency  in  other  states,  Missouri  and  Minnesota,  for 
example,  is  in  the  same  direction,  though  with  greater 
variations. -^^ 

Looking  through  a  period  of  years  at  individual  roads 
whose  gross  earnings  have  increased  markedly,  we  find 
that  the  tendency  is  for  the  ratio  of  operating  expenses 
to  gross  earnings  to  decrease  as  gross  earnings  increase. 

If  we  select  representative  systems  in  the  Middle  West, 
there  is  equal  uncertainty  in  answering  the  question 
whether  or  not  through  a  series  of  years  operating  ex- 
penses decrease  or  increase  in  proportion  to  the  increase 
in  gross  earnings. ^^ 

On  the  other  hand,  statistics  covering  a  longer  period 
of  years,  and  a  larger  number  of  roads,  give  very  differ- 
ent results.  When  all  the  railways  in  the  United  States 
are  considered  as  one  system  and  the  increase  in  gross 
earnings  per  mile  for  a  series  of  years  is  considered,  it  is 
evident  that  the  operating  expenses  increase  at  about  the 
same  rate  as  the  gross  earnings.^®  The  averages  secured 
from  groups  of  states  show  the  same  results. ^^ 

An  examination  of  the  railway  companies  in  several 
states  shows  that  a  tendency  does  exist  for  those  roads 
where  traffic  is  light  to  be  operated  at  a  proportionally 
greater  expense  than  where  the  traffic  is  dense.  It  seems 
clear  that  the  exceptions  and  variations  from  the  average 


"  See  Report  Wisconsin  Tax  Commissioner,  1903,  pp.  206-208. 

"See  Table  No.  II,  Appendix,  p.  128. 

"  See  infra,  Chapter  V,  Section  II. 

"  See  infra,  Chapter  V,  Section  II. 

"  It  is  only  fair  to  say,  however,  that  this  criticism  of  the  theory 
has  its  weaknesses.  The  statistics  were,  in  the  first  place,  averages 
of  all  the  railways,  and  therefore  might  easily  fail  to  show  the 
operation  of  the  majority  of  the  individual  companies;  and,  in  the 
second  place,  the  comparison  was  for  a  series  of  years  and  no 
account  was  taken  of  the  increased  cost  of  materials  and  labor. 
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by  which  the  rule  was  formulated  are  too  numerous  to 
justify  a  classification  on  this  ground  alone,  though  it 
may  be  said  that  the  classification  would  secure  more 
equity  than  no  classification.  This  will  be  seen  when  we 
apply  the  rates  of  tax  on  the  various  classes  after  exam- 
ining the  other  theory  of  the  classification.^^ 

3.  The  principal  justification  of  the  classification  is 
based  upon  the  theory  that  ability  to  pay  increases  at  a 
greater  rate  than  net  earnings.  The  law  maintains  that 
if  a  given  income  gives  a  fair  return  on  cost  of  physical 
property,  or  on  capital  invested, — where  an  increase  in  net 
income  gives  an  increased  return  on  capital, — the  state 


"Too  great  weight  should  not  be  given  to  results  based  upon  the 
statistics  showing  net  earnings.  The  term  net  earnings  or  receipts 
is  used  by  railway  officials  to  describe  several  different  items,  as  may 
be  seen  by  an  examination  of  railway  reports.  The  item  usually 
selected  to  represent  net  earnings  is  income  from  operations,  income 
from  other  sources  being  sometimes  added  to  this.  Income  from 
operation  consists  of  the  gross  earnings  from  operation  minus  oper- 
ating expenses. 

The  practices  followed  in  estimating  operating  expenses  are  not 
uniform  or  consistent.  Net  earnings  occupy  the  position  of  the 
residual  claimant; — that  is,  from  gross  earnings  are  deducted  (a)  the 
expenses  of  conducting  transportation,  (b)  the  general  expenses, 
including  legal  expenses,  rentals,  insurances,  etc.,  (c)  the  mainte- 
nance of  equipment,  (d)  the  maintenance  of  way  and  structure. 
What  items  should  be  included  under  the  various  heads  we  shall  not 
presume  to  say.  All  that  is  necessary  is  to  point  out  that  the  differ- 
ence in  the  practice  followed  by  the  various  railways  in  charging 
betterments  to  operating  expenses  are  sufficient  to  invalidate  net 
earnings  as  now  used  as  a  safe  base  for  a  tax  or  as  a  reliable  measure 
of  the  comparative  burden  borne  by  different  railways. 

For  example,  should  one  company  charge  improvements  and  ad- 
ditions of  property  to  operating  expenses,  thus  reducing  net  earnings, 
and  another  company  either  pay  for  similar  betterments  from  capital 
or  not  make  the  improvements,  the  net  earnings  of  the  respective 
roads  would  not  be  a  measure  of  the  difference  in  earning  capacity 
of  the  two  roads.  Evidences  of  these  practices  are  common  knowl- 
edge. In  the  case  of  interstate  roads  the  problem  of  the  localization 
of  earnings  further  complicates  the  situation. 
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also   should   receive  an   increased   return;   that   is,   that 
the  rate  on  earnings  per  mile  should  be  raised. 

For  example,  suppose  that  increased  earnings  pro- 
vided for  an  increase  of  dividends  from  three  to  six  per 
cent. ;  then  the  rate  on  net  earnings  taken  for  taxes 
should,  let  us  say,  double.  Therefore,  in  order  to  increase 
the  rate  on  net  income,  it  is  necessary  to  increase  the  rate 
on  gross  earnings  as  the  latter  increase  per  mile. 

To  sustain  this  theory,  it  must  be  shown  that  in  the 
case  of  the  individual  railway  ( i )  net  earnings  increase 
with  an  increase  in  gross  earnings,  (2)  that  the  capital 
invested  does  not  increase  at  the  same  or  greater  rate 
than  net  earnings,  and  in  the  case  of  two  or  more  rail- 
ways it  must  be  shown  that  ( 3 )  roads  having  equal  gross 
earnings  per  mile  have  an  equal  amount  of  capital  in- 
vested, and  (4)  equal  net  earnings. 

Under  existing  conditions,  the  first  two  propositions 
may  be  acceded  to  as  being  generally  true,  although 
hypothetical  and  even  actual  cases  which  are  exceptions 
could  be  cited. ^^  Granting  these  points,  the  problem  be- 
comes one  of  policy  as  to  whether  or  not  the  progressive 
tax  should  be  adopted,  and  in  what  manner  the  rate 
should  be  determined. 

The  third  and  fourth  points  relating  to  the  equitable 
distribution  of  burden  under  the  classification  give  rise 
to  the  problem  of  valuation.  This  problem  is  so  compli- 
cated that  we  can  call  attention  in  this  chapter  to  only  the 
salient  points.  The  two  chief  elements  in  the  value  of  a 
railway,  that  is,  the  cost  of  reproduction  and  the  earnings 
attract  attention  as  bases  for  estimating  the  amount  of 
capital  invested. 

Without  discussing  the  reliability  of  these  methods  of 
determining  value  some  of  the  conditions  revealed  in 
Michigan  by  the  most  thorough  of  all  atempts  in  this 


For  confirmation  of  the  first  point,  see  Chapter  V,  Section  II. 
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country  to  appraise  the  value  of  the  railways  will  be 
pointed  out.  The  engineers'  estimate  of  the  cost  of  re- 
production made  by  Professor  M.  E.  Cooley  was  supple- 
mented by  a  valuation  based  upon  earnings  computed  by 
Professor  Henry  C.  Adams.  The  valuation  revealed 
that  railways  having  approximately  equal  amounts  of 
gross  earnings  per  mile  varied  widely  in  value  if  meas- 
ured either  by  the  cost  of  reproduction  or  by  the  value 
based  upon  earnings. ^° 

If  earnings  are  taken  as  the  basis  of  valuation,  then  the 
shifting  and  adjustment  of  the  value  of  property  to  the 
income  derived  may  tend  to  produce  for  roads  having  the 
same  equal  earnings  equal  valuations.  However,  so  many 
other  elements  enter  into  the  valuation  to  modify  this 
action,  that  it  is  not  an  entirely  reliable  adjuster  of  values. 

In  regard  to  the  fourth  point,  the  relation  between  the 
net  earnings  of  the  different  classes  has  been  discussed 
above.  It  remains  to  be  pointed  out  that  in  each  class 
more  or  less  inequalities  exist. 

In  actual  operation  the  classification,  tested  according 
to  the  theory  of  the  law,  seems  to  justify  itself.^^  It  will 
be  remembered  that  the  tax  on  the  first  class  was  4  %  of 
gross  earnings,  on  the  third  3  %.  Now  its  is  evident 
that  if  we  wish  to  leave  the  railways  in  the  same  relative 
positions  after  taxation  as  they  occupied  before  taxation, 
4  %  on  42  %  (the  net  earnings  of  roads  of  the  first 
class)  and  3  %  on  33  %  (the  net  earnings  of  the  third 
class)  will  more  nearly  accomplish  this  than  a  uniform 
rate  for  both,  for  the  ratio  is  almost  equal,  that  is 
4:  42:  3  :  31.5.  A  similar  difference  is  also  found  in  the 
case  of  the  roads  of  the  third  and  fourth  classes.  Now, 
if  you  do  not  wish  to  leave  the  railways  in  the  same  rela- 


'*  See  Table  No.  Ill,  Appendix,  p.  130. 

"  In  examinng  the  workings  of  the  tax,  the  second  ground  for  the 
classification  should  also  be  borne  in  mind. 
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tive  positions  after  taxation  as  before,  but  wish  to  levy 
a  progressive  tax,  the  conclusions  remain  the  same. 

Granted  that  net  earnings  capitalized  measure  fac- 
ulty, the  classification  can  only  be  justified  on  the  grounds 
of  encouraging  railway  construction,  or  as  a  revenue  pro- 
ducer. 

Granted  either  that  the  ratio  of  operating  expenses  to 
gross  earnings  decreases  as  gross  earnings  increases,  or 
that  the  faculty  increases  at  a  greater  rate  than  net  earn- 
ings : — the  tax  on  the  gross  earnings  of  railways  classi- 
fied according  to  earnings  per  mile  tends  toward  an  equit- 
able distribution  of  burden.  The  inequalities  which  ex- 
ist will  be  confined  to  the  differences  in  cost  of  construc- 
tion and  cost  of  operation  of  the  roads  in  each  class. 

To  secure  equity,  the  classification  should  be  closer 
than  in  Wisconsin,  and  the  graduation  of  the  rate  should 
be  a  matter  of  careful  study.  The  inequalities  that  still 
remain  can  not  be  avoided,  but  before  they  are  permitted 
to  condemn  the  system  they  should  be  subject  to  a  com- 
parison with  the  inequalities  which  exist  in  all  other  sys- 
tems. 


CHAPTER  V. 

GROSS  EARNINGS  AS  AN   INDICATOR  OF  VALUE. 
INTRODUCTION. 

The  question  whether  or  not  gross  earnings  are  a  re- 
liable indicator  of  the  taxable  value  of  a  railway  can  not 
be  finally  answered  without  establishing  a  criterion  of 
tax  value.  No  such  criterion  has  as  yet  been  estab- 
lished, though  several  methods  have  been  used  for  esti- 
mating the  value  of  a  railway. 

The  object  of  this  chapter  is  to  discover  to  what  extent 
these  methods  give  a  reliable  basis  to  measure  the  effect- 
iveness of  a  tax  on  gross  earnings,  and  to  what  extent 
gross  earnings  are  a  reliable  base  as  tested  by  the  two 
most  important  of  these  methods,  that  is,  the  market 
price  of  the  securities,  and  the  net  earnings. 

I.       AS  MEASURED  BY  STOCKS  AND  BONDS.       . 

The  market  price  of  the  stocks  and  bonds  has  often 
been  held  to  measure  the  value  of  a  railway.  The  chief 
and  much  quoted  authority  on  this  subject  is  Mr.  Justice 
Miller,  who  said  in  the  State  Railroad  Tax  Cases : — "It 
is  therefore  obvious  that  when  you  have  ascertained  the 
current  cash  value  of  the  whole  funded  debt,  and  the  cur- 
rent cash  value  of  the  entire  number  of  shares,  you  have, 
by  the  action  of  those  who  above  all  others  can  best  esti- 
mate it,  ascertained  the  true  value  of  the  road,  all  its 
property,  its  capital  stock,  and  its  franchises;  for  these 

64  [584 


585]  Gross  Earnings  as  an  Indicator  af  Value  65 

are  all  represented  by  the  value  of  its  bonded  debt  and  of 
the  shares  of  its  capital  stock."  ^ 

The  objections  to  this  method  of  determining  the  value 
of  a  railway  are  both  practical  and  theoretical,  for  when- 
ever applied,  it  has  been  impossible  to  ascertain  "the  cur- 
rent cash  value  of  the  entire  number  of  shares."  In  the 
first  place,  railway  securities  are  not  all  on  the  market. 
In  one  of  the  most  thorough  attempts  to  apply  this 
method  the  Interstate  Commerce  Commission  found  that 
"it  was  necessary  to  carefully  examine  a  vast  number  of 
railway  reports,  price  lists,  and  market  quotations,  and 
to  conduct  long  correspondence  with  thousands  of  rail- 
way officials  and  other  persons  presumably  able  to  fur- 
nish the  necessary  information."  ^  In  the  end,  they 
were  confronted  with  the  fact  that  out  of  over  two  thous- 
and corporations  issuing  securities,  there  were  only  two 
hundred  and  twenty-five  whose  securities  were  quoted  in 
such  a  manner  as  could  be  used.^  When  the  Wisconsin 
Commission  applied  the  method,  they  found  quotations 
for  only  eight  out  of  forty-six  railways,^  and  the  Michi- 
gan Commission  were  able  to  determine  the  market  value 
of  the  stocks  and  bonds  of  only  twelve  out  of  one  hun- 
dred and  twenty-five  railways.** 

Moreover,  when  a  railway  company  was  listed  upon 
the  stock  exchange,  it  did  not  necessarily  follow  that  all 
classes  of  its  securities  were  quoted.  These  conditions 
made  it  necessary,  in  all  these  atempts  to  apply  the 
method,  to  estimate  the  market  value  of  a  large  number 


^92  U.  S.  575.  Quoted  by  Wisconsin  Tax  Com.,  Report,  1903,  p. 
187.  This  report  gives  in  detail  the  principal  arguments,  and  authori- 
ties in  favor  of  the  stocks  and  bonds  method  of  valuation  of  railway 
property. 

'U.  S.  Senate  Document  No.  178,  57th  Congress,  2nd  Session. 

•  Ibid. 

*  Report,  1903,  p.  203. 
■*  Report,  1900. 
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of  securities.  As  the  method  is  one  that  pretends  to  give 
the  buyer's  statement,  when  other  estimates  enter  in  the 
basis  is  changed  and  the  results  are  not  what  they  seem 
to  be. 

In  the  second  place,  the  objection  has  been  raised  that 
the  securities  quoted  do  not  represent  the  property  ap- 
praised. For  example,  the  value  of  stocks  and  bonds, 
when  used  for  purposes  of  taxation,  includes  localized 
property  not  used  for  railway  purposes  and  locally  taxed, 
— perhaps  even  located  in  different  states.  In  discussing 
this  point  Prof.  B.  H.  Meyer  says: — "The  greatest  dif- 
ficulty in  applying  the  stocks  and  bonds  method  in  ar- 
riving at  a  commercial  valuation  of  railway  property 
devoted  to  operation,  lies  in  the  separation  from  the  for- 
mer of  property  not  devoted  to  operation.  The  stocks 
and  bonds  of  a  railway  company  represent  the  value  of 
all  property  of  the  company,  whether  devoted  to  opera- 
tion or  not,  lands,  real  estate  in  cities,  mines,  manufactur- 
ing plants,  elevators,  warehouses,  stocks  and  bonds  of 
other  companies,  etc."  ^  Another  similar  objection  is  that 
the  securities  used  for  determining  the  value  of  a  railway 
often  do  not  represent  the  property.  For  example,  ob- 
jections were  raised  in  Wisconsin  to  the  application  of 
the  market  price  of  the  securities  of  a  system  to  the  secu- 
rities of  a  branch  of  the  system."^ 

It  has  been  pointed  out  that  not  all  the  securities  even 
of  those  companies  listed  are  on  the  market.  Moreover, 
of  the  securities  of  a  given  class  offered  for  sale,  only  a 
small  portion,  or  small  blocks  are  sold  at  one  time,  so 
that  market  prices  show  only  the  prices  paid  for  a  small 
percentage  of  the  total  number  of  shares.     These  are 


'  Prof.  B.  H  .Meyer  in  "The  Commercial  Valuation  of  Railway 
Operating  Property  in  the  United  States,"  U.  S.  Census  Bulletin  No. 
21,  1904,  p.  19. 

'Infra,  Chapter  VII. 
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grounds  for  the  third  criticism  of  market  price  as  a  cri- 
terion of  the  vakie  of  a  railway. 

In  examining  "market  price"  as  a  test  of  value,  there 
are  three  chief  factors  to  be  considered, —  (i)  Exchange 
practices,  (2)  Control  movements,  (3)  Investment  secu- 
rities. 

( I ) .     Exchange  practices. 

Among  the  objections  to  market  price  as  a  criterion  is 
the  fact  that  quotations  are  often  given  when  no  sale  has 
taken  place.  Mr.  Dickenson  says  on  this  point : — "When 
there  are  no  transactions  whatever,  it  is  a  recognized  daily 
practice  to  make  a  transaction  before  the  close  of  busi- 
ness hours,  in  order  to  give  the  stocks  or  bonds  a  place 
in  the  quotations.  There  may  may  no  demand  or  sale, 
but  one  is  forced  for  the  purpose,  and  so  it  goes  out  on  a 
particular  day  that  the  price  was  quoted."  ^ 

Under  this  head  of  exchange  practices,  may  be  in- 
cluded the  purely  speculative  purchases  which  are  so 
characteristic  of  our  stock  exchanges  that  little  comment 
upon  them  is  necessary.  Mr.  Dickenson's  commentary 
upon  this  point  is  illustrative  of  common  practices.  He 
says  "stocks  are  especially  subject  to  the  speculative  ten- 
dencies of  the  times.  When  the  speculative  fever  is  high 
a  stock  may  run  up  without  any  apparent  cause  twenty- 
five  points  or  more,  and  at  other  periods  when  there  is  no 
speculation,  it  may  go  much  lower." 

It  is  obvious  that  to  the  extent  that  they  are  common 
these  practices  vitiate  market  price  as  a  criterion  of  the 
value  of  the  property. 

A  share  of  stock  is  valuable,  not  only  from  its  right  to 
participate  in  the  earnings  of  a  property,  but  from  the 
fact  that  it  gives  a  control  over  the  corporation.     In  fact. 


*J.  M.  Dickenson.  Railway  Taxation  in  Wisconsin.  Argument 
made  before  Joint  Commission  on  Assessment  and  Collection  of 
Taxes.    Wisconsin  Legislature.    Madison,  Wis.,  1901. 
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the  owners  of  many  of  the  stocks  issued  can  have  no  hope 
of  dividends  in  even  a  distant  future;  in  which  case  the 
market  price  represents  either  the  speculative  movements 
mentioned  above  or  a  value  due  to  the  control  which  the 
ownership  of  the  securities  gives. 

The  market  value  of  stocks  and  bonds  is  sometimes 
inflated  beyond  the  real  value  by  these  circumstances  of 
"control."  For  example,  if  the  majority  stock  is  held  in 
block,  all  of  the  other  stock  may  command  no  price  what- 
ever on  the  market.  "Market  price"  under  these  condi- 
tions would  be  of  little  use  as  a  measure  of  value  of  the 
railway. 

On  the  other  hand,  it  should  be  borne  in  mind,  that 
while  some  of  the  securities  are  valuable  on  account  of 
the  control  element,  others  are  valuable  and  have  a  mar- 
ket value,  because  they  produce  an  income.  In  the  case 
of  these  latter  securities,  it  may  be  argued  that  the  market 
price  is  lower  instead  of  higher  than  the  value  put  upon 
them  by  the  holders.  For  if  the  market  price  were 
higher  than  the  value  placed  upon  the  securities  by  the 
holder,  he  would  dispose  of  them  at  the  market  price. 

It  is  doubtless  true,  however,  that  while  the  few  shares 
transferred  on  the  exchange  may  bring  a  given  price,  if 
the  total  number  of  securities  were  placed  on  the  market, 
the  price  would  decline  so  materially  that  the  price  paid 
for  the  few  would  be  no  indication  of  the  market  price  of 
the  whole. 

When  the  securities  are  held  as  an  investment  on  ac- 
count of  their  income  producing  ability,  the  amount  of 
income  is  limited  by  the  amount  of  net  earnings.  Other 
elements  may  enter  into  the  valuation  to  modify  the  rela- 
tion between  net  earnings  and  market  price, — such  as  a 
feeling  of  risk  depending  upon  the  general  physical  con- 
dition of  the  road,  and  the  policy  of  the  officials,  but  the 
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chief  factor  that  enters  into  the  vakiation  is  the  income 
produced. 

To  what  extent  each  of  these  different  elements  enters 
into  the  "market  price"  it  is  not  possible  to  determine, 
but  the  objections  are  strong  enough  to  indicate  that  the 
market  price  of  stocks  and  bonds  is  not  an  absohite  or 
an  accurate  measure  of  the  taxable  value  of  a  railway. 

Although  the  estimated  market  price  of  the  securities 
of  a  company  is  not  an  accurate  guide  to  the  taxable 
value,  it  is  interesting  to  use  the  value  thus  determined 
to  test  the  gross  earnings  as  a  base. 

A  comparison  of  the  market  price  of  securities  and  the 
gross  earnings  of  all  railways  in  the  United  States  gives 
indications  of  the  relation  between  market  price  and 
gross  earnings.  Taking  the  railways  by  groups,  we  find 
that  the  ratio  between  gross  earnings  and  market  price 
ranges  from  11  %  to  40%  .  The  average,  however,  is 
23  %,  and  seven  out  of  the  ten  groups  are  within  50  % 
of  that  average. 

TABLE  NO.  IV. 

MARKET    VALUE    OF    SECURITIES    AND    GROSS    EARNINGS. 

June  3-1,  igoo  Per  Cent. 

Group  Market  Value  (»)       Gross  Earnings  C")  G.  E.  toM.  V. 

I $578,177,824  $108,289,736  .18 

II 2,171,479,126  415,141,934  .19 

III 826,997,648  239,346,057  .28 

IV 309,555,625  62,936,302  .20 

V 559,888,941  124,142,250  .22 

VI 1,624.388,015  316,651,650  .19 

VII 341,987,209  63,411,002  .II 

VIII 992,01 1,963  139,020,798  .14 

IX 145,583,253  58,479,629  .40 

X 598,035.919  119,508,085  .19 

■23 
In  Wisconsin,  where  the  statistics  of  the  average  mar- 
ket price  and  the  average  gross  earnings  cover  a  five  in- 


U.  S.  Senate  Document  No.  178,  57th  Congress,  2nci  Session. 
Statistics  of  Rys.  in  U.  S.,  1904,  PP-  77,  78. 
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stead  of  a  one  year  period,  and  where  the  physical  and 
industrial  characteristics  of  the  territory  do  not  intro- 
duce so  great  variations,  the  ratio  does  not  show  so  great 
a  range.  The  difference  between  the  extremes  is  only 
8  per  cent.  The  average  ratio  between  gross  earnings 
and  market  price  is  16.5  per  cent.,  and  that  of  six  out  of 
the  eight  individual  railways,  the  market  price  of  whose 
securities  could  be  found,  is  within  2\  per  cent,  of  this 
average.  ^^ 

TABLE  NO.  V. 

Market  Value  Gross  Earnings       Per  cent,  of 

Road  (3  Years^i)  3  Years  ('"j    G.  E.  &  M.  V. 

1.  Chicago,  Mil.  &  St.   P...  $74,124,195  $12,653,708  .17 

2.  Chicago  &  Northw'n 63,230,046  12,941,244  .19 

3.  Chi.,  St.  P.,  Mpls,  &  A...  28,439,59s  3,929,584  .14 

4.  C,  B.  &  Q 8,639,315  1,426,010  .16 

5.  Green  Bay  &  Wis 1,759750  474,6o3  .26 

6.  Mpls.,  St.  P.  &  S.  S.  M..  8,443.000  1,421,630  .16 

7.  Northern  Pacific 3,569,214  438,359  -oS 

8.  Wisconsin  Central   26,391,000  4,748,272  .17 

16.5 

There  is  so  marked  a  relation  between  the  amount  of 
gross  earnings  per  mile  and  the  market  price  of  stocks 
and  bonds  per  mile,  that  while  gross  earnings  can  not  be 
said  to  be  an  absolutely  accurate  guide,  they  are  a  fairly 
reliable  measure  of  the  extent  that  market  price  indicates 
value. 


II.       AS    MEASURED    BY    NET    EARNINGS. 

I.  In  order  to  determine  to  what  extent  ability  to  pay 
is  discovered  by  a  tax  on  gross  earnings,  a  standard  of 
value  is  necessary.^^  In  accepting  net  income  as  this 
standard,  we  have  adopted  the  guide  generally  accepted 


"  Statistics  from  Wisconsin  State  Tax  Com.  Report,  1903,  p.  203. 
"  Ibid,  p.  206. 

"For  the  objections  to  net  earnings  as  a  criterion,  see  note  at  end 
of  chapter. 
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in  commercial  valuations. ^^  Moreover,  income  from 
operation  was  employed  as  the  basis  of  capitalization  by 
the  United  States  Census  Bureau  in  estimating  the  value 
of  all  the  railways  in  this  country. ^^  It  was  also  the 
method  followed  by  Prof.  Adams  in  estimating  the  value 
of  the  railways  in  Michigan. 

A  glance  at  the  statistics  of  railway  operations  for  the 
past  decade  will  show  that  if  we  accept  as  our  measure 
of  faculty  the  above  guide,  there  has  been  a  marked  in- 
crease in  ability  to  pay  taxes.  The  statistician  of  the 
Inter-State  Commerce  Commission,  in  pointing  out  these 
conditions,  says :  "The  effect  of  recent  years  of  prosperity 
upon  the  finances  of  railways  is  shown  by  comparing  the 
current  year  with  the  year  ending  June  30th,  1897.  By 
referring  to  the  above  summary  it  appears  that  the  gross 
earnings  per  mile  of  line  were  $6,122  as  against  $9,306 
for  the  current  year;  operating  expenses  per  mile  of  line 
were  $4,106  as  compared  with  $6,308  for  the  current 
year;  and  net  earnings  from  operation  were  $2,016  as 
compared  with  $2,998  for  the  year  covered  by  this  report. 
Dividends  increased  from  $447  per  mile  of  line  in  1897 
to  $1046  per  mile  of  line  in  1904,  while  the  book-keeping 
surplus  increased  from  a  deficit  of  $33  per  mile  of  line  to 
a  surplus  of  $267  per  mile  of  line."^^ 

Since  we  are  endeavoring  to  discover  to  what  extent 
gross  earnings  are  a  reliable  basis  for  a  tax,  from  the 
revenue  point  of  view  it  is  pertinent  to  ask  to  what  ex- 
tent a  tax  on  gross  earnings  would  have  discovered  this 
increase  in  value.  In  choosing  net  income  as  the  measure 
of  this  increased  value,  let  us  accept  the  definition  of  the 


"See  J.  Shirley  Eaton.  U.  S.  Census  Bulletin  No.  21,  pp.  153 
et  seq. 

''  Ibid,  p.  9. 

"Report  Statistics  of  Railways  in  the  United  States.  Interstate 
Commerce  Commission,  1904. 
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term  followed  by  the  Census  Bureau,  namely,  income 
from  operation.  Income  from  operation  is  the  function 
of  operating  expenses  and  gross  earnings.  As  the  ratio 
of  operating  expenses  to  gross  earnings  varies,  the  sum 
from  which  taxes  should  be  paid  varies  also.  In  order, 
then,  to  discover  the  results  of  a  tax  it  is  necessary  to  ex- 
amine the  variations  of  this  ratio. 

As  gross  earnings  per  mile  vary,  the  ratio  to  oper- 
ating expenses  may  increase,  remain  constant,  or  de- 
crease. The  workings  of  the  tax  on  one  railway  under 
different  conditions  of  gross  earnings  per  mile  and  dif- 
ferent per  cents  of  operating  expenses  to  gross  earnings 
are  exceedingly  complex. 

Introduce  variation  in  capital  value,  or  in  the  policy  of 
depreciation,  maintenance  or  betterment,  and  new  differ- 
ences arise.  Introduce  several  roads  and  the  opportuni- 
ties for  inequalities  are  innumerable.  Introduce  railway 
statistics  and  it  is  virtually  impossible  to  measure  the  re- 
sults. These  theoretical  possibilities,  however,  should 
not  wholly  condemn  a  tax  on  gross  earnings,  for  similar 
inequalities  will  be  found  to  exist  in  any  tax  system  as 
yet  devised. 

If  we  assume  net  earnings,  then,  as  a  measure  of  abil- 
ity, we  find  that  a  tax  on  gross  earnings  w^ould  reach  the 
increased  value  due  to  increased  net  earnings,  in  the  case 
of  a  constant  or  an  increasing  ratio ;  but  in  the  case  of  a 
decreasing  ratio,  part  of  the  additional  value  due  to  in- 
creased net  earnings  would  not  be  reached  by  such  a  tax. 

Before  it  can  be  stated  to  what  extent  gross  earnings 
are  a  reliable  basis  for  a  tax,  under  existing  conditions, 
we  must  attempt  to  determine  under  which  of  the  ratios 
railways  are,  as  a  general  rule,  operated.  After  this  has 
been  determined,  the  next  step  in  the  procedure  is  to  levy 
the  tax  and  examine  the  results. 
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2.  In  order  to  form  an  opinion  on  this  question  let  us 
examine  the  statistics  of  railway  operation,  first  of  all  the 
railways  in  the  United  States ;  second,  of  all  the  railways 
in  a  group  of  states;  third,  of  all  those  in  a  single  state; 
and,  fourth,  of  individual  systems.  The  railways  in  this 
country  considered  as  one  system  form  an  interesting 
basis  for  an  examination  of  railway  operations.  From 
1897  to  1904  their  average  gross  earnings  per  mile  in- 
creased from  $6,122  to  $9,306;  income  from  operation 
from  $2,016  to  $2,998;  and  total  income  from  $2,699  to 
$4,001.^'^  The  gross  earnings  during  this  period  in- 
creased at  a  greater  rate  than  did  net  earnings,  the  increase 
of  the  former  being  52  %,  that  of  the  latter  48  %.  If, 
however,  instead  of  taking  the  years  1897- 1904  for  com- 
parison, we  examine  the  conditions  of  1896  and  1903,  the 
statistics  show  that  gross  earnings  per  mile  increased 
49  %,  while  net  earnings  per  mile  advanced  56  %.^* 
During  these  years  (1896- 1904)  the  ratio  between  oper- 
ating expenses  and  gross  earnings  varied  considerably. 
From  1896  to  1900,  the  per  cent,  of  operating  expenses 
to  gross  earnings  fell  from  67.20  to  64.65,  from  which 
point  it  gradually  rose  to  67.79  %  i^  I904-  Gross  earn- 
ings per  mile  showed  an  increase  of  25  %  in  1900  over 
1896,  while  net  earnings  increased  36  %  ;  but  from  1900 
to  1904  gross  earnings  increased  18  %  and  net  earnings 
only  14  %. 

If  now,  we  compare  the  railways  in  what  Poor's  Man- 
ual calls  the  North  Central  Group, — composed  of  the 
states  of  Ohio,  Michigan,  Indiana,  Illinois,  and  Wis- 
consin, the  results  show  similar  tendencies.  In  this 
group  of  states,  gross  earnings  increased  47  %  from  1896 
to  1903,  net  earnings  42  %,  and  the  per  cent,  of  operating 


"  See  Table  No.  VI,  Appendix,  p. 
"  Poor,  Manual  1904,  p.  IV. 
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expenses  to  gross  earnings  increased  from  69.89  %  to 
70.81  %}^  Selecting  the  railways  in  individual  states, 
Iowa  for  example,  we  find  the  increase  of  gross  earnings 
from  1897  to  1903  is  48  %,  while  that  of  net  earnings 
is  only  27  %?^  The  railways  in  Missouri  show  an  in- 
crease in  gross  earnings  per  mile  from  1897  to  1904  of 
41  %,  and  in  net  earnings  an  increase  of  30  %,  while  the 
cost  of  operation  during  the  two  years  is  practically  the 
same.-^ 

An  examination  of  individual  railway  between  the 
years  1897  and  1900  shows  -^  on  the  other  hand,  that  in 
the  case  of  the  Chicago,  Burlington  and  Quincy,  gross 
earnings  increased  26  Jo,  net  earnings,  30  %,  and  the 
ratio  of  operating  expenses  to  gross  earnings  decreased 
slightly.  A  similar  condition  exists  in  the  operations  of 
the  Chicago,  Indianapolis,  and  Louisville  Railway,  where 
the  gross  earnings  increased  68  %  and  the  net  earnings 
119  %,  the  cost  of  operation  decreasing  from  70.36  %  to 
61.51  %  of  gross  earnings.  The  gross  earnings  of  the 
Illinois  Central  increased  49  %,  while  net  earnings  in- 
creased 50  %. 

Here,  however,  we  find  that  other  roads  show  a  gain 
of  gross  earnings  over  net  earnings.  For  example,  the 
Chicago  and  Northwestern  gained  27  %  in  gross  earn- 
ings, and  only  8  %  in  net  earnings,  operating  expenses 
increasing  from  60.94%  to  63.105  of  gross  earnings; 
the  Chicago,  Milwaugee  and  St.  Paul  shows  an  increase 
in  gross  earnings  of  44  %,  in  net  earnings  only  23  %, 
operating  expenses  increasing  from  57.05  %  to  63.21  % 
of  gross  earnings ;  the  Wabash  shows  a  similar  tendency, 
gross  earnings  increasing  43  %,  net  earnings  17  %  and 


^°  See  Table  No.  VII,  Appendix,  p.  131. 

*"  Report  of  Railroad  Commissioner,  1904,  p.  9. 

"  Report  of  Railroad  and  Warehouse  Commissioner,  1904. 

"  See  Poor's  Manual,  1904. 
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operating  expenses  increasing  from  69.22  %  to  74.81  % 
of  gross  earnings. 

These  variations  in  the  ratio  of  operating  expenses  to 
gross  earnings  can  not  be  explained  as  due  to  any  one 
factor.  The  different  poHcies  with  regard  to  charging 
betterments  to  a  more  or  less  degree  to  operating  ex- 
penses, especially  the  very  general  practice  of  making  im- 
provements during  prosperous  years,  and  of  postponing 
replacements  during  lean  years,  may  partly  account  for 
some  of  the  changes.  Moreover,  on  the  one  hand,  the 
greatly  increased  cost  of  fuel,  and  materials,  and  the 
advance  in  wages,  and  on  the  other  hand  the  general  de- 
crease in  rates  are  indefinite  but  important  factors  that 
have  affected  the  ratio. 

While  the  above  and  other  factors  may  modify  the 
results,  it  would  not,  if  we  judge  by  the  typical  statistics 
cited,  be  correct  to  say  that  net  earnings  increase  at  a 
greater  rate  than  gross  earnings,  but  that  the  tendency 
is,  when  gross  earnings  per  mile  increase,  for  the  ratio 
of  operating  expenses  to  gross  earnings  to  remain  fairly 
constant  or  to  increase.^^ 

3.  To  measure  the  extent  to  which  a  tax  on  gross 
earnings  will  reach  increased  value  of  railways,  let  us 
levy  such  a  tax  on  the  gross  earnings  of  the  railways 
operated  under  the  conditions  discovered  above.  Assume 
for  the  purpose  of  having  a  standard  for  comparison  that 
income  from  operation  is  correctly  reported,  and  that  it 
is  an  accurate  measure  of  ability. 

In  the  first  place,  levying  a  tax,  let  us  say,  10  %  on  the 
average  gross  earnings  of  all  the  railways  in  the  United 
States  in  1897  would  have  produced  an  amount  equal  to 
a  tax  of  30.3  %  on  net  earnings.  From  1897  to  1904 
the  gross  earnings  per  mile  increased  from  $6,122  to 


See  Table  No.  VIII,  Appendix,  p.   131. 
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$9,306.  A  10  %  tax  on  the  latter  was  therefore  equal 
to  30.3  %  on  net  earnings.  In  the  North  Central  group 
of  states,  a  tax  of  10  %  on  gross  earnings  was  equal  to 
32.7  %  on  net  earnings  in  1897,  the  variations  in  ratio 
of  net  earnings  giving  a  range  from  31.9  %  in  1899  to 
34.4  %  in  1903.  Examining  the  individual  railways 
where  net  earnings  increased  at  a  greater  rate  than  gross 
ea^'nings,  we  find  that  the  Chicago,  Burlington,  and 
Quincy,  for  instance,  shows  that  a  tax  of  10  %  on  gross 
earnings  in  1898  was  equal  to  a  tax  of  25.9  %  on  net 
earnings,  while  in  1903  the  same  rate  on  gross  earnings 
produced  an  amount  equal  to  25.1  %  on  net  earnings.  A 
tax  of  10  %  on  gross  earnings  of  the  Chicago,  Indianap- 
olis, and  Louisville,  was  equal  to  33.7  %  on  net  earn- 
ings in  1897,  while  in  1903  it  was  equivalent  to  only 
25.9  %  on  net  earnings. 

The  Illinois  Central,  taxed  at  the  same  rate,  would 
have  paid  29.7  %  of  net  earnings  in  1897  and  29.4  %  in 
1903.  The  above  instances  clearly  show  if  we  assume 
net  earnings  as  an  accurate  measure,  that  a  tax  on  gross 
earnings  at  a  given  rate  does  not  reach  all  the  value 
accruing  with  an  increase  in  gross  earnings.  The  gen- 
eral rule  as  shown  by  the  statistics  is  that  the  ratio  was 
either  constant  or  decreasing.  Those  railways  which 
show  a  relatively  larger  increase  of  gross  earnings  than 
of  net  earnings  show  that  a  tax  of  \o%  on  gross  earn- 
ings in  every  case  reached  the  increased  value.  For  ex- 
ample, levying  a  tax  of  10  %  on  gross  earnings  and  com- 
paring the  burden  borne  by  net  earnings  in  different 
years,  we  find  that  the  Northwestern  could  have  paid 
25.6  %  of  net  earnings  in  1897,  and  30  %  in  1903;  the 
Chicago,  Milwaukee,  and  St.  Paul  23.2  %  in  1897  and 
27.1  %  in  1903;  the  Wabash,  32.4  %  in  1897  and  39.6  % 
in  1903. 
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Applying  this  test  to  Wisconsin  it  is  found  that  gross 
earnings  increased  from  1882  to  1902 — 240  %,  In- 
come from  operation  increased  199  %.  Owing  to  the 
increase  in  rate  taxes  increased  during  the  twenty  years 
291  %.24 

Taking  net  earnings  as  the  measure  of  value,  it  is  safe 
to  conclude  that,  with  few  exceptions,  a  tax  on  gross 
earnings  does  reach  the  increased  faculty  due  to  increased 
net  earnings,  and  is  therefore  reliable  as  a  revenue  meas- 
ure. 

NOTE.— Net  earnings  as  a  measure  of  value  are  subject  to  the 
same  objection  as  that  often  urged  as  one  of  the  weak  points  in  a  tax 
on  gross  earnings.  This  objection  is  stated  by  Professor  Sehgman 
(Essays  on  Taxation,  p.  196)  as  follows:  "It  (the  tax  on  gross  earn- 
ings) takes  no  account  of  original  cost.  .  .  .  For  example,  when  the 
cost  of  building  a  railroad  is  great,  its  gross  earnings  must  be  cor- 
respondingly large,  in  order  to  enable  the  owners  to  realize  any  fair 
return  on  the  investment.  A  tax  on  gross  earnings  does  not  recog- 
nize this  distinction.  It  discriminates  unfairly  between  companies, 
and  makes  a  line  built  at  great  expense  and  with  great  risk  pay  a 
penalty  for  the  enterprise  of  its  constructors."  This  objection  applies 
to  net  earnings  as  well  as  gross  earnings,  as  a  measure  of  ability,  but 
it  applies  with  double  force,  for,  as  the  cost  of  betterments  is  charged 
to  operating  expenses,  the  cost  of  the  road  increases  while  the  meas- 
ure of  ability,  net  earnings,  decreases.  The  fact  that  while  a  railway 
may  show  a  deficit  from  operation,  it  may  still  be  of  considerable 
value  as  a  railway,  should  also  be  noted. 

It  is  assumed  in  the  above  chapter  that  the  net  earnings  capital- 
ized will  show  the  value  of  the  road.  But  if  the  theory  on  which  the 
classifications  are  based  is  adopted,  then  the  above  conclusions  must 
be  modified. 


"  See  Wisconsin  State  Tax  Com.  Report,  1903,  pp.  213-214. 


CHAPTER  VI. 

THE  AD  VALOREM  SYSTEM. 
INTRODUCTION. 

Perhaps  the  fairest  test  of  the  effectiveness  of  a  tax  on 
gross  earnings  would  be  a  comparison  with  another 
method  of  taxing  raihvay  property.  The  predominant 
system  for  raihvay  taxation  in  the  United  States  is  the 
ad  valorem  system.  Its  characteristic  feature,  at  least 
in  the  Middle  West,  is  the  appraisal  of  the  railway  prop- 
erty by  a  state  board.  The  most  important  problem  in 
this  connection  is  to  discover  the  basis  of  this  appraised 
value.  Therefore,  in  making  a  comparative  study  of  the 
system,  many  questions  of  importance  must  be  omitted, 
no  attempt  being  made  to  trace  the  development  of  the 
tax  through  legislative  changes  and  interpretations.^ 

The  plan  of  this  chapter  is,  first  to  state  the  law 
and  then  to  study  its  administration.  The  operation 
of  the  system  in  Missouri  has  been  selected  as  the 
basis  for  study,  as  the  method  there  has  been  in  force 
for  over  thirty  years. 

I.     THE  law;  the  machinery;  and  the  process. 

All  railroads  constructed  or  in  the  course  of  construc- 
tion, and  all  other  property,  real,  personal,  or  mixed, 
owned,  hired  or  leased  by  any  railway  company  or  cor- 


*  It  is  interesting  to  note  that  there  were  between  1871  and  1899 
over  eighty  changes  made  in  the  wording  of  different  sections  of 
the  law. 
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poration  in  the  state,  are  subject  to  taxation  for  state, 
county,  municipal  or  local  purposes.  Such  property  is 
assessed  by  the  State  Board  of  Assessment  and  Equaliza- 
tion. This  Board,  composed  of  the  governor,  the  secre- 
tary of  state,  state  auditor,  state  treasurer,  and  attorney 
general,  meets  annually  at  the  capitol,  for  the  purpose  of 
assessing,  adjusting  and  equalizing  the  valuation  of  the 
railway  property  in  the  state. 

The  courts  have  held  that  the  first  duty  of  the  board  is 
to  consider  in  the  aggregate  and  as  an  integrity,  all  the 
property  owned  by  each  railway  in  the  state.  Its  under- 
stood value  is  assumed  to  have  been  reported  by  the  presi- 
dent of  the  company.  "If  this  reported  estimate  is  either 
too  high  or  too  low,  it  must  be  'adjusted,'  which,  accord- 
ing to  the  received  definition,  means  'fitted,  made  accu- 
rate.'." The  exact  relation  which  the  property  bears  to  a 
money  standard  must  be  so  fixed.  And,  secondly,  "if 
one  company,  upon  a  comparison  of  the  extent  and 
amount  of  its  possessions  with  those  of  another,  appears 
to  have  assumed  a  lower  or  higher  standard  of  value, 
they  must  be  'equalized.'  "  These  processes  comprehend 
the  function  of  the  board. 

The  law  provides  that  data  shall  be  furnished  the  board 
in  the  following  manner : — on  or  before  the  first  of  Janu- 
ary in  each  year,  the  president  of  each  road  in  operation 
must  furnish  to  the  state  auditor  a  sworn  statement  de- 
scribing in  detail  the  length  of  the  road,  rolling  stock, 
etc.,  and  the  actual  cash  value  thereof.  A  duplicate  of 
this  statement  is  sent  to  the  clerk  of  each  county  in  which 
the  road  is  located.  The  clerk  lays  the  statement  before 
the  county  court,  which  body  examines  the  statement  to 
determine  its  correctness  as  to  the  description  of  the 
property  and  the  valuation  thereof.  If  the  statement  is 
correct,  the  clerk  at  the  motion  of  the  court  certifies  the 
fact  to  the  state  auditor;  if  found,  in  the  opinion  of  the 
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county  court,  to  be  incorrect  as  to  description  of  the  prop- 
erty, or  the  value  not  sufficient  or  inadequate,  the  court 
states  what  it  beheves  to  be  the  actual  cost  value  of  the 
property  and  ascertains  what  property  has  been  omitted, 
and  returns  a  description  thereof  to  the  state  auditor.  All 
property  thus  omitted  is  taxed  at  double  its  cash  value. 

The  state  auditor  lays  the  statements  of  the  president 
of  the  railway,  and  the  documents  from  the  county  court 
before  the  state  board.  Should  the  railway  company  fail 
to  make  any  returns,  the  board  is  authorized  to  act  on  the 
best  information  it  can  secure  as  to  the  property  of  the 
railway  and  its  value. 

To  supplement  the  powers  above  mentioned,  the  board 
has  authority  to  summon  witnesses  by  processes  issued  to 
any  officer  authorized  to  serve  subpoenas,  and  has  the 
power  of  a  circuit  court  to  compel  attendance  of  such  wit- 
nesses, and  to  compel  them  to  testify. 

Having  secured  the  reports  from  the  railway,  the  board 
has  the  power  to  increase  or  reduce  the  aggregate  valua- 
tion of  the  property  of  any  railroad  company.  In  assess- 
ing, adjusting  and  equalizing  any  railway  property,  the 
state  board  may  arrive  at  its  finding,  conclusion  and  judg- 
ment upon  its  knowledge  or  such  information  as  may  be 
before  it,  and  is  not  necessarily  governed  in  its  findings, 
conclusions  and  judgment  by  the  testimony  which  is 
offered.^ 

"The  state  board  of  equalization  being  composed  of 
persons  designated  by  the  constitution  of  1875  and  the 
laws,  to  assess  and  fix  the  value  of  the  property  in  con- 
troversy and  of  all  railways  and  their  property,  their 
valuation  is  conclusive  and  final,  and  the  courts  cannot 
examine  the  mode  of  reasoning  or  basis  adopted  by  them 


'  loi  Missouri,  p.  120. 
58  Missouri,  p.  372. 
64  Missouri,  p.  294. 
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in  ascertaining  the  value."  ^  These  decisions  give  the 
board  a  free  hand,  almost  unlimited  power.  If  it  fails 
to  perform  its  duty,  it  is  not  because  it  lacks  power. 

The  board,  having  adjusted  and  equalized  the  value  of 
a  railway  property,  must  apportion  it  among  the  various 
subdivisions.  This  apportionment  "is  based  upon  the 
ratio  which  the  number  of  miles  of  such  road  completed 
in  such  county  shall  bear  to  the  whole  length  of  such 
road."  Not  all  property  is  apportioned  according  to  this 
rule. 

The  property  is  of  two  classes,  the  distributable  and  the 
local.  The  former  consists  of  tracks,  depots,  water  tanks, 
turntables,  engines  and  cars  of  every  kind  and  descrip- 
tion, and  all  other  movable  property. 

The  latter  consists  of  "all  other  property  of  the  railway 
company,  real,  personal  or  mixed,  including  lands,  mach- 
ine and  work  shops,  round  houses,  warehouses  and  other 
buildings,  goods,  chattels  and  office  furniture  of  what- 
ever kind."  The  former  is  assessed  by  the  state  board 
in  the  aggregate,  so  far  as  value  is  concerned  and  dis- 
tributed for  the  purposes  of  taxation  to  the  political  or 
municipal  subdivisions,  within  which  the  railroad  is. 
located,  hy  the  mile. 

The  number  of  miles  of  the  railroad  is  not  to  be  meas^ 
ured  by  the  length  of  its  main  track,  or  of  its  main  track- 
and  side-tracks  combined.  It  is  the  length  of  the  whole- 
thing, — a  railroad,  that  is  to  be  measured,  its  length  be- 
tween the  terminal  points,  and  in  its  subdivisions,7— and ; 
the  value  apportioned  accordingly. 

The  state  auditor  sends  certified  copies  of  the  proceed- 
ings of  the  state  board  to  the  railway  companies  and  also, 
to  the  county  courts  of  the  proper  counties,  setting  forth 
in  detail  the  length  of  the  railroad  in  the  state,  and  in  the 


'State  ex  rel  vs.  H.  &  St.  J.  Ry.,  97  Mssouri,  p.  34&     Attorney's, 
petition. 
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county,  city,  town,  village  or  municipal  township,  and  the 
value  per  mile  of  road  and  of  rolling  stock. 

The  county  court  after  having  ascertained  the  rate  per 
cent,  of  the  respective  taxes  on  the  railroad,  and  the  prop- 
erty thereof  in  each  county,  town,  etc.,  at  the  same  rate  as 
is  levied  on  other  property  for  state,  county,  municipal 
township,  city,  incorporated  town  and  village  and  school 
purposes,  levies  the  rate  on  the  assessed  valuation. 

The  county  clerk  must  keep  a  railway  tax  book,  giving 
in  detail  not  only  a  description  of  the  property  and  value 
per  mile  in  the  state  and  county,  and  length  and  value  in 
the  various  subdivisions,  but  also  the  local  property  of  the 
railway,  such  as  the  "lands,  machinery  and  workshops, 
warehouses  and  other  buildings,  goods,  chattels,  and  office 
furniture,"  which  is  assessed  by  the  local  officials.  The 
clerk  certifies  to  the  railway  company  the  amount  and  kind 
of  taxes  levied  in  his  county. 

The  taxes  are  due  on  the  first  day  of  September  in  the 
year  in  which  they  are  levied,  and  when  delinquent  they 
are  a  prior  lien  on  the  railway  company's  property,  which 
may  be  seized  and  sold  to  satisfy  the  lien.  The  taxes  are 
collected  by  the  county  collector,  and  the  state  taxes  paid 
into  the  state  treasury  monthly,  and  all  others  into  the 
county  treasury  and  from  there  distributed. 

II.   THE  PROCEDURE  OF  THE  BOARD. 

The  only  official  record  of  the  State  Board  is  its  Jour- 
nal, from  which  very  little  can  be  gleaned  as  to  the  meth- 
ods followed.  The  Journal  records  the  meetings  and 
adjournments,  etc.,  the  fact  that  Mr.  B.  appeared  before 
the  board  in  relation  to  the  valuation  of  the  lines  of  his 
company.  It  records  none  of  the  evidence  or  testimony 
introduced  by  representatives  of  the  road  or  others.  It 
gives  the  final  results  as  to  valuation,  but  does  not  record 
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how  they  were  reached.  As  a  result  one  can  obtain  from 
it  very  httle  information  as  to  the  actual  workings  of  the 
board. 

To  reach  any  conclusions  as  to  the  effectiveness  of  the 
system,  we  must  have  a  much  closer  view  into  the  work 
than  the  Journal  can  give  us.  In  three  ways  the  writer 
has  endeavored  to  obtain  this, — by  attendance  at  the  meet- 
ings, by  personal  interviews  and  correspondence  with 
members  or  ex-members  of  the  board,  and  through  ex- 
amination of  a  typewritten  copy  of  the  stenographic  re- 
port of  the  proceedings,  and  testimony,  which  is  prepared 
for  the  personal  use  of  each  member. 

I.     Data  Before  the  Board. 

It  has  been  shown  in  what  way  the  data  bearing  upon 
the  value  of  a  railway  may  be  placed  before  the  State 
Board.  The  next  step  is  to  ascertain  whether  such  in- 
formation as  may  be  gleaned  from  the  data  seems  to  be 
sufficient  to  enable  the  board  to  reach  correct  conclusions. 

The  blank  sent  out  by  the  state  auditor  calls  for  three 
items  which  may  be  the  bases  of  the  valuation.  In  the 
first  place,  it  calls  for  reports  on  market  value  of  stocks 
and  bonds  on  June  ist;  but  prescribes  no  method  by 
which  this  value  shall  be  ascertained.  Not  considering 
other  objections  to  the  stocks  and  bonds  method  of  valua- 
tion, the  failure  to  prescribe  a  rule  for  determining  market 
value  vitiates  the  results  from  the  standpoint  of  uni- 
formity. 

In  the  second  place,  the  blank  calls  for  "gross,  and  net 
earnings  of  each  particular  line  or  branch  in  and  out  of 
the  state."  So  far  as  gross  earnings  are  concerned,  the 
problems  of  determination  and  localization  that  have  been 
discussed  in  another  chapter  arise.  When  the  item  of 
net  earnings  is  introduced  the  statistics  are,  as  we  have 
seen,  of  little  value. 
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The  third  item  which  might  be  used,  but  which  in  prac- 
tice is  of  no  value,  is  the  reported  "cash  value"  of  the  rail- 
way. 

No  report  is  called  for  nor  description  made  of  the  con- 
dition of  the  physical  property  of  the  railway.  It  would 
seem  that  the  written  reports  reveal  information  inad- 
equate as  the  basis  of  an  appraisement.  The  reports  of 
the  county  court  serve  only  as  a  check  upon  reports  in 
regard  to  new  depots,  new  mileage,  etc.,  and  in  actual 
service  are  of  little  value. 

The  written  reports  may  be  supplemented  by  the  testi- 
mony given  before  the  board  at  its  public  meetings.  This 
source  of  information  consists,  for  the  most  part,  of  argu- 
ments presented  by  railway  officials.  For  example,  dur- 
ing the  year  1898,  there  appeared  at  these  hearings  as 
representatives  of  railway  companies,  five  railway  presi- 
dents, one  vice-president,  five  general  managers,  two 
superintendents,  thirteen  tax  commissioners,  fifteen  at- 
torneys, and  one  chief  clerk  to  the  general  manager.  A 
committee  representing  the  St.  Louis  Single  Tax  League, 
and  the  president  and  a  member  of  the  St.  Louis  Board 
of  Assessors  also  presented  arguments  to  the  Board. 

The  matter  presented  to  the  board  by  these  representa- 
tives is  of  so  heterogeneous  a  character,  varying  from 
lamentations  on  account  of  washouts  to  arguments  upon 
some  proposed  theory  of  valuation,  that  it  does  not  lend 
itself  to  classification.  The  one  common  element  is  the 
plea  on  the  part  of  the  railway  officers  for  a  reduction  of 
valuation,  on  the  ground  that  railways  were  paying  more 
taxes  than  other  property. 

A  favorite  comparison  of  burden  was  to  assume  the 
value  of  a  railway  or  any  part  of  it,  such  as  a  bridge,  to  be 
the  cost  of  reproduction,  and  to  compare  the  difference 
between  assessed  value  and  cost  of  reproduction  with  the 
difference  between  assessed  and  market  value  of  land. 
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For  example,  we  find  one  railway  claiming  that,  as  land 
in  Holt  County  is  assessed  at  one-third  of  its  value,  a 
railway  bridge  located  in  that  county  which  could  be  re- 
produced for  $196,002  should  be  assessed  at  one-third  of 
that  amount  instead  of  at  $118,750  as  assessed  by  the 
board. ^ 

The  facts  and  arguments  presented  by  a  single  railway 
official  will  vary  from  year  to  year  according  to  the 
interests  of  the  railway,  and  during  the  same  year  will 
differ  in  different  states.  A  common  practice  is  to  segre- 
gate different  phases  of  the  industry  and  to  argue  from 
some  peculiar  condition.  Some  of  the  arguments  are 
sane,  others  senseless. 

At  one  time  it  is  argued  that  railways  should  have 
special  consideration  because  75  per  cent,  of  their  expendi- 
ture remains  within  the  state  as  wages.  One  official 
claimed  clemency  for  the  railways  on  the  ground  that 
they  are  "philanthropic  institutions,"  because  "they  help 
the  poor  from  city  to  city," — they  contribute  to  county 
fairs,  they  protect  the  public  by  using  certain  safety  ap- 
pliances, and  by  increasing  the  value  of  land,  cause  more 
revenue  to  come  to  the  state.  They  call  attention  to  the 
fact  that  where,  as  in  Missouri,  maximum  rates  are  fixed, 
it  is  impossible  to  increase  rates  during  a  period  of  pros- 
perity to  compensate  for  periods  of  business  depression. 

An  interesting  piece  of  testimony  on  the  value  of  public 
hearings  is  found  in  the  following  statement  of  a  member 
of  the  board  which  assesses  railways  in  Iowa: 

"Part  and  parcel  with  the  lack  of  method  in  our  rail- 
road assessment  is  the  change  from  year  to  year  of  the 
arguments  adduced  for  not  increasing  or  changing  the 
assessment  of  the  roads  chiefly  represented  in  the  council. 
In  1895  I  heard  a  distinguished  judge,  who  acts  as  attor- 
ney for  one  system,  argue  earnestly  for  'Gross  earnings' 
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as  'the  only  proper  basis  under  the  law'  for  assessing 
roads.  That  year  the  gross  earnings  of  his  road  had 
fallen  off.  Hence  his  contention.  A  colleague  at  that  time 
remarked  to  me  that  the  next  year,  if  conditions  changed, 
the  judge  would  argue  as  strenuously  for  another  basis  in 
order  to  keep  down  the  assessment  of  his  road,  as  he  had 
changed  his  tactics  nearly  every  year  prior  to  1895.  The 
prediction  was  verified.  In  1896  he  insisted  that  'cost 
of  construction'  should  determine.  The  next  year  he 
dwelt  upon  'geographical  distribution.'  In  1898  he  sub- 
mitted a  celebrated  typewritten  argument,  in  which  he 
returned  again  to  'gross  earnings.'  The  argument  in 
1899  was  that  'value  of  the  property'  should  be  taken  as 
a  basis.  Each  year  the  new  arguments  were  potent  so 
far  as  his  railroad  was  concerned,  for  they  prevailed."  ^ 
In  exceptional  instances  evidence  of  a  character  to 
assist  in  fixing  the  value  of  a  railway  appears,  but,  on 
the  whole,  it  is  practically  valueless. 

2.     The  Valuation  hy  the  Board. 

With  the  evidence  before  the  board,  three  possible  ways 
of  determining  the  valuation  of  a  given  railway  suggest 
themselves.  ( i )  They  may  arrive  at  the  result  with 
mathematical  precision  by  working  with  the  statistics. 
If  so,  it  is  desirable  to  know  what  method  they  follow, 
whether  they  reach  the  results  by  capitalizing  the  net 
earnings,  or  taking  the  value  of  stocks  and  bonds  at  par 
or  at  market  value, — or  by  what  other  method.  (2)  They 
may  let  the  personal  element,  their  judgment,  enter  into 
the  determination  of  the  value.  If  the  latter  is  true,  our 
task  would  be  practically  an  impossible  one,  although  we 
might  find  indications  of  the  method  followed  in  indi- 
vidual cases.  (3)  They  may  accept  the  results  secured 
by  preceding  boards,  and  announce  the  valuations  with 
little  change. 


'  Herriott :   Taxation  of  Railroads  in  Iowa,  p.  7. 
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As  has  been  said,  there  are  three  sources  of  informa- 
tion on  these  problems,  the  typewritten  copy  of  testimony 
and  arguments  given  before  the  board,  personal  inter- 
views, and  the  official  Journal. 

The  official  record,  the  Journal,  shows  that  it  has  been 
customary  for  years  to  divide  the  property  of  the  railway 
companies  into  classes  and  then  to  put  a  valuation  upon 
these  parts  separately.  Taking  one  road  as  a  typical 
example,  we  find  that  the  Hannibal  and  St.  Joseph  Rail- 
way was  assessed  at  $13,000  per  mile,  while  the  Cameron 
branch  of  the  road  was  assessed  at  $16,500,  the  Atchison 
branch  at  $7000,  and  the  Palmyra  branch  at  $7000.  Dur- 
ing the  same  year,  the  buildings  of  all  but  two  railways 
were  assessed  at  the  same  amount  as  for  the  previous 
year,  as  were  also  the  cars  belonging  to  private  car  com- 
panies. Equipment  was  divided  into  classes, — locomo- 
itves,  passenger  cars,  freight  cars,  etc., — and  a  value  as- 
signed to  a  unit  in  each  class. 

The  best  evidence  of  the  board's  failure  to  arrive  at  a 
valuation  comes  from  its  own  utterance.  In  1898  the 
Attorney  General  endeavored  to  have  the  valuation  made 
as  an  entirety  and  tried  to  persuade  the  board  to  accept 
some  distinct  method  for  determining  the  value  of  a 
railway,  such  as  capitalized  earnings,  the  market  value 
of  stocks  and  bonds,  or  gross  earnings. 

This  endeavor  to  have  some  method  adopted  for  de- 
termining valuation  of  an  entire  property  met  with  the 
following  answer  as  adopted  by  the  majority  of  the 
Board : 

"Whereas :  All  of  the  State  Board  of  Equalization  of 
Missouri,  since  their  creation  of  law  have  uniformly  con- 
strued this  statute  to  mean  that  the  assessments  of  rail- 
ways be  made  upon  the  value  of  the  various  properties 
as  they  exist  in  the  State  of  Missouri,  now  therefore  be  it 

"Resolved,  that  in  the  assessment  of  railroad  proper- 
ties, as  far  as  trackage,  buildings  and  other  properties 
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enumerated  in  Section  71 18  except  rolling  stock  are  con- 
cerned, this  Board  will  follow  the  precedent  set  by  its 
predecessors  and  sanctioned  by  long  continued  usage, 
assessing  each  and  every  railroad  company  according  to 
the  value  of  the  property  owned  by  the  company  in  the 
State  of  Missouri,  distributing  said  valuation  from  one 
end  to  the  other  of  each  particular  line  in  this  state. 

"Resolved  further,  that  in  order  to  arrive  at  an  intel- 
ligent basis  for  valuing  the  several  railroad  properties, 
this  Board  will  continue  the  practice  of  its  predecessors 
in  considering  in  a  general  way  the  cost  of  construction 
as  modified  by  changes,  the  earning  capacity,  and  all 
other  available  sources  of  information."  ^  This  evidence 
negatively  proves  the  lack  of  system  and  scientific  method 
in  determining  the  value  of  a  railway. 

Not  only  are  the  results  of  the  method  used  by  the 
board  subject  to  criticism,  but  the  method  itself  can  not 
be  justified.  A  car  has  little  value  per  se,  being  of  value 
chiefly  for  the  service  which  it  can  render,  and  this  ser- 
vice is  not  determined  by  the  original  cost,  the  cost  of 
reproduction,  or  the  cost  minus  depreciation.  In  fact, 
the  system  of  separating  the  road  into  parts  for  separate 
valuation  is  a  mere  form,  an  attempt  to  deceive  the  pub- 
lic, and  a  farce. 

In  the  absence  of  a  rule  the  personal  judgment  of  the 
members  of  the  board  enters  into  the  determination  of 
the  value.  To  what  extent  they  are  qualified  to  form  a 
correct  judgment  on  the  value  of  a  railway  it  would  be 
impossible  to  state. 

A  careful  examination  of  the  proceedings  of  the  board 
noting  each  remark  and  question  of  every  member  fails 
to  show  in  what  manner  the  members  arrived  at  their 
judgment.  Thirty-two  persons  appeared  before  the 
board  in  1898.  Of  the  questions  asked  them  by  the 
board,  nine  were  in  regard  to  comparison  of  assessment 

•Journal,  p.  34. 
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in  another  state,  or  between  two  railways,  twelve  in  re- 
gard to  rolling  stock,  twelve  concerning  buildings,  seven 
about  stocks  and  bonds,  five  on  trains,  one  on  earnings, 
and  four  miscellaneous.  Most  of  the  questions  were  such 
as  had  been  answered  in  the  report  made  to  the  auditor 
by  the  president  of  the  railway.  The  following  is  typical : 

*'How  are  your  taxes  in  Missouri  as  compared  with 
other  states  ?" 

"You  return  no  chair  cars  this  year?" 

"What  is  your  stock  quoted  at  to-day?" 

"Are  the  buildings  on  the  right  of  way  the  same  as 
last  year?" 

"How  do  you  regard  the  eastern  and  western  divisions 
as  to  earnings?" 

So  far  as  we  may  infer  from  the  questions,  they  were 
mainly  endeavors  to  confirm  the  returns  already  before 
the  board,  or  to  answer  some  question  which  was  casually 
raised  in  the  mind  of  a  member. 

Interviews  with  members  of  the  board  bring  forth  the 
following  facts  :  ( i )  There  is  no  absolute  rule  followed 
by  the  board  for  determining  the  value  of  the  roads.  The 
conclusion  naturally  follows  that  it  is  not  arrived  at  with 
mathematical  precision.  (2)  The  views  of  the  members 
upon  the  subject  are  either  vague  or  they  do  not  care  to 
express  them.  One  member  says  that  the  property  is 
valued  "on  the  same  basis  as  other  property,"  and  that 
"they  consider  the  physical  condition  of  the  road, — the 
stock  and  bonds  and  earnings,"  and  adds  that  every  man 
on  the  board  has  his  own  views  as  to  the  amount  of  water 
in  the  stock.  The  members  of  the  board,  he  says,  are 
"men  of  affairs,  and  have  general  notions  of  everything," 
but  acknowledge  that  to  arrive  at  the  value  is  "a  very 
difficult  problem."  The  Governor  of  the  state  said,  in 
regard  to  the  assessment  of  railways,  "There  is  more 
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guesswork  in  an  assessment  than  in  anything  else   on 
earth." 

There  is  no  need  to  dwell  on  the  difficulty  of  determin- 
ing the  value  of  the  railway  property,   and  the  chaos 
which  would  follow  if  it  were  literally  true  that  every 
member  of  the  board  fixed  the  value  of  the  property  ac- 
cording to  his  individual  judgment.     As  a  matter  of  fact, 
the  records  prove  conclusively  that  the  boards  follow  the 
valuations  set  by  their  predecessors.     Here  is  a  typical 
instance.     In    1898  the  Wabash   Railroad  made  an   in- 
vestigation of  the  ratio  of  taxes  to  market  value  paid  on 
lands  in  the  counties  in  which  its  line  is  situated.     The 
officers  produced  evidence  from  Ever  County,  and  proved 
to  the  satisfaction  of  the  board  that  the  railway  was  pay- 
ing a  greater  rate  than  the  other  property,  but  the  board 
felt  compelled  for  political  reasons  to  ignore  these  facts, 
and  to  follow  their  predecessors'  valuation.     In  fact,  in 
Missouri,  the  increase  in  assessed  value  was  usually  in 
response   to   political   rather   than   economic   conditions. 
The  customary  term  for  the  governor  of  the  state  is  two 
legal  terms  of  two  years  each.     The  records  of  railway 
assessments    show   an    increase   of   total   assessed   value 
which  corresponds  to  the  changes  in  the  administration. 
It  is  customary  for  each  new  administration  to  increase 
the  valuation  about  ten  million  dollars.     Having  made 
the  increase  during  the  first  year,  only  slight  changes  are 
usually  made  at  the  next  three  assessments. 

To  what  extent  this  customary  increase  has  corres- 
ponded with  the  increase  in  value,  it  is  impossible  to  esti- 
mate in  the  absence  of  other  valuations  covering  the  same 
periods. 

Other  factors  which  determine  the  working  of  the 
board  may  be  suggested  by  a  glimps  at  its  membership. 
Of  the  twenty-five  members  on  the  board  from  1876  to 
1900,   twelve   have   given   their   occupation   as   lawyers, 
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four  as  editors  or  interested  in  journalistic  enterprises, 
two  as  bankers,  one  as  a  liveryman,  six  as  farmers  or  not 
given.  But  when  their  careers  are  investigated,  we  find 
that  one  of  the  lawyers  has  held  public  office  for  thirty- 
one  years,  another  for  twenty-three  years,  another  for 
eighteen  years,  etc.  One  of  the  farmers  had  held  public 
office  for  twenty-six  years.  One  man  had  been  on  the 
state  board  for  sixteen  years,  another  twelve  years,  and 
nineteen  for  only  four  years  or  less.  Over  half  of  the 
twenty-five  members  had  held  public  office  for  ten  years 
or  more.  In  other  words,  the  office-holders  have  been 
politicians.  Their  fitness  to  act  as  members  of  a  board 
of  assessment  of  railway  property  consisted  mainly  in 
their  political  strength  and  sagacity.  Those  who  are 
familiar  with  the  history  of  the  railways  in  their  relation 
to  many  of  our  commonwealths,  see  beneath  the  forms 
of  procedure  and  the  machinery  of  the  law,  the  real 
forces  which  often  direct  and  control  the  machinery  of 
the  law,  when  acting  on  raiway  property. 

Writing  of  one  board  of  assessment  thus  controlled, 
one  of  the  members  says,  "Having  vast  resources  and  an 
army  of  shrewd  and  skilled  men  at  their  command,  rail- 
roads can  exert  a  tremendous  influence  in  primaries,  con- 
ventions, and  elections.  They  get  one  candidate  for 
public  office,  and  promote  their — (his) — candidacy  with 
vigor  and  marked  efficiency.  To  show  to  what  extent 
this  is  true,  I  need  but  to  call  attention  to  the  fact  that  it 
is  customary  for  the  press  and  people  to  refer  to  this  and 
that  member  of  the  executive  council  as,  a  "Northwestern 
man,"  a  "Milwaukee  man" ;  this  aspirant  for  office  is  the 
"Q"  candidate,  that  one  is  a  "Rock-Island"  or  "Illinois 
Central"  man.  So  valuable  are  the  services  of  members 
of  the  council  who  are  willing  to  represent  and  protect 
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railroads  in  the  assessment  that  the  campaign  expenses  of 
candidates  are  sometimes  supphed  them."  '' 

The  student  of  industrial  history  often  lacks  the  evi- 
dence which  is  in  the  hands  of  the  man  of  affairs,  yet  a 
good  case  may  be  made  against  undue  favoritism  by 
careful  statistical  investigations  of  the  results  of  assess- 
ments. This  problem  of  undue  influence  in  assessment  is 
a  practical  one  which  every  system  must  meet,  and  one 
which  cannot  be  overlooked  by  the  historian  or  the  theor- 
ist. A  system  may  be  theoretically  correct,  and  provision 
made  for  a  well-ordered  administration;  yet  if  it  is  not 
constructed  in  the  light  of  the  probable  influence  of  the 
powers  that  be,  it  will  not  be  effective. 

We  believe  that  the  Board  system  as  now  operated  in 
many  of  the  states  is  open  to  just  this  criticism. 

3.     The  Experience  of  Other  States. 

Not  only  in  Missouri  and  Iowa  does  the  State  Board 
system  break  down  its  administration,  but  sooner  or 
later  wherever  it  is  adopted.  Pressure  from  the  outside, 
sometimes  from  the  railways,  sometimes  from  the  people, 
governs  the  appraisal.  In  some  states  it  is  the  purpose 
to  demand  all  the  railway  will  or  can  pay;  in  others  it  is 
the  policy  of  the  board  to  assess  the  railways  as  low  as 
possible,  without  bringing  down  an  avalanche  of  agita- 
tion. 

The  Michigan  Tax  Commission,  after  making  an  ex- 
tended investigation  of  taxation  of  railways  in  this  coun- 
try, reports  that  "Three-fourths  of  all  the  states  value 
railroads,  telegraphs,  telephone,  and  express  companies 
by  some  state  board."  A  brief  reference  to  the  abstract  of 
methods  and  results  printed  in  this  report  will  convince 
that  a  wide  diversity  is  shown  in  the  matter  of  opinion 


'  John  Herriott :  Taxation  of  Railways  in  Iowa,  p.  6. 


613]  The  Ad  Valorem  System 


93 


and  judgment,  if  the  cause  of  such  diversity  deserves  so 
charitable  an  expression. 

"It  has  come  to  be  a  very  common  practice  in  many 
other  states,  if  reports  be  true,  to  appoint  on  such  boards 
men  who  are  satisfactory  to  the  great  corporations  who 
contribute  to  the  campaign  expenses  and  control  political 
conventions.  A  man  who  does  not  receive  such  indorse- 
ment is  not  considered  for  appointment  to  administrative 
office  over  their  affairs.  Ability,  integrity  and  merit  do 
not  count  without  such  indorsement.  It  has  become  an 
iron-clad  fact,  not  only  in  other  states,  but  in  Michigan 
as  well,  that  farmers,  merchants,  men  of  other  industries. 
and  laborers,  will  accept  such  administration  of  govern- 
ment as  comes  to  them  with  little  or  no  organized  com- 
plaint. They  are  not  associated  along  the  special  line  of 
their  interests,  while  the  great  corporations,  fewer  in 
numbers,  and  more  powerful  in  resources,  are  always  on 
hand/  often  ready  to  protect  and  defend  their  just  inter- 
ests and  frequently  to  gather  fruit  from  other  trees  than 
their  own  by  indirect  methods. 
******* 

"It  is  but  nonsense  to  talk  of  placing  the  valuation  of 
these  immense  properties  worth  hundreds  of  millions,  in 
the  hands  of  men,  for  valuation,  with  whom  it  would  be 
a  physical  impossibility  to  make  even  an  approximate 
valuation.  If  railroad  and  other  like  corporations  are  to 
be  assessed  upon  valuations,  only  men  capable  of  doing 
this  work  by  training  and  experience  can  find  even  ap- 
proximate values,  and  this  should  be  done  so  openly  that 
not  the  faintest  suspicion  may  attach  to  the  assessing 
board  or  to  the  corporations  themselves.  Any  private 
office  valuation  would  lead  to  grave  charges.  ...  It 
may  be  said  that  after  a  careful  study  and  examination 
of  the  plans  and  methods  pursued  in  all  these  states  and 
the  results  accomplished,  that  no  one  of  them  seemed  to 
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offer  a  fair  or  satisfactory  solution  of  the  problem  be- 
fore the  commission."  ^ 

When  Michigan  abandoned  the  tax  on  gross  earnings 
for  a  tax  ad  valorem,  the  assessment  being  made  by  a 
state  board,  it  was  interesting  to  note  how  soon  the  pri- 
vate office  valuation  came  into  existence.  One  of  the 
board,  a  member  of  the  former  tax  commission,  quoted 
abeove,  when  asked  how  valuation  was  determined,  said, 
"When  it  comes  to  a  question  of  the  ultimate  valuation 
of  railways,  each  member  of  the  board  has  his  own  opin- 
ion." ^  An  investigation  of  Michigan  procedure  shows 
"an  aggregate  and  final  valuation  simply  placed  upon 
each  railroad  system  by  a  method  which,  however  consci- 
entious on  the  part  of  the  assessors,  neither  the  railway 
nor  the  public  is  permitted  to  discover."  The  board 
frankly  admits  that  "were  they  to  reveal  the  grounds  of 
their  valuation,  they  would  simply  invite  endless  criti- 
cism and  objection  on  the  part  of  the  railways  and  other 
corporations  which  they  are  required  by  law  to  assess."  ^*^ 

The  Ontario  Commission,  in  their  tour  of  investiga- 
tion, made  a  thorough  study  of  the  actual  operations  of 
the  ad  valorem  system,  and  found  conditions  similar 
to  those  in  Michigan  existing  in  all  the  states  studied. 

In  determining  the  value  of  a  road  under  the  State 
Board  system  no  more  account  is  taken  of  the  cost  of 
construction  than  in  the  case  of  the  gross  earnings  sys- 
tem. In  Indiana  the  Tax  Commissioner,  "  in  reply  to 
the  question  as  to  how  two  roads  would  be  assessed, 
doing  an  equal  business  and  having  an  equal  income,  but 
one  having  cost  twice  as  much  to  build  as  the  other,"  said, 
"If  the  earnings  are  just  the  same  and  each  road  is  of  the 


'  Michigan  Tax  Commission  Report,  1900,  pp.  62,,  67. 
*  Ontario  Commission  Report,  p.  47. 
"  Ontario  Commission  Report,  p.  48. 
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same  value  after  it  is  built,  it  is  not  a  question  with  us 
what  it  cost  to  build."  ^^ 

From  the  standpoint  of  administration  the  problems 
connected  with  the  ad  valorem  system  are  more  complex 
and  more  insidious  than  those  that  are  met  in  the  gross 
■earnings  system. 

III.       THE   RESULTS   OF   THE   SYSTEM. 

In  the  light  of  these  indefinite  and  indeterminate  meth- 
ods amounting  to  lack  of  method  in  estimating  value,  it 
is  not  surprising  to  find  in  the  results  of  the  appraisal  a 
lack  of  uniformity,  or  conformation  to  any  standard. 
The  first  result  is  the  unequal  distribution  of  burden 
among  the  railways.  Where  the  personal  judgment  of 
the  appraiser,  or  the  pressure  of  political  conditions 
enters  in,  this  is  found ;  in  fact,  it  appears  to  more  or  less 
extent  in  all  states  where  the  system  is  followed,  and  is 
so  generally  known  that  only  a  few  typical  instances  will 
be  cited. ^^ 

From  information  laid  before  the  state  board  of  Mis- 
souri by  one  of  its  members,  the  inequalities  in  assess- 
ment are  made  evident.  In  1897  the  assessed  value  of 
eleven  of  the  most  important  railways  in  Missouri  was 
$60,310,262.15.     The  market  value  of  that  portion  of 


"Quoted  by  Ontario  Tax  Commission  Report,  p.  61. 
"  For   investigations   showing  inequalities  among  roads,   see   Mc- 
Crea :   Taxation  of  Transportation  Companies,  p.  1018  et  seq. 

E.  W.  Bemis:  True  Value  of  Ohio  Railways. 

State  Treasurer  John  Herriott:  Speeches  and  Pamphlets  on  Tax- 
ation of  Railways  in  Iowa,  1900. 

Attorney-General  Crow :    Resolutions  offered  to  the  State  Board 
of  Equalization  and  Assessment  of  Missouri. 

Report  of  the  Ontario  Commission  on  Railway  Taxation. 

Ohio  Tax  Commission,  1893,  p.  58. 

Arguments  of  railway  officials  before  the  boards  appear  in  daily 
papers  also,  at  the  time  of  the  public  hearings. 
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these  roads  to  be  found  in  Missouri,  as  determined  by  the 
market  price- of  their  securities  was  $157,497,811 ;  as  de- 
termined by  the  capitahzation  of  their  net  earnings  it 
was  $157,547,721,49.  Taking  the  lowest  valuation  in 
the  case  of  each  road  and  making  allowance  for  local 
taxation,  the  per  cent,  of  market  value  or  net  earnings 
value  to  assessed  value  ranged  from  27.80%  to  70.99%.^^ 
Of  Iowa,  where  a  system  similar  to  that  in  Missouri 
is  followed,  the  State  Treasurer,  speaking  in  1904,  says, 
"The  streets  of  your  city  (Marshalltown)  are  crossed  by 
four  trunk  lines.  Take  their  assessments  first  as  meas- 
ured by  their  gross  earnings  taken  for  taxation.  The 
C.  and  N.  W.  this  year  pays  $2.40  on  every  $100  received, 
the  C.  M.  and  Sa.  P.  $2.50,  the  C.  G.  W.  $2.60,  and  the 
Iowa  Central  $2.90.  On  the  basis  of  net  earnings  the 
incongruities  are  just  as  marked.  The  council  requires 
the  C.  and  N.  W.  to  pay  $7.60  out  of  every  $100  earned 
net,  the  C.  M.  and  St.  P.  $8.00,  the  Iowa  Central  $7.70, 
and  the  C.  G.  W.  $12.90  of  its  net  income.  When  it  is 
considered  that  the  total  earnings  of  our  great  railway 
systems  in  the  state  get  up  into  the  millions,  the  pecuniary 
advantages  to  the  ones  most  favored  aggregate  enormous 
sums.  The  case  is  no  more  satisfactory  if  we  measure 
the  railroads  on  the  basis  of  their  stocks  and  bonds.  On 
the  day  on  which  the  roads  were  assessed  in  1900  the 
common  stock  of  the  Northwestern  sold  at  163  in  New 
York,  and  that  of  the  Great  Western  at  only  $13  and 
seven-eighths,  yet  the  latter  was  assessed  at  $4,760  per 
mile  and  the  former  at  only  $6,049.  When  the  smaller 
and  weaker  railways  are  examined,  the  difference  is  more 
striking.  For  example,  for  $100  of  gross  earnings,  the 
Marshalltown   and   Dakota  was   assessed   at  $315,   the 


"  Compiled  by  Attorney-General   Crow.     Report  of  the  Missouri 
Board  of  Equalization  and  Assessment.     1898. 
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Crooked  Creek  on  $233,  and  the  Muscatine  North  and 
South  on  $211,  while  of  the  trunk  Hnes,  the  Rock  Island, 
for  every  $100  of  gross  earnings  was  assessed  at  $108, 
the  C.  M.  and  St.  P.  at  $80,  and  the  Northwestern  at 
$72.1^ 

"Very  serious  are  the  unjust  inequalities  in  the  tax 
burden  borne  by  Iowa  railroads  on  account  of  the  lack 
of  system  or  definite  and  impartial  procedure  on  the  part 
of  the  executive  council  in  assessing  railroad  property  for 
taxation.  The  inequalities  have  existed  for  years.  The 
weakest  and  smallest  roads  are  assessed  at  excessively 
high  rates  compared  with  the  trunk  lines,  and  the  strong- 
est and  richest  railway  S3''stem  of  the  state  is  assessed  at 
the  lowest  rate.  There  is  no  sense,  no  system,  no  jus- 
tice in  the  assessments  of  railways  in  Iowa."  ^^ 

These  inequalities,  far  from  being  the  exceptions,  are 
the  factors  which  make  the  rule  of  valuation.  This  rule 
is  not  an  economic  standard  of  valuation.  Such  a  stan- 
dard is  lacking  in  most  states  where  the  ad  valorem  sys- 
tem is  in  vogue.  Furthermore,  this  lack  of  a  standard  of 
valuation  appears  not  only  when  individual  roads  are 
considered,  but  also  when  all  roads  within  a  state  are 
considered  as  one  system,  as  may  be  seen  by  comparison 
with  other  valuations. 

The  most  thoroughly  wrought  out  comparison  of  as- 
sessed value  is  found  in  the  work  of  the  United  States 
Census  Bureau,  where  income  from  operation  is  used  as 
the  basis  of  the  commercial  valuation. ^° 

In  those  states  where  the  assessment  of  railways  is 
made  by  a  state  board  the  assessed  value  falls  far  below 
the  commercial  value  as  determined  by  the  Census 
Bureau.     In  Missouri  it  is  only  31.6  %,  in  Iowa  16.7  %, 


See  Herriott :    Taxation  of  Railroads  in  Iowa. 

Ibid,  p.  5. 

See  supra,  p.  72. 
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in  Kansas  16.9  Jo,  in  Ohio  19.4  %  of  the  commercial 
vakie.  Where  the  ad  valorem  system  has  been  recently- 
adopted  under  popular  pressure  for  heavier  taxation  of 
railways,  the  ratio  of  assessed  to  commercial  value  is 
considerably  higher;  in  Wisconsin,  for  example,  it  is 
76.6  %  and  in  Michigan  70.9  %.^^ 

In  the  latter  state  we  also  find  a  high  ratio  between  the 
assessed  and  other  valuations.  In  1903  the  assessed 
value  of  all  the  railways  in  the  state  was  $198,000,  or 
98  %  of  the  valuation  made  by  Professors  Adams  and 
Cooley  in  1902.  It  was  greater  than  the  valuation  made 
by  Tax  Commissioner  Oakman,  who  arrived  at  his'  con- 
clusion by  capitalizing  net  earnings. ^^ 

It  may  be  said  that  while  on  the  one  hand,  it  is  pos- 
sible to  apply  the  ad  valorem  method  so  that  the  assessed 
value  will  approach  market  value,  as  has  been  done  in 
Michigan,  on  the  other  hand,  in  those  states  where  the 
system  has  been  in  operation  for  a  decade  or  more,  the 
railways  are  not  and  never  have  been  assessed  at  a  figure 
which  approaches  market  value.  Knowing  the  methods 
by  which  assessed  value  is  determined,  we  may  conclude 
that  the  variations  in  so  many  instances  from  other  stan- 
dards of  value  seem  to  indicate  that  assessed  value  can 
not  be  accepted  as  a  criterion  of  value  ^^  by  which  to 
measure  the  effectiveness  and  equity  of  a  tax  on  gross 
earnings,  as  assessed  value  is  a  more  uncertain  quantity 
than  gross  earnings. 

Moreover,  the  inequalities  in  the  ad  valorem  system 


"  Commercial  Valuation  of  Railways,  p.  14. 

"  Statistics  from  Report  of  Michigan  Tax  Commission,  1900. 

"  This  conclusion  is  further  sustained  by  an  examination  of  the 
-variations  in  assessed  value  of  individual  roads  operating  through 
•  contiguous  territory.  Typical  conditons  are  illustrated  by  those 
pointed  out  by  Professor  Edward  Bemis  in  "The  True  Value  of 
Railways  in  Ohio." 
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are  especially  insidious  and  dangerous.-*^  They  are  not 
due  to  some  circumstance  within  the  industry,  as  in  the 
gross  earnings  tax,  but  are  forced  from  the  outside  and 
to  a  great  extent  are  due  to  political  causes. 


"  For  example,  the  State  Treasurer  of  Iowa  points  out  that  "The 
officials  of  our  State  favor  certain  railroads  in  assessment  for  taxa- 
tion. Other  roads  compared  with  them  are  overtaxed  in  consequence. 
The  first  and  natural  result  of  such  favoritism  is  to  invite  railroads 
to  'take  a  hand'  in  politics  to  obtain  favors.  The  strongest  political 
roads  gain  them,  of  course.  .  .  .  This  forces  all  competing  lines  to 
take  part  in  politics  to  protect  themselves.  A  few  years  since,  the 
Milwaukee  system  was  regularly  overtaxed,  compared  with  other 
trunk  lines.  Now  it  is  not.  It  has  become  powerful  in  politics. 
Several  railroads  might  be  mentioned  that  have  been  forced,  contrary 
to  the  desire  of  their  management,  to  enter  into  politics  because  of 
the  pernicious  activity  and  power  of  some  trunk  lines."  Herriott: 
Taxation  of  Railways  in  Iowa.     1900. 


CHAPTER  VII. 

FISCAL    CONSIDERATIONS  :    EQUITY. 

It  is  difficult  and  not  altogether  profitable  to  consider 
certain  phases  of  a  tax  law  apart  from  the  system  in 
which  they  have  developed.  Such  questions  as  the  rela- 
tive amount  of  revenue  produced  by  different  taxes,  and 
the  relative  amount  of  burden  borne  by  different  classes 
of  property  are  to  a  more  or  less  extent  so  modified  by 
local  conditions  that  a  comparative  study  has  many  lim- 
itations. As  these,  however,  are  questions  which  may 
not  be  ignored  in  considering  a  fiscal  measure,  the  more 
important  phases  of  these  problems  connected  with  a  tax 
on  gross  earnings  will  be  pointed  out. 

A  vital  question  in  regard  to  every  fiscal  measure  is 
whether  it  is  a  good  revenue  producer.  In  Wisconsin 
the  tax  on  the  gross  receipts  of  railways  furnished,  from 
1889  to  1 90 1,  38  %  of  the  total  state  revenue.  In  1889 
it  was  the  source  of  37.3  %  of  the  whole,  and  in  1901  of 
37.8  %.^  During  this  period  the  railways  were  not  sub- 
It  is  impossible  to  say  what  amount  of  revenue  would 
have  been  produced  if  a  different  method  of  taxing  rail- 
ways had  been  employed ;  but  if  a  comparison  is  made  of 
the  average  tax  per  mile  where  the  railways  operated  in 
Wisconsin  are  subject  to  a  tax  ad  valorem  in  neighboring 
states,  the  results  are  favorable  to  the  gross  earnings 
system.^     Too  much  reliance  should  not  be  placed  on 


^  Report  of  Wisconsin  Tax  Commission,  1903,  pp.  214,  328. 
ject  to  local  taxation. 
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TABLE    NO.    IX.' 
Ad  Valorem  and  Gross  Earnings. 

TAX    PER    MILE    ON    INDIVIDUAL    RAILW.WS    IN    SEVERAL    STATES. 

Average  Tax  per  Mile. 

Road  Year  Tax  Ad  Valorem  Tax  on  Gross  Earning? 

111.  Mo.  Neb.  la.  Minn.         Wis. 

C,  B.  &  Q— 1904 351  183  206        227  500  387 

1903 328  191  191        194  524  346 

1902 ziy  158  189        180  367  275 

1901 363  141  186        176  294  246 

C,  M.  &  St.  P— 1904 352  237  193  241  354 

1903 385  208  149  248  339 

1902 428  179  148  214  311 

1901 421  140  146  219  316 

C.  &  N.  W — 1904 460  184  250  550  348 

1903 453  151  209  163  zyj 

1902 400  128  179  124  321 

1901 505  176  122  320 

such  comparisons,  on  account  of  the  differences  in  the 
tax  systems  employed  in  the  several  states. 

As  compared  w^ith  the  ad  valorem  tax  law  system  re- 
cently adopted  in  both  Wisconsin  and  Michigan,  the  tax 
on  gross  earnings  at  the  rates  of  the  old  laws  is  not  so 
productive.  The  fault,  however,  was  not  in  the  system 
but  in  the  rates,  which  could  have  been  so  adjusted  as  to 
give  an  equal  amount  of  revenue.  We  have  seen  that 
where  the  ad  valorem  system  has  been  in  force  for  a  num- 
ber of  years  its  increased  productiveness  was  due,  not  to 
economic  but  to  political  causes.  On  the  other  hand, 
while  the  gross  receipts  system  has  periodically  responded 
to  popular. pressure  for  an  increase  in  rates,  it  has  also 
automatically  adjusted  itself  to  increase  in  ability.-"^     As 

*This  automatic  adjustment  gave  rise  to  some  arguments  against 
the  system  on  the  ground  that  the  fluctuations  in  gross  earnings  made 
a  heavier  rate  on  other  property  necessary.  These  are  not  of  great 
weight,  for  in  Wisconsin  only  once  during  the  past  fifteen  years  have 
the  receipts  from  railway  taxes  been  over  $100,000  less  than  the 
receipts  of  previous  years.  At  three  times  a  smaller  decrease  has 
occurred,  but  with  total  State  receipts  of  over  $4,000,000  such  fluctua- 
tions are  of  little  moment.  Wisconsin  Tax  Commission  Report, 
1903,  p.  r3is. 
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a  revenue  producer,  therefore,  the  gross  earnings  system 
per  se  is  efficient. 

The  question  of  the  comparative  burden  borne  by  dif- 
ferent classes  of  property  is  the  maelstrom  of  tax  reform 
agitation.  The  most  fundamental  and  popular  theory 
connected  with  our  general  property  tax  systems  is  the 
doctrine  of  equality.  Inequality  is  the  starting  point  and 
equality  the  goal  of  these  agitations.  Especially  is  this 
true  of  movements  for  an  increase  in  the  amount  of  taxes 
paid  by  railways.  For  example,  the  late  Governor  Pin- 
gree  made  his  political  fight  in  Michigan  with  "equal  tax- 
tion"  as  his  motto,  and  Governor  La  Follette  in  Wiscon- 
sin made  it  the  chief  plank  in  his  platform.  In  both 
states  this  demand  for  equality  led  to  the  abandonment  of 
the  tax  on  gross  earnings. 

The  first  results  of  these  agitations  were  painstaking 
and  thorough  attempts  to  ascertain  the  workings  of  the 
existing  tax  system.  In  Michigan  it  resulted  in  the  most 
thorough  appraisal  of  railway  property  ever  made  in  this 
country ;  in  Wisconsin,  in  a  thorough  attempe  to  appraise 
the  general  property  of  the  state.  These  important  re- 
sults will  be  studied  in  more  detail. 

I.       THE  APPRAISAL  OF  THE  RAILWAYS  IN  MICHIGAN. 

The  appraisal  of  the  value  of  the  physical  properties  of 
the  railways  in  Michigan  was  made  under  the  direction 
of  Mortimer  E.  Cooley,  Professor  of  Mechanical  Engi- 
neering at  the  University  of  Michigan.  Only  a  super- 
ficial description  of  the  engineering  work  can  be  given  in 
this  place.  Professor  Cooley  divided  his  force  of  about 
seventy-five  engineers  into  office  and  field  men,  and  the 
work  into  civil  and  mechanical  engineering.  The  office 
men  prepared  from  the  records  in  the  railway  offices, 
facts    relating    to    surveys,    right    of    way    and    station 
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grounds,  real  estate,  grading,  tunnels,  bridges,  trestles, 
and  culverts,  rails,  fencing,  station  buildings  and  fixtures, 
shops,  roundhouses  and  turntables,  water  and  fuel  sta- 
tions, grain  elevators,  warehouses,  docks  and  wharves, 
and  miscellaneous  structures.  This  information  was 
placed  in  the  hands  of  field  engineers  who  proceeded  either 
on  foot  or  by  hand  car  to  verify  or  correct  every  item. 
The  data  thus  verified  corresponded  to  those  which  would 
have  been  obtained  by  actual  surveys. 

In  computing  the  cost,  the  ofifice  force  used  a  set  of 
carefully  wrought-out  tables  which  showed  the  price  of 
different  elements  entering  into  cost  of  construction.  In 
compiling  the  accounts,  the  "classification  of  construction 
accounts"  prescribed  by  the  Inter-State  Commerce  Com- 
mission was  followed. 

In  estimating  the  value  of  the  right  of  way,  station 
grounds  and  real  estate,  the  question  arose  whether  the 
railways  should  be  charged  for  what  the  right  of  way 
actually  cost — it  having  been  ascertained  that  they  paid 
from  100  to  125  %)  higher  than  the  value  of  adjacent 
property — or  for  what  it  was  worth  for  other  purposes 
before  it  was  purchased.  "The  conclusion  finally  reached 
was  to  add  to  the  value  of  the  right  of  way  as  determined 
by  contiguous  property  an  amount  fairly  representing  the 
actual  cost  to  the  railroad." 

"Under  the  head  of  mechanical  engineering  a  careful 
inventory  and  inspection  was  made  of  all  shop  machinery 
and  tools,  locomotives,  passenger  and  freight,  and  mis- 
cellaneous equipment  and  of  stores  and  supplies.  The 
work  was  thoroughly  done  and  included  practically  every 
locomotive  and  passenger  car  belonging  to  Michigan 
roads." 

In  order  that  there  might  be  no  question  of  the  suit- 
ability of  the  method  employed,  a  Board  of  Review  com- 
posed   of   prominent    engineers    was    appointed.     Their 
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advice  was  especially  sought  on  such  questions  as  the 
percentage  to  be  added  for  items  of  engineering,  legal  ex- 
penses, interest  and  discount,  organization  and  contin- 
gencies. 

To  complement  the  appraisal  of  the  physical  properties, 
Professor  Henry  Carter  Adams  made  an  estimate  of  the 
value  of  the  railways,  based  upon  net  earnings.  The  chief 
elements  in  the  railway  industry  which  made  it  necessary 
to  thus  supplement  the  appraisal  value  (Professor  Adams' 
analysis)  are  substantially  as  follows: 

1st.  The  formal  value  of  a  franchise,  that  is,  the  right 
to  be  and  act  as  a  corporation. 

2nd.  The  possession  of  traffic  not  subject  to  competi- 
tion which  permits  a  return  above  a  just  and  reasonable 
rate  (the  margin  of  surplus  earnings  thus  rendered  pos- 
sible becomes  the  basis  of  a  surplus  value,  that  is,  a 
value  in  excess  of  the  inventory  value  of  physical  ele- 
ments). 

3rd.  The  possession  of  traffic  held  by  established 
connections,  amalgamations  and  consolidations,  and  not 
subject  to  competition. 

4th.  The  benefit  of  economies  made  possible  by  the  in- 
creased density  of  traffic.  That  is,  the  growth  of  popula- 
tion, and  the  consequent  increase  of  traffic,  which  results 
from  the  growth  force  a  value  into  the  treasuries  of  the 
railway  corporations  which  cannot  be  credited  to  the 
superior  ability  of  those  by  whom  railways  are  adminis- 
tered. Were  this  business  exposed  to  the  influence  of 
competition,  the  value  in  question  would  be  dissipated  to 
the  public  through  a  reduction  in  the  price  of  service.  For 
many  reasons,  however,  this  is  not  possible  in  the  case  of 
the  business  of  transportation  and  the  value  resulting 
from  economies  rendered  possible  by  the  increase  in  traffic 
comes  into  the  possession  of  the  corporations  rendering 
the  service. 

5th.  The  intangible  value  of  a  railway  corporation 
includes  a  value  arising  on  account  of  the  organiaztion 
and  vitality  of  the  industry  which  renders  the  service. 
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In  commenting  on  his  work,  Professor  Adams  said: 
"The  theory  upon  which  the  computation  of  intangible 
value  rests  is  that  all  property  assigned  to  a  productive 
purpose  secures  its  value  from  the  fact  that  it  is  the  source 
of  current  income."  To  determine  the  unmaterial  values 
of  railway  properties  Professor  Adams  laid  down  the  fol- 
lowing rules : 

"i.  Begin  with  gross  earnings  from  operation,  deduct 
therefrom  the  aggregate  of  operating  expenses,  and  the 
remainder  may  be  termed  the  'income  from  operation.' 
To  this  should  be  added  'income  of  corporate  invest- 
ments,' giving  a  sum  which  may  be  termed  'total  income,' 
and  which  represents  the  amount  at  the  disposal  of  the 
corporation  for  the  support  of  its  capital  and  for  the 
determination  of  its  annual  surplus. 

2.  Deduct  from  the  above  amount — that  is  to  say, 
'total  income' — as  an  annuity  properly  chargeable  to  cap- 
ital, a  certain  per  cent,  on  the  appraised  value  of  the 
physical  properties. 

3.  From  this  should  be  deducted  rents  paid  for  the 
lease  of  property  operated  and  permanent  improvements 
charged  directly  to  income.  The  remainder  would  rep- 
resent the  surplus  from  the  gross  earnings  from  the  year's 
operations,  and  for  the  purpose  of  this  investigation  may 
be  accepted  as  an  annuity  which,  capitalized  at  a  certain 
rate  of  interest,  gives  the  true  value  of  immaterial  proper- 
ties. 
******* 

7.  To  obviate  the  criticism  that  both  gross  and  net 
earnings  vary  from  year  to  year,  it  is  suggested  that,  in 
place  of  a  single  year's  income  account,  a  period  of  ten 
years  be  accepted  as  the  basis  of  computation. 

8.  It  will  be  observed  that  the  above  fails  to  appraise 
the  speculative  element  in  railway  property." 

The  Cooley-Adams  appraisals  estimated  the  value  of 
the  railways  at  $202,716,262.  The  average  rate  of  the 
general  property  tax,  levied  on  this  value,  produced  an 
amount  almost  double  that  of  the  taxes  paid  under  the 
gross  earnings  system.     The  result  was  an  increased  de- 
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mand  that  railways  be  taxed  according  to  their  value. 
In  compliance  with  this  demand,  the  ad  valorem  method 
was  substituted  for  the  tax  on  gross  earnings. 

II.       THE  APPRAISAL  OF  PROPERTY  IN  WISCONSIN. 

In  Wisconsin  a  similar  movement  for  ''equality"  re- 
sulted in  several  thorough  investigations  of  the  tax  sys- 
tem, with  a  view  to  ascertaining  the  relative  burden  borne 
by  the  different  classes  of  property. 

The  most  thorough  investigation  was  made  by  a  tax 
commission  consisting  of  a  tax  commissioner  and  two 
assistants  appointed  by  the  governor,  with  the  consent 
of  the  senate,  for  a  term  of  ten  years. ^  The  commission 
was  not  limited  in  expenditure,  and  had  ample  powers  to 
secure  whatever  information  it  desired  from  individuals, 
from  corporations,  and  from  officials,  both  state  and  local. 
At  the  same  time  that  the  tax  commission  was  pursuing 
its  work,  two  independent  investigations  were  being  car- 
ried on,  one  by  the  governor,  and  the  other  by  the  railway 
authorities.  The  results  of  these  inquiries  came  before 
the  legislature  during  the  session  of  1 900-1 901. 

I.  Value  of  the  Railways.  To  determine  the  relative 
burden  borne  by  railway  and  other  property,  it  was  neces- 
sary to  determine  the  true  value  (as  contradistinguished 
from  merely  assessed  value)  of  all  taxable  property  in 
the  state  and  to  ascertain  the  rate  paid  on  each  class  of 
property.  In  the  investigations  made  to  establish  the  true 
value  of  the  taxable  property  in  the  state,  property  was 
divided  into  three  classes :  railway,  real  and  personal 
property.^ 

For  the  purpose  of  determining  the  value  of  railways, 
the  commission  divided  them  into  two  classes.     The  first 


*The  first  commission,  without  power,  was  appointed  in  1897;  the 
second,  with  power,  in  1898-9. 

"  That  this  classification  as  carried  out  was  not  all  inclusive  will 
be  pointed  out  later. 
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class  included  those  railways  whose  securities  were  quoted 
on  the  market.  For  these,  the  commission  accepted  the 
market  price  of  the  stocks  and  bonds  as  indicative  of  the 
true  value  of  the  property,  including  franchises.  They 
took  the  market  prices  of  the  stocks  and  bonds  of  all  rail- 
ways operating  within  the  state  whose  securities  were 
quoted,  using  the  highest  and  lowest  in  each  month,  as 
quoted  on  exchanges,  for  periods  of  one,  three,  and  five 
years.  The  fourteen  railways  which  were  valued  by  this 
method  had  a  mileage  of  5885.79;  their  cost  as  reported 
by  the  companies  was  $233,682,366.91  (this  includes 
road  and  equipments)  ;  the  par  value  of  stocks  and  bonds 
was  $246,972,968;  the  gross  earnings  for  1900,  $40,539,- 
014;  the  net  earnings,  $15,289,200;  the  taxes  paid,  $1,- 
537,070.47.'^  The  average  value  as  found  by  the  com- 
mission for  one  year,  1899,  was  $249,151,149;  and  the 
average  value  for  five  years  was  $215,277,187.'^ 

For  the  second  class  of  roads,  consisting  of  those  whose 
securities  were  not  quoted  on  the  market,  the  value  was 
found  by  capitalizing  the  net  earnings  at  six  per  cent. 
They  had  a  mileage  of  629  miles;  gross  earnings  amount- 
ing to  $784,381;  net  earnings  amounting  to  $194,330; 
and  paid  as  taxes  $10,147.77.^  Their  average  value  for 
five  years  was  found  to  be  $2,718,531.'^ 

The  average  value  for  five  years  of  railways  of  both 
classes,  as  given  by  the  commission,  was  $217,995,718,'^ 
or  18.95  P^i"  c&ni.  of  the  gross  earnings  for  the  3^ear  1900 
The  taxes  paid  in  1900  were  $1,547,222.18,  or  7.09  mills 
on  the  dollar  of  the  above  valuation.  General  property 
in  1899  paid  11.545  mills  on  the  dollar. '-* 

'  Report  of  1901,  p.  97.    Owing  to  criticism,  the  number  of  railways 
thus  valued  was  reduced  to  eight  in  1903. 
'  Ibid,  p.  106. 
*Ibid,  p.  100. 
*  Ibid,  p.  107. 
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In  1902,  after  a  more  careful  research,  the  commission 
reports  an  average  vakie  for  five  years  of  $231,011,385. 

After  having  estabhshed  a  value  for  the  railways,  based 
upon  the  value  of  their  stocks  and  bonds,  the  commission 
found  an  average  yearly  income  from  operation,  during  a 
period  of  five  years,  to  be  $15,146,031.77.  This  they 
capitalized  at  6  per  cent.,  securing  a  valuation  of  $252,- 
433.861. 

Having  found  the  rate  of  taxation  throughout  the  state 
(based  on  the  valuation  of  general  property  plus  railway 
property  divided  by  the  total  taxes  plus  the  license  fee), 
the  commissioners  applied  it  to  the  appraised  average 
valuation  of  railways  during  the  period  from  1895  to 
1 90 1,  and  found  that  the  average  yearly  tax  would  have 
been  $2,652,590.62.  The  largest  sum  derived  from  the 
railway  license  fees  for  one  year  during  the  same  period 
was  $1,711,900.18. 

The  valuation  of  the  railway  property  was  ascertained 
principally  by  means  of  the  market  values  of  the  stocks 
and  bonds.  The  conclusions  of  the  tax  commission  de- 
pend upon  the  validity  of  their  estimates.  These  were 
attacked  by  the  railway  representatives.  It  was  pointed 
out  that  the  Chicago,  Madison  and  Northern  Railroad 
Company  was  included  by  the  commission  among  roads 
whose  value  was  ascertained  from  the  market  quotations 
of  their  securities,  whereas  no  stocks  or  bonds  of  the  C, 
M.  &  N.  R.  R.  Company  had  been  in  the  market  during 
the  five  years  included  in  the  estimate.  ^*^  It  was  brought 
out  that  the  securities  of  the  Chicago,  Madison  and  North- 
ern Railroad  Company  were  pledged  to  secure  bonds  of 


"See  affidavit  of  Mr.  J.  C.  Welling,  Vice-President  of  C,  M.  & 
N.  R.  R.  Co.  in  "Railway  Taxation  in  Wisconsin."  Judge  J.  M. 
Dickenson's  (General  Solicitor  of  Illinois  Central  Railroad  Com- 
pany) argument  before  the  joint  committee  of  the  Wisconsin  Legis- 
lature, March  5th,  1901. 
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the  Illinois  Central  Railroad  Company,  and  that  to  deter- 
mine the  value  of  the  Chicago,  Madison  and  Northern 
Company,  the  tax  commission  had  applied  the  "market 
value  of  the  Illinois  Central"  to  the  securities  of  the  Chi- 
cago, Madison  and  Northern  Railroad.  On  this  point  the 
representatives  of  the  Chicago,  Madison  and  Northern 
Railroad  Company  said:  "The  Chicago,  Madison  and 
Northern  Railroad  is  a  small  road  valued  in  the  fifth  class 
of  Wisconsin  roads.  The  Illinois  Central  Railroad  Com- 
pany is  a  large  corporation  having  established  credit  in 
both  America  and  Europe.  It  is  fantastic  to  assert  that 
the  value  of  its  stocks  and  bonds  are  in  any  way  expo- 
nents of  the  value  of  the  railroad  of  the  Chicago,  Madison 
and  Northern  Railroad  Company."  ^^  Attention  was  also 
called  to  the  fact  that  the  commission  estimated  the  value 
of  the  roads  in  the  second  class  from  the  net  earnings, 
which  were  $194,330,  but  disregarded  the  deficit  from 
operation,  which  was  $192,975.35,  for  the  same  class.^^ 
The  chief  objection  of  the  railway  attorneys  was  against 
using  the  market  value  of  the  securities  as  the  sole  basis 
of  valuation  of  the  railways. ^^ 


"  See  Dickenson,  p.  25. 

"The  tax  commission  say  that  the  interest  on  the  bonds  was 
included  in  operating  expenses  of  some  of  the  roads,  and  that  the 
deficit,  as  such,  was  not  reliable. 

'^  These  objections  are  well  summed  up  by  Judge  J.  M.  Dickenson 
(General  Solicitor  of  the  Illinois  Central)  who  says: 

"Weight  should  be  given  to  the  market  value  of  the  stocks  and 
bonds.  But  in  ascertaining  the  market  value  of  the  stock  and  bonds 
it  should  be  borne  in  mind  that — 

The  value  of  such  securities  includes  and  covers  property  of  the 
company,  which  cannot  be  taxed  in  Wisconsin; 

That  quotations,  ordinarily  called  'Market'  reports,  may  not  be 
so  much  the  result  of  the  careful  investments  of  farsighted  men  as  of 
the  manipulations  of  speculators  on  margins; 

That  these  quotations  are  often  forced  by  stock  exchange  prac- 
tices : 

That  management,  good  will  and  business  standing  are  all  cov- 


no  American  Ecorionnc  Associalio)i  [630 

The  representatives  of  the  railways  did  not  place  a 
valuation  on  the  railway  property  in  the  state.  There 
were,  however,  two  other  estimates,  one  which  fixed  a 
value  by  means  of  capitalized  earnings,  the  other  by  the 
market  value  of  stocks  and  bonds.  At  Governor  La 
Follette's  request,  the  State  Commissioner  of  Statistics 
estimated  the  assessed  value  of  railways  at  $51,390,269, 
by  capitalizing  the  taxes  paid,  at  the  average  rate  applied 
to  other  property.  The  market  value,  $256,393,310,  he 
found  by  the  stocks  and  bonds  method.^'*  The  per  cent,  of 
assessed  value  to  market  value  was,  according  to  the 
above  figures,  20.05  P^i"  cent.  The  investigations  carried 
out  by  the  tax  commission  and  by  the  governor  would 
seem  to  indicate  that  railways  were  paying  taxes  on  less 
than  20  per  cent,  of  market  value,  or  between  5.2  and 
7.09  mills  ^^  on  the  dollar  of  '"true  cash  value." 

2.  Value  of  Real  Property.  It  is  generally  acknowl- 
edged in  Wisconsin  that  real  and  personal  property  are 
not  assessed  at  their  market  value.  In  order  to  ascertain 
the  relation  between  the  assessed  and  market  values  of 
real  and  personal  property,  the  governor,  the  tax  com- 
mission and  representatives  of  certain  railways  made  in- 


ered  by  share  stock  values,  and  an  assessment  based  on  such  vahies 
taxes  property  to  corporations  which  is  not  taxed  to  natural  persons 
at  all ; 

That  hope  of  the  future  is  an  element  which  inflates  the  market 
value  of  stocks  and  bonds  above  the  true  value  of  the  property. 

That  the  power  of  'control'  or  the  possession  of  the  majority 
stock,  gives  a  'market'  value  to  a  portion  of  the  shares  beyond  the 
real  value  of  a  like  proportion  of  the  property; 

That  where  a  railroad  originated  under  a  separate  charter,  but 
is  now  a  link  in  an  interstate  railroad  system,  its  bonds  and  stocks 
may  have  a  high  value,  solely  because  the  consolidated  company 
stands  as  a  guarantor  of  interest  and  dividends."  Dickenson, 
pp.  40-43. 
"  Governor  La  FoUette :  Inaugural  Message,  1901,  p.  14. 
"  5.2  according  to  Governor's  valuation ;  7.09  according  to  Tax 
Commissioner's  valuation. 
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vestigations.  It  was  necessary  to  establish  a  percentage 
relation  between  assessed  and  market  value  of  taxable 
property  before  a  comparison  of  the  relative  amount  of 
taxes  borne  by  different  classes  of  property  could  be  made. 
Therefore,  the  governor,  or  rather  the  State  Statistician 
under  the  direction  of  the  governor,  compiled  a  table, 
which  is  given  below,  showing  the  assessed  and  the  mar- 
ket values  of  railway,  real  and  personal  property. ^^ 

"  TABLE  NO.  X. 


GOVERNOR  LA  FOLLETTE  S  VALUATION. 


Classification 
of  property 


Real    property 
Personal    " 
Railway     " 

Total   


Assessed 
value. 


Market 
value 
i8go 


Percent-     Taxes  paid. 

age  of 
as?i  ssed 
to  mark- 
et value. 


Per 

cent 

of 

market 

value 

paid 

as  tax. 


$519,713,082   $1,138,377,000   44.90   $13,730,820   1. 19 
111,008,415     862,500,000   12.90     2,932,842    .34 

51,390,269         256,393,310    20.05        1,357,731       -53 


?2,iii,766    $2,257,770,610    29.80    $18,021,393 


To  ascertain  the  market  value  of  real  property  in  the 
State,  all  recorded  sales  of  real  property,  between  Sep- 
tember, 1 89 1,  and  September,  1899,  were  compared  with 
the  assessed  value  of  the  same  property  and  the  percent- 
age relation  found.  This  percentage  was  applied  to  all 
real  property,  and  the  result  was  taken  as  the  market 
value  of  real  property.  For  the  purpose  of  testing  the 
facts  found  by  this  method,  two  other  investigations  were 
made.  One  of  these  consisted  in  personal  inquiries  as  to 
the  value  and  assessment  of  representative  farms  in  six- 
teen counties,  and  of  business  and  residence  property  in 
thirteen  cities.  The  other  was  an  effort  to  obtain  through 
correspondence  information  on  a  large  scale  regarding 
all  assessable  property.  Both  proved  satisfactory,  and 
practically  the  same  results  were  obtained  as  under  the 
first  method. 

The  results  of  the  investigation  made  by  the  governor, 
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as  given  in  Table  No.  X,  show  that  the  market  value  of 
the  real  property  of  the  state  was  $1,138,377,000,  and 
the  assessed  value  $519,713,082,  or  49.9  per  cent,  of 
market  value.  The  taxes  paid  on  the  real  property  were 
$13,730,820,  or  one  and  nineteen-hundredths  per  cent,  of 
market  value,  while  railways  paid  $1,357,731  on  a  market 
value  of  $256,393,310,  or  only  fifty-three-hundredths  of 
one  per  cent,  of  market  value.  Real  property  paid  on  each 
dollar  of  market  value  over  twice  as  much  as  did  railway 
property. 

The  report  of  the  tax  commission  differs  little  from 
the  report  of  the  governor.^'^  The  commission  ascer- 
tained the  sales  of  real  property  for  five  years  and  the 
assessed  value  for  the  same  period,  and  from  this  com- 
puted the  ratio  of  assessed  value  to  selling  price.  This 
process  was  carried  out  for  the  1300  assessment  districts, 
and  the  ratio  computed  on  a  basis  of  five  years'  sales  and 
assessments,  during  which  time  they  ascertained  82,519 
bona  fide  sales  of  acres  of  property,  and  40,607  bona  fide 
sales  of  city  and  village  lots.  The  total  actual  value  of 
real  estate  in  the  state  as  found  by  the  above  method  was 
$1,192,867,499.  The  total  average  assessed  valuation 
compiled  from  reports  of  the  Secretary  of  State,  was 
$518,824,553,  and  from  these  two  sums  the  commission 
found  the  average  assessed  value  to  be  43.4  per  cent,  of 
the  aggregate  market  value.  These  results  were  verified 
by  the  answers  of  local  officials  and  farmers  to  the  in- 
quiries made  by  the  commission  concerning  the  ratio  of 
assessed  to  market  value.  The  governor's  results  differed 
very  little  from  the  results  found  by  the  tax  commissions, 
as  he  had  estimated  the  per  cent,  of  assessed  valuation  to 
market  value  at  44.9.  The  method  was  certainly  a  very 
scientific  and  thorough  one,  and  the  results  can  be  relied 


"  Report,  1901,  p.  44  et  seq. 
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upon.  It  would  seem,  then,  that  from  43.4  per  cent,  to 
44.9  per  cent.,  the  tax  commission's  and  the  governor's 
estimates  respectively,  may  be  taken  as  approximating 
the  true  relation  between  assessed  valuation  and  market 
value  of  real  property  in  Wisconsin. 

The  Chicago  and  North  Western  Railway  Company 
and  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Com- 
pany co-operated  in  conducting  an  investigation  of  the 
rate  of  assessed  to  real  value  of  all  property  (except  rail- 
ways) in  Wisconsin. 

"  Twenty-two  different  counties  in  the  State  were 
selected,  which  in  the  aggregate  are  believed  to  repre- 
sent all  the  varying  peculiarities  of  the  property, 
industry  and  business  of  the  state.  .  .  .  Expert  real 
estate  men  canvassed  each  town  in  these  several  coun- 
ties. A  large  number  of  pieces  of  property,  including 
descriptions  of  improved  and  unimproved  lands,  and 
town  and  city  property,  were  considered."  ^^ 

The  results  of  the  railway  officials'  investigation  show 
that  real  property  was  assessed  at  35.7  per  cent,  of  its 
market  value. ^^ 

The  results  of  the  governor's  inquiries  confirmed  his 
calculation  that  real  property  was  assessed  at  44.9  per 
cent,  of  market  value.  Twenty-two  hundred  and  twenty 
town  and  county  officials,  replying  to  the  tax  commis- 
sioner's inquiries  as  to  the  ratio  of  assessed  to  market 
value,  gave  an  average  of  45.9  per  cent.,  and  the  replies 
of  1667  farmers  gave  an  average  of  48  per  cent.  The 
inc[uiries  of  the  tax  commission,  the  governor,  and  the 
railway  officials  may  be  put  into  the  same  category,  but 
the  results  found  by  both  the  tax  commission  and  the. 


"Printed  argument  submitted  to  Wisconsin  Tax  Commissioner  by: 
Mr.  E.  P.  Crandon,  Tax  Commissioner  of  C.  &  N.  W.,  p.  12. 

"  The  data  collected  by  the  Tax  Commission  showed  a  five-year 
average  ratio  of  assessed  to  true  value  of  real  estate  in  the  same, 
counties  to  be  38  per  cent.    Report,  1900,  p.  62. 
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governor  on  the  more  scientific  method  of  comparison  of 
sales  and  assessed  value  were  not  refuted  by  the  railway- 
officials  and  can  be  accepted  as  approximating  the  truth. 

Having  the  relation  of  assessed  to  market  value  of  both 
railway  and  real  property  and  the  taxes  paid,  a  compari- 
son of  the  relative  burden  may  be  made.  If  the  tax 
commission's  valuation  by  the  stock  and  bond  method  be 
accepted,  the  railways  wxre  paying  taxes  on  18.95  P^'* 
cent,  of  their  assessed  value;  or,  according  to  the  gov- 
ernor's figures,  on  20.05  P^'*  cent. ;  while  real  property, 
according  to  the  tax  commissioner,  was  paying  on  43.4 
per  cent,  of  market  value;  according  to  the  governor  on 
44.9;  and  according  to  the  railway  officials,  on  35.7  per 
cent,  of  market  value. 

3.  Personal  Property.  The  valuation  of  personal 
property  was  a  much  more  difficult  task  than  the  valuation 
of  real  property.  The  intangible  nature  alone  of  a  great 
part  of  personal  property  made  it  impossible  to  arrive  at 
sound  conclusions  as  to  the  relation  between  the  assessed 
and  market  value.  Nevertheless  the  conclusions  reached 
played  an  important  part  in  the  discussions  before  the 
legislature  in  1 900-1901.  Governor  La  Follette  says  that 
his  statistics  for  personal  property  were  obtained  by  the 
following  means : 

"A  circular  letter  requesting  information  concerning 
the  per  cent,  relation  which  the  assessed  value  of  the  dif- 
ferent kinds  of  personal  property  bore  to  the  market  value 
was  directed  to  the  assessors,  town,  village,  city  and 
county  officials,  and  besides  these  to  such  other  persons  in 
the  different  parts  of  the  State  as  we  had  reason  to  believe 
were  familiar  with  tax  matters.  About  one-half,  or 
nearly  4500,  of  these  inquiries  were  answered.  These 
answers  were  carefully  examined,  compared  and  com- 
piled. The  facts  obtained  from  them  before  accepted  or 
used  were  also  fully  considered,  not  only  in  connection 
with  the  probable  increase  in  property  since  1890,  but  in 
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every  other  connection  that  was  thought  to  have  some 
bearing  upon  their  accuracy.  The  true  value  of  intangible 
personal  property  or  mortgages,  notes,  stocks,  bonds,  etc., 
for  1899  was  placed  at  $275,000,000."  -'^ 

By  this  method  the  market  value  of  personal  property 
tangible  and  intangible  was  estimated  as  being  $862,500,- 
000;  the  assessed  value,  $1 1 1,008,415,  or  12.0  per  cent,  of 
market  value.  The  taxes  on  personal  property  paid  as 
taxes  thirty-four  one-hundredths  of  one  per  cent,  on  each 
dollar  of  market  value;  real  property  paid  one  and  nine- 
teen one-hundredths  per  cent,  on  market  value;  and  rail- 
way property  paid  fifty-three  one-hundredths  of  one  per 
cent,  on  market  value. 

The  tax  commission's  investigation  of  the  personal 
property  in  the  state  was  no  more  satisfactory  than  was 
that  of  the  governor.  The  tax  commission,  however,  did 
realize  the  futility  of  attempting  to  find  the  amount  of 
personal  property  in  the  state,  and  limited  their  investiga- 
tion to  ascertaining  the  market  value  of  the  assessed 
personal  property.  This  they  only  estimated  by  applying 
to  personal  property  the  ratio  of  assessed  to  market  value 
as  found  for  real  property.  ^^ 

The  railway  counsel  vigorously  objected  to  the  results 
found  by  the  above  method.  They  claimed  that  it  was 
generally  acknowledged  that  the  value  of  personal  prop- 
erty in  the  state  was  equal  to  the  value  of  real  property; 
and  that  the  method  followed  by  the  tax  commission 
ignored  the  greater  part  of  personal  property,  namely  that 
which  escaped  assessment,  and  that  it  therefore  could  lead 
only  to  erroneous  results. 

Judge  Gilson  of  the  commission  argued  in  reply  to  the 
claim  that  personal  property  in  a  large  degree  escapes 
taxation : 


'  Inaugural  Message,  1901,  p.  14. 
Report,  1901,  p.  65. 
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"That  there  was  a  great  question  whether  it  should  be 
assessed  at  all.  Personal  property  consisted  of  stocks, 
bonds,  notes,  mortgages,  and  credits,  and  of  this  class  of 
holdings  the  railroads  had  some  $250,000,000,  and  if 
they  wanted  that  assesed  they  would  bring  upon  them- 
selves double  taxation.  As  for  taxing  mortgages,  notes 
and  bank  deposits,  the  judge  said,  experience  had  shown 
that  neither  the  public  nor  the  money  lenders  would 
accept  a  system  that  tended  to  cut  in  upon  the  rate  of 
interest.  But  personal  property  or  no  personal  property, 
so  long  as  tangible  holdings  were  taxed,  then  all  visible 
property  should  be  equitably  assessed."  ^^ 

Mr,  F.  E.  Crandon  (tax  commissioner  of  the  Chicago 
and  North  Western  Railway),  in  commenting  on  the  esti- 
mation of  the  value  of  personal  property  in  the  state, 
said: 

"It  was  found  to  be  much  more  difficult  to  procure  in- 
formation concerning  personal  property  values,  than  those 
of  real  estate.  In  the  farming  communities  only  a  portion 
of  the  personal  property  was  assessed  at  all.  Much  of 
the  live  stock,  nearly  all  of  the  farming  utensils  except 
wagons,  generally  such  farm  products  as  remained  on 
hand,  and  other  forms  of  personal  property  were  omitted 
from  the  rolls  entirely.  In  towns  and  cities  the  personal 
property  assessment  is  farcical.  The  values  placed  upon 
the  merchandise,  manufacturers'  materials,  and  products, 
moneys,  credits,  securities  of  all  kinds  and  other  personal 
property  items  are  ridiculously  low  when  they  are  listed 
at  all,  and  for  the  most  part  no  attempt  is  made  to  find  or 
assess  such  property."-^ 

Counsel  for  the  railways  claimed  that  railways  were 
bearing  a  greater  burden  than  intangible  personal  prop- 
erty, and  therefore  there  should  be  an  equalization  of  bur- 
den before  the  rate  on  railway  property  was  raised. 

In  arguing  on  the  above  point  the  railway  representa- 
tives used  the  statistics  given  by  the  governor.     These 


'"Report  of  Judge  Gilson's  speech  before  joint  committee,  Madison 
Democrat,  March  8th,  1901. 
"^  Crandon  :   Railway  Taxation  in  Wisconsin,  pp.  13,  14. 


637]  Fiscal  Considerations :  Equity  117 

statistics  would  not,  however,  justify  the  conclusion  that 
railway  taxes  should  not  be  increased.  They  show  that 
though  railway  property  was  assessed  at  20.05  P^'"  cent, 
of  the  market  value,  real  and  personal  property  together 
were  assessed  at  an  average  rate  of  28.9  per  cent.  Even 
assuming  the  low  estimate  on  personalty,  the  burden 
borne  by  the  railway  property  was  relatively  less  than  that 
borne  by  other  property.  The  railway  officials  estimated 
that  the  assessed  value  of  personal  property  was  about 
10  per  cent,  of  the  market  value.  These  estimates  can  be 
placed  in  the  same  category  as  those  of  the  governor, 
though  not  given  as  much  weight  for  the  method  used  in 
arriving  at  their  conclusions.  Both  the  governor's  and 
the  railway  statistics  in  regard  to  personal  property  are 
little  better  than  guesses,  and  guesses,  as  Mr.  Crandon 
said,  are  not  very  reliable,  "hovk^ever  expert  the  guesser 
may  be." 

4.  Corporate  Property.  It  should  be  pointed  out  that 
there  was  one  source  of  revenue  which  was  ignored  by 
the  governor  and  the  railway  officials  in  their  discussions 
on  the  equalization  of  taxation,  and  which  was  barely 
mentioned  by  the  tax  commission. ^^  This  source  consists 
of  various  corporate  properties  and  franchises  which  are 
subject  to  taxation  by  the  state. 

In  Wisconsin,  besides  the  general  property  tax,  there 
has  grown  up  to  meet  modern  industrial  conditions  a 
species  of  franchise  taxes  called  the  "license  fee  system." 
By  means  of  this  system  the  state  secures  revenue  from 
street  railways;  electric  light  and  power  plants  operated 
in  connection  with  street  railways;  telegraph  and  tele- 
phone systems ;  plank  and  toll  roads ;  boom  and  dam  com- 


"  Report,  iQor,  p.  64.  The  Tax  Commission  says  that  the  personal 
property  of  corporations  taxed  under  the  license  fee  law  should  be 
considered  but  not  included  when  arriving  at  the  value  of  personal 
property  in  the  State. 
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panics;  foreign  and  domestic  life,  fire,  and  navigation 
insurance  companies;  title  guarantee,  trust  and  annuity 
companies.  Besides  the  "license  fee  system,"  there  are 
special  ad  valorem  taxes,  upon  sleeping  cars,  freight  line 
and  equipment  companies.  The  property  taxed  by  means 
of  the  "license  fee  system"  forms  no  small  portion  of  the 
property  in  the  state,  and  it  should  have  received  due 
attention  in  the  several  investigations  when  the  compara- 
tive burden  of  taxes  was  being  considered. 

After  making  allowance  for  errors  in  the  appraised 
value  of  the  property  in  the  state,  there  still  remained  a 
difference  between  the  burdens  borne  by  real  estate  and 
by  railway  property,  great  enough  to  convince  the  people 
that  the  railways  were  not  paying  taxes  at  the  same  rate 
as  other  property.  This  led  to  the  abandonment  of  the 
"license  fee"  system  in  1903,  and  brought  the  railways 
under  the  general  property  tax  system. 

III.       EQUALITY  VERSUS  SOCIAL  UTILITY. 

While  it  was  undoubtedly  true  that  the  railways  could 
bear  a  greater  proportion  of  the  burden  of  taxation  in 
both  Michigan  and  Wisconsin  the  grounds  upon  which  the 
tax  on  gross  receipts  was  abandoned  for  the  ad  valorem 
tax  law  were  fallacious.  The  tax  on  gross  earnings  was 
abandoned  in  Wisconsin  at  the  instance  of  the  tax  com- 
missioners, who  argued  that  "the  property  of  the  railroad 
companies  should  be  valued  by  a  state  board  which  should 
also  be  empowered  to  value  the  property  of  the  state  for 
the  levy  of  the  state  tax,  and  be  required  to  assess  the 
general  property  of  the  state  at  the  market  value."  ^^ 

Their  idea  was  to  bring  railway  property  under  the 
general  property  tax  system  and  thus  secure  "equality," 
the  theory  of  the  general  property  tax  system  being  that 
justice  in  taxation  is  secured  by  the  equal  distribution  of 


Report  of  Wisconsin  Tax  Commission,  1902,  p.  182. 
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burden  among  the  persons  in  a  country,  acording  to  the 
amount  of  their  property.  The  system  consists  in  "listing 
all  property  according  to  its  value,  and  the  taxation  of  the 
proprietor  on  the  basis  of  that  value."  -'^  It  assumes  that 
equality  of  burden  and  ability  to  pay  are  measured  by  the 
market  value  of  the  property  owned. 

The  central  idea  of  the  system  is  to  discover  the  mar- 
ket value  of  all  the  property  in  the  state,  and  to  assess  it 
according  to  that  value.  If  there  was  one  thing  which 
the  thorough  investigations  in  Wisconsin  showed,  it  was 
the  impossibility  of  appraising  all  the  property  within  the 
state. 

The  omission  of  such  a  considerable  portion  of  the 
property  of  the  state  as  the  quasi  serious  objections  to 
the  methods  used  by  the  tax  commission  in  valuing  rail- 
way property  disclosed ;  the  differences  in  the  valuation  of 
the  real  property ;  and  the  absence  of  sufficient  data  in  the 
case  of  personal  property,  would  point  to  the  futility  of  an 
attempt  to  determine  the  relative  burden  of  taxation  borne 
by  the  different  classes  of  property  in  the  state  by  a  com- 
parison of  the  relative  rates  paid  on  market  value. 

A  glance  at  the  workings  of  the  system  confirms  these 
conclusions.  That  in  practice  the  system  fails  utterly  is 
patent  to  every  observer.  With  a  thousand  assessors  in 
a  single  state  no  one  could  hope  for  a  uniform  basis  for 
determining  "market  value."  With  the  growth  of  in- 
tangible property,  not  even  the  most  rigorous  laws  can 
discover  it.  Every  treatise  on  taxation,  every  report  of  a 
state  tax  commission  demonstrates  that  the  general  prop- 
erty tax  when  applied  to  present  industrial  conditions 
fails  to  distribute  the  burden  equally  among  the  classes, 
and  it  fails  to  distribute  it  equally  within  them.  Although 
all  admit  that  it  does  not  secure  equality  of  burden,  this 
does  not  confound  its  advocates.     The  legislators  and 


*■  Adams  :   Finance,  p.  362. 
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commissions  cling  to  the  system  because  of  its  funda- 
mental idea  that  justice  is  secured  by  the  taxation  of  the 
individual  according  to  his  property.  The  Wisconsin 
commission  says :  "Equality  of  contribution  to  the  public 
burden  is  essential  to  equality  of  social  and  political  right. 
....  The  safety  of  all  interests  rests  on  the  principle 
of  uniformity  between  all  classes  of  property.  There 
must  be  equality  between  the  classes  as  well  as  between 
the  property  in  the  same  class."  '^'^ 

Such  a  program  fails  to  recognize  modern  industrial 
conditions,  and  patent  fiscal  practices.  The  trend  of  the 
organization  of  industry  has  been  towards  the  develop- 
ment of  corporations.  Legal  entities  have  taken  the 
place  of  individuals  in  carrying  on  the  industry  of  the 
country.  The  tendency  and  necessity  have  been  for  se- 
gregation and  classification  rather  than  aggregation  and 
unification  of  property.  The  industrial  organization  is 
now  so  complex  that  uniformity  between  classes  of  prop- 
erty is  an  indefinite,  indefinable,  and  unattainable  "ideal." 

What  the  Wisconsin  and  Michigan  experience  shows, 
w^hat  is  made  evident  by  the  history  of  taxation  in  this 
country  is  the  selection  of  classes  of  property  for  special 
taxation.  Real  property  has  been  the  bearer  in  the  past, 
corporations  are  having  especial  attention  at  present,  and 
especially,  corporations  receiving  special  privileges  from 
the  state.  A  frank  recognition  of  the  true  state  of  affairs 
would  do  much  to  clear  away  the  debris  in  our  tax  sys- 
tems. 

The  selections  having  been  made,  as  in  the  past,  accord- 
ing to  "social  utility,"  ^^  the  regulation  of  rate  should  not 
be  based  upon  a  comparison  where  no  comparison  is  pos- 


"  Report,  1902,  p.  180. 

**  For  a  suggestive  paper  on  the  "social  utility  theory,"  see  the 
Presidential  address  of  Edwin  R.  A.  Seligman.  Publications  of  the: 
American  Economic  Association.    Third  Series,  Vol.  V,  No.  i. 
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sible,  but  on  the  conditions  within  the  industry  and  on 
fiscal  poHcy, 

Had  the  Wisconsin  commission  frankly  recognized 
this  principle  and  said  "we  believe  that  the  railways  are 
able  to  contribute  more  revenue  to  the  state  and  that  it  is 
desirable  to  levy  a  heavier  rate  upon  them,"  the  present 
system,  based  upon  a  false  premise  with  its  possibilities 
of  political  corruption,  would  not  have  been  substituted 
for  the  tax  on  gross  earnings. 
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APPENDIX. 

TABLE  NO.  I.' 

THE  CLASSIFICATION   IN   WISCONSIN. 

Railroads  of  the  First  Class. 

Company  M  ileag'e  Gross  Percentage  Taxes 

earnings      ofoperaL-  percent 

per  mi  e.     iii;<  exij-ns-  a:je  of 

es  to  uross  gross 

earnings.  earnings 

Chicago,  Milwaukee  &  St.  P.  1,650.46  $7,707.53  56.05  4 

Chicago  &  Northwestern....  1,025.73  7.8(S3.90  O2.37  4 

C,  St.  P.,  Mpls.  &  Eastern...  619.11  0,150.45  7t>.73  4 

Chicago,  Burlington  &  Q 222.57  5.907.89  61.18  4 

C,  Lake  Shore  &  Eastern. .. .  17.33  4.1 19-53  64.13  4 

Eastern  Ry.  Co.  of  Minn....  38.15  13,016.48  43.02  4 

Minn.,  St.  P.  &  S.  Ste.  Marie  217.42  5,314.44  54.05  4 

Northern   Pacific    102.92  4,179.32  46.92  4 

Wisconsin  Central 874.16  5,180.16  59.58  4 

Average,  58.22 
Mean,       59.58 

Railroads  of  the  Third  Class. 

Duluth,  S.  Shore  &  Atl 110.60        $2,407.19  74.51  3 

Green  Bay  &  Western 225.00  2,130.04  82.28  3 

Kewaunee,  Gr.  Bay  &  West. .        36.00  2,432.64  51.27  3 

Wisconsin  &  Michigan 40.12  2,176.70  62.00  3 

Average,  67.51 
Mean,       68.25 

Railroads  of  the  Fourth  Class. 

Milwaukee  &  Superior 26.16        $1,878.81  65.00  $5-|-2^% 

Minnesota  &  Western. .  .a. . .        21.00  1,650.88  72.08  $5+21% 

Washburn,  Bayfield  &  L  R..        64.00  1,728.94  90.38  $5+21% 

Average,  82,48 
Mean,       72.08 

^Tables  include  railways  in  Wisconsin  over  15  miles  in  length 
doing  business  in  1899.  The  statistics  are  for  the  calendar  year  1899. 
taken  from  report  of  Railroad  Commissioner  of  Wisconsin,  1900. 
Mileage,  gross  earnings  per  mile  and  per  cent,  of  taxes  to  gross 
earnings  found  on  pp.  12,  13,  of  part  two ;  percentage  of  operating 
expenses  to  earnings,  p.  81.  There  were  no  roads  in  the  second  class 
for  this  year. 
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Company 


Railroads  of  the  Fifth  Class.' 

Mileage 


Abbotsford  &  Northern 15.16 

Ahnapee  &  Western 34-00 

Big  Falls  Ry.  Company 21.00 

Chicago,  Mad.  &  Northern..  91.31 

Chippewa  Riv.  &  Menominee  33.00 

Drummond  &   South   West'n  27.72 

Fairchild   &    Northeastern...  30.00 

Hazlehurst  &  Southeastern..  17.00 
Kickapoo  Valley  &  Northern 

(fraction  of  year) 51.00 

Lake  Sup.  Ter.  &  Tr.  Ry.  Co.  15.00 

Marshfield  &  Southern 33.00 

Marinette,  Tom.  &  Western.  33.30 

Minn.,  St.  P.  &  Ashland 35.50 


Gross  earnings 

Percent- 

Taxei 

per  mile. 

age  of 

per 

operating 

mile. 

expenses 

to  gross 

earnings 

$996.65 

69.50 

$5.00 

1,044.30 

54-60 

5-00 

458.51 

93-30 

5-00 

1,095.73 

123.68 

5-00 

925.16 

74-37 

5.00 

600.71 

97-90 

5-00 

1,185.88 

50.55 

5-00 

1,167.22 

72.00 

5-00 

658.00 

150.00 

5-00 

708.28 

79-90 

5-00 

1,190.63 

50.90 

S-oo 

1,269.13 

86.18 

5.00 

73194 

54-05 

5-00 

Average 

,  81.14 

Mean, 

74-37 

TABLE  NO.  IL' 

RATIO  OF  OPERATING  EXPENSES  TO  GROSS  EARNINGS. 

According  to  Gross  Earnings  per  Mile  in  Several  States. 
Per  Cent,  of  Operating  Expenses  to  Gross  Earnings. 


Gross 
Earnings 
per  mile. 

$1,000.  . 


[innesota 

Missouri 

Michi 

106 

84 

27 

67 

58 

275 

81 

87 
61 

73 

lOI 

100 
59 
38 

lOI 

*The  Glenwood  and  Northeastern  (15  miles)  reported  operating 
expenses  $12,  719.98,  total  gross  receipts  $185.  Being  abnormal,  it 
was  omitted.  The  Matton  Railway  Company,  21  miles,  and  Holmes 
Brothers'  Railway,  27  miles,  both  evidently  logging  roads,  made  very 
incomplete  reports  and  could  not  be  included.    Several  roads  of  the 
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Grois  Minnesota  Missouri  Michigan 

Earnings 

per  mile. 

$2,000 58  97  84 

57.8  90  66 

139  81  57 

100  57  82 

126  121  65 

76  74 

74 

66 

85 

66 

105 

3,000 56  79  69 

62  69 

86  112 

63 
74 
74 
31 
74 
69 
12 

74 

78 

4,000 71  81  74 

87  74 

75 

5,000 75 

79 
66 

75 

6,000 55-8  62 

56  65 

71  72 

75 

71 

7,000 52  61 

64 
70 

8,000 89  60  66 

54-9  54 

51 

9,000 79^  80  73 

43.8  79  86 

10,000 45-9  60  74 

43-8  65  74 

f 
20,000 07 

49 

40,000 63.9 

fifth  class  did  not  give  the  percentage  of  operating  expenses  to  gross 
earnings,  and  it  was  computed  from  pp.  12,  13,  17  of  the  report. 

"  Compiled  from  Report  Minnesota  Railroad  and  Warehouse  Com- 
mission, 1904,  PP-  110-113. 
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TABLE  NO.  III. 

MICHIGAN    RAILROAD   APPRAISAL. 


Michigan  Central  221 

Tol.,  C.  S'n  &  Det 47 


Mileage    Gross  earnings  Cooley  valua- 

per  mile  tion  per  mile 

$19,285  $93,081 

15,570  55,500 


Detroit  &  Luna  Northern     17 
Chicago  &  Grand  Trunk.  224 


Det.,  Monroe  &  Toledo. .     54 
Mineral  Range   17 

Det.,  Gr.  H.  &  Milw 189 

Hancock  &  Calumet 31 

Lake  Sh.  &  Mich.  S'n. . . .   187 
Wabash    75 

Grand  Rap.  &  Ind 357 

Det.  &  Bay  Cy.  (M.  C.)  .    138 
C,  C,  C.  &  St.  L 35 


Minn.,  St.  P.  &  S.  Ste.  M.  199 
Ann  Arbor  286 

C.  p.  &  C.  G.  T.  Junction.     59 
Chicago  &  Northwestern..   521 

D.  G.  R.  &  Western 380 

Jackson,  Lansing  &  S 322 

Manistee  &  Northwestern.     69 

Grand  River  Valley 83 

Dul.,  S.  Shore  &  Atl 429 

Flint  &  Pere  Marquette...   710 

Mu.sk.,  G.  R.  &  Ind zd 

Chicago  &  Great  Western.  454 


Michigan  Air  Line 109 

Ka.  &  White  Pigeon 36 

Kal.,  Al.  &  G.  R 58 

Cinn.,  Sag.  &  Mack 53 


$9,760 
9,628 


$8,446 
8,227 


$5,514 

$5,299 

$5,288 

5,283 


$4,718 
4,689 
4,231 


3,905 
3,805 
3,724 
3,514 
3,505 
3,482 
3,452 
3,421 
3,379 
3,356 
3,260 
3,146 


$2,788 
2,516 
2,396 


Adams  valua- 
tion per  mile 

$41,359 
101,862 


$18,867 
32,019 


1,694     $25,443 


$49,730 
22,989 


$35,249 

$23,283 

37,082 


$25,665 
20,498 
27,419 


$4,549       $25,194 


23,886 
25,567 
49,895 
30,390 
20,127 
32,641 
16,160 
23,061 
26,222 
24,002 
16,157 
20,673 


$3,495       $24,981 


$18,424       $14,290       $71,630 


i2,b 


$6,424.5 

$18,345 
7,635 


^,336.5   $36,359-5   $12,290 


$20,857 

$18,112 

1,391 


$5,446    %ZZ,Z2,1  $10,090 


$2,168 


722 


1,162 

4,115 
699 

6,664 

8,515 

410 

3,282 


$2,060 


$26,259     $3,153 

19,585      3,094 
25,694 


$2,566    $23,846    $20,821 
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TABLE  NO.  VI.* 

RAILWAY  OPERATIONS  IN  THE  UNITED  STATES. 

i9°4     1903  1902     1901     1900  1899 

Gross    earnings     from 

operation   $9,306    $9,258  $8,625    $8,123    $7,722  $7,000 

Less  operat'g  expenses    6,308      6,125  5.577      5,269      4,993  4,570 

Income  from  operation  $2,998    $3,133  $3,048    $2,854    $2,729  $2,435 
Income      from      other 

sources     1,003       1,002  981         919         846  793 

Total  income   $4,001     $4,133  $4,029    %i,T^2,    $3,575  $3,228 

1  otal  deductions 2,688      2,692  2,629      2,338      2,395  2,353 

Net  Income $1,313    $i,443  $1,400    $1,235    $1,180  $875 

Payments  from  income     1,046         960  926         802          725  592 

Surplus  from  operation     $267       $483  $474       $433       $455  $283 

TABLE  NO.  VII.' 

RAILWAY  EARNINGS  IN   THE  NORTH   CENTRAL  STATES. 

Year                                     Gross                    Net  Per  cent           Interest  Divi- 

Earnings              Earnings  Operating        paid  on  dends 

per  mile.              per  mile.  Expenses         Bonded  paid, 
to  Gr.  Ear.      Debt. 

1896 $5,999     $1,806  69.89     4-73  2.22 

1897 5,900                   1,811  69.31                4.52  2.21 

1898 6,408              1,955  69.49            4-53  2.52 

1899 6,935              1,169  68.72            4.50  2.77 

1900 7,628              2,323  69.51            4.41  3.18 

1901 7,913              2,325  70.62            4.32  3.31 

1902 8,336              2,507  69.92            4.41  3.53 

1903 8,837              2,571  70.81            4.22  3.65 


TABLE  NO.  VIII.' 

PER  CENT.  OF  OPERATING  E.XPENSE.S  TO  GROSS  EARNINGS. 

All  Railways  in  the  United  States. 

Group                     1904         1903         lgo2  1901 

1 73-35        7317        7107  69.98 

II 67.26       66.07       64.98  64.90 

III 74-52        71-58        69.49  67.47 

IV.. 64.01        63.15        60.66  62.35 

V 70.66        69.88        68.94  68.27 

VI 65.90        62.72        61.48  63.00 

VII 56.84        57.03        56.59  60.42 

VIII 67.11       64.00       62.01  61.83 

IX 75.96        78.41        74.00  68.18 

X 57-67      56.86      56.72  57.41 


1900 

1899 

69-49 

68.88 

64.40 

65.31 

69.22 

70.53 

62.79 

64.27 

67.99 

6795 

61.91 

61.18 

58.05 

56.34 

63.71 

65-54 

73.63 

70.02 

55.82 

61.48 

67.79       66.16       64.66       64.86       64.65       65.24 


*  Statistics  of  Railways  in  the  United  States,  1904,  p.  80. 

*  Poor's  Manual,  1904,  p.  XIV. 

*  Statistics  of  Railways,  1904. 
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Proposed  Bill  relating  to  license  fees  for  the  operation  of 
railroads  in  this  state,  to  amend  sections  1211,  121 2, 
12 13  and  1 2 14  of  the  statutes  of  1898,  and  to  add  sec- 
tions 1213a,  1213b  and  1213c. 
The  people  of  the  State  of  Wisconsin,  represented  in 
senate  and  assembly,  do  enact  as  follows : 
Section  I.  Section  121 1  of  the  statutes  of  1898  is 
hereby  amended  to  read  as  follows : 

Section  121 1.  Every  person,  association,  company  or 
corporation  operating  a  railroad  in  this  state,  except 
street  railways,  shall,  on  or  before  the  lOth  day  of  Feb- 
ruary in  each  year  make  and  return  to  the  State  Treasurer 
in  such  forms  and  upon  such  blanks  as  shall  be  furnished 
by  him,  a  true  statement  of  the  gross  earnings  of  their 
respective  railroads  for  the  preceding  calendar  year,  in- 
cluding the  proportionate  part  of  the  gross  earnings  from 
interstate  traffic  and  business  earned  within  the  state  as 
provided  in  section  1213,  of  the  number  of  miles  of  rail- 
road operated  by  each  person,  association,  company  or 
corporation,  and  the  gross  earnings  per  mile  during  such 
year,  which  statement  shall  be  verified  by  the  oath  of  such 
person  or  of  the  president  or  other  chief  officer  and  the 
secretary,  auditor  or  treasurer  of  such  association,  com- 
pany or  corporation  so  operating  such  railroad.  A  dup- 
licate of  such  statement  shall  at  the  same  time  be  returned 
by  the  company  to  the  commissioner  of  taxation. 

Section  2.  Section  1212  of  the  statutes  of  1898  is 
hereby  amended  to  read  as  follows : 

Section  121 2.  Each  such  person,  association,  company 
and  each  corporation  shall,  on  returning  such  statement 
apply  for  a  license  to  operate  and  to  exercise  the  fran- 
chises of  such  railroad  mentioned  in  such  statement,  and 
shall  pay  the  license  fee  therefor,  as  provided  in  section 
12 13,  and  if  such  statement  is  approved  by  the  railroad 
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commissioner  upon  the  payment  of  the  first  installment 
of  said  license  fee  as  provided  in  section  1213,  shall  re- 
ceive from  the  state  treasurer  a  license  to  operate  such 
railroad  for  the  calendar  year  commencing  on  the  first 
day  of  January  preceding  and  terminating  on  the  next 
succeeding  thirty-first  day  of  December,  unless  sooner 
revoked;  provided,  however,  unless  such  statement  is  ap- 
proved by  the  commissioner  of  taxation,  and  his  certificate 
of  approval  thereof  is  filed  with  the  state  treasurer,  the 
payment  of  the  license  fee  on  the  gross  earnings  reported 
by  the  railroad  and  the  issuance  of  a  license  by  the  state 
treasurer  shall  not  affect  or  be  a  waiver  of  the  right  of 
the  state  to  ascertain,  demand  and  receive  such  further 
sum  as  license  fees  on  gross  earnings  as  shall  be  found 
due  and  remain  unpaid. 

Section  3.  Section  121 3  of  the  statutes  of  1898  is 
hereby  amended  to  read  as  follows : 

Section  1213.  The  annual  license  fee  for  the  opera- 
tion of  such  railroads  within  the  state  shall  not  be  less 
than  three  per  cent.,  nor  exceed  five  and  one-half  per 
cent.,  of  their  annual  gross  earnings,  and  shall  be  gradu- 
ated according  to  gross  earnings  per  annum  per  mile  of 
operated  railroad  as  follows  : 

For  all  railroads  whose  gross  earnings  per  mile  shall 
not  exceed  two  thousand  dollars  the  license  fee  shall  be 
three  per  cent,  of  such  gross  earnings;  for  all  railroads 
whose  gross  earnings  shall  exceed  two  thousand  dollars 
per  mile,  the  license  fee  shall  be  three  per  cent,  of  such 
gross  earnings  and  in  addition  thereto  one-tenth  of  one 
per  cent,  for  each  one  hundred  dollars  or  fraction  thereof 
of  gross  earnings  per  mile  in  excess  of  two  thousand  dol- 
lars, as  shown  in  the  following  schedule : 
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Gross  earnings  per  mile.  Rate  of  license  fee 

$2000  or  less 3     per  cent. 

Over  $2000  and  not  over  $2100 3.1  per  cent. 

Over  $2100  and  not  over  $2200 3.2  per  cent. 

Over  $2200  and  not  over  $2300 ^.;^  per  cent. 

Over  $2300  and  not  over  $2400 3,4  per  cent. 

Over  $2400  and  not  over  $2500 3.5  per  cent. 

Over  $2500  and  not  over  $2600 3.6  per  cent. 

Over  $2600  and  not  over  $2700 ^.y  per  cent. 

Over  $2700  and  not  over  $2800 3.8  per  cent. 

Over  $2800  and  not  over  $2900 3.9  per  cent. 

Over  $2900  and  not  over  $3000 4     per  cent. 

Over  $3000  and  not  over  $3100 4.1  per  cent. 

Over  $3100  and  not  over  $3200 4.2  per  cent. 

Over  $3200  and  not  over  $3300 4.3  per  cent. 

Over  $3300  and  not  over  $3400 4.4  per  cent. 

Over  $3400  and  not  over  $3500 4.5  per  cent. 

Over  $3500  and  not  over  $3600 4.6  per  cent. 

Over  $3600  and  not  over  $3700 4.7  per  cent. 

Over  $3700  and  not  over  $3800 4.8  per  cent. 

Over  $3800  and  not  over  $3900 4.9  per  cent. 

Over  $3900  and  not  over  $4000 5      per  cent. 

Over  $4000  and  not  over  $4100 5.1  per  cent. 

Over  $4100  and  not  over  $4200 5.2  per  cent. 

Over  $4200  and  not  over  $4300 5.3  per  cent. 

Over  $4300  and  not  over  $4400 5.4  per  cent. 

Over  $4400   5.5  per  cent. 

The  gross  earnings  upon  which  the  Hcense  fee  aforesaid 
shall  be  computed  and  paid  shall  include  the  whole  of  the 
gross  earnings  from  traffic  business  beginning  and  end- 
ing in  this  state,  together  with  such  proportion  of  the 
whole  of  every  toll,  rate,  fare,  charge,  credit  or  receipt 
paid  for,  or  on  account  of  traffic  or  business  through  this 
state  or  partly  within  and  partly  without  this  state  as  the 
mileage  within  this  state  shall  bear  to  the  whole  mileage 
for  which  each  such  separate  toll,  rate,  fare,  charge, 
credit  or  receipt  was  made  or  shall  have  accrued. 

One-half  of  the  license  fee  shall  be  paid  at  the  time  the 
license  so  issues  and  one-half  on  or  before  the  tenth  day 
of  August  in  each  year. 

Such  license  shall  be  in  lieu  of  all  other  taxes  upon  the 
franchises  and  all  other  property  of  the  railroad  neces- 
sarily used  in  the  operation  of  such  railroads  in  this  state. 

Section  4.  If  at  the  time  this  act  shall  go  into  effect 
any  license  shall  have  been  issued  to  any  person,  associa- 
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tion,  company  or  corporation  to  operate  a  railroad  in  this 
state  subject  to  pay  a  license  fee  under  this  act  for  the 
year  ending  on  the  thirty-first  day  of  December,  1901, 
for  a  less  license  fee  than  is  provided  in  this  act,  such 
license  shall  thereupon  become  void,  unless  such  person, 
association,  company  or  corporation,  shall,  on  or  before 
the  tenth  day  of  August  in  the  year  1901,  pay  the  increase 
of  the  license  fee  imposed  upon  such  person,  association, 
company  or  corporation  by  this  act  for  that  portion  of 
the  year  covered  by  such  license  remaining  after  this  act 
shall  go  into  effect ;  the  license  fee  to  be  paid  for  such  un- 
expired year  to  bear  the  same  proportion  to  the  amount 
of  the  annual  license  fee  to  be  paid  by  the  terms  of  this 
act  by  such  person,  association,  company  or  corporation 
as  such  unexpired  term  bears  to  one  year. 

Section  5.  Chapter  51  of  the  statutes  of  1898  is  hereby 
further  amended  by  adding  after  section  12 13  three  new 
sections  to  be  designated  as  sections  1213a,  1213b,  1213c, 
as  follows : 

Section  1213a.  In  case  the  statement  of  gross  earn- 
ings of  any  railroad  shall  not  be  approved  by  the  com- 
missioner of  taxation  as  provided  in  section  1212,  the 
commissioner  of  taxation  and  the  first  and  second  com- 
missioners of  taxation,  who  are  hereby  constituted  a  board 
therefor,  shall  ascertain  and  determine  the  amount  of  the 
gross  earnings  of  such  railroad  and  compute  the  amount 
of  license  fee  to  be  paid  thereon.  The  proceedings  for 
such  determination  shall  be  commenced  by  such  board 
within  sixty  days  after  such  statement  of  gross  earnings 
shall  have  been  filed  with  the  state  treasurer  and  the  com- 
missioner of  taxation.  At  or  before  the  commencement 
of  such  proceeding  the  said  board  shall,  by  registered 
letter,  give  notice  to  the  person,  association,  company  or 
corporation  making  such  statement  of  gross  earnings, 
that  such  statement  is  not  approved,  that  said  board  will 
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ascertain  and  determine  the  amount  of  such  gross  earn- 
ings and  of  the  license  fee  to  be  paid  thereon  pursuant  to 
these  statutes,  and  shall  in  such  notice,  or  in  a  later  notice 
before  such  determination  shall  be  accomplished,  fix  a 
time  and  place  at  which  said  person,  association,  company 
or  corporation  may  be  heard  and  present  evidence  in  rela- 
tion thereto.  For  the  purpose  of  making  such  determi- 
nation said  board  shall  have  authority  to  examine  the 
records,  books  and  accounts  of  the  person,  association, 
company  or  corporation  making  such  statement  and  may 
employ  experts  to  aid  in  such  examination,  and  such  per- 
son, association,  company  or  corporation  shall  furnish 
such  further  statement  or  information  as  said  board  shall 
require  in  any  way  relating  to  or  affecting  such  earnings. 
Said  board  shall  have  authority  to  summon  and  examine 
witnesses  and  cause  the  production  of  books  and  papers 
and  may  obtain  and  procure  such  other  evidence  or  infor- 
mation as  said  board  shall  deem  pertinent  to  such  inquiry. 
The  said  board  shall  consider  all  the  reports,  books,  ac- 
counts, evidence  and  other  information,  obtained,  and 
shall,  according  to  their  best  knowledge  and  judgment, 
ascertain  and  determine  the  gross  earnings  of  such  person, 
association,  company  or  corporation  within  the  state  and 
the  license  fee  which  shall  be  paid  thereon.  Such  deter- 
mination when  made  shall  be  entered  upon  the  records  of 
said  board  and  same  shall  be  presumed  to  be  correct  and 
true  and  shall  be  taken  as  prima  facie  evidence  of  the 
amount  of  such  gross  earnings  and  of  the  license  fee  due 
thereon  in  every  action  and  proceeding  in  which  the  same 
may  be  drawn  in  question. 

Section  1213b.  Such  determination  shall  be  certified 
to  the  state  treasurer  who  shall  thereupon  by  registered 
letter  give  notice  thereof  and  of  the  amount  of  gross 
earnings  and  license  fee  so  determined  to  the  person, 
association,  company  or  corporation  operating  such  rail- 
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raod.  If  the  amount  of  the  Hcense  fee  so  determined 
shall  be  greater  than  the  amount  shown  to  be  due  by  the 
report  of  the  earnings  of  such  railroad  filed  with  the  state 
treasurer  under  the  provisions  of  sections  121 1,  the  per- 
son, association,  company  or  corporation  operating  such 
railroad  shall  make  payment  of  one-half  of  the  amount 
of  such  increase  within  thirty  days  after  notice  of  such 
determination,  and  the  other  one-half  at  the  time  provided 
by  law  for  the  payment  of  the  second  installment  of  such 
license  fee  or  within  thirty  days  after  such  notice  if  the 
time  for  payment  of  such  second  installment  shall  have 
expired  or  shall  expire  within  said  thirty  days. 

Section  1213c.  Any  person,  association,  company  or 
corporation  claiming  to  be  aggrieved  by  such  determina- 
tion, may,  within  six  months  after  payment  of  the  final 
installment  of  the  license  fee  thereby  imposed  but  not 
thereafter,  bring  an  action  against  the  state  in  the  circuit 
court  for  Dane  County  to  recover  such  sum,  if  any,  as 
shall  be  alleged  and  proved  to  be  included  in  such  fee  and 
payment  in  excess  of  the  true  amount  which  should  have 
been  imposed.  The  state  may  be  served  with  a  summons 
in  such  action  by  delivering  a  copy  to  the  attorney-gen- 
eral or  leaving  it  at  his  office  with  one  of  his  assistants. 
The  attorney-general  shall  defend  such  actions  and  shall 
render  such  assistance  as  such  board  may  require  in  the 
proceedings  to  determine  the  gross  earnings  of  any  rail- 
road. 

Section  6.  Section  12 14  of  the  statutes  of  1898  is 
hereby  amended  to  read  as  follows : 

Section  1214.  If  any  person,  association,  company  or 
corporation  operating  any  railroad  in  this  state  shall 
neglect  to  obtain  such  license  or  pay  the  license  fee  there- 
for, or  any  part  thereof,  as  hereinbefore  provided,  such 
person,  association,  company  or  corporation  shall  abso- 
lutely forfeit  to  the  state  a  sum  equal  to  ten  per  cent,  of 
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the  license  fee  neglected  to  be  paid,  to  be  recovered  in  an 
action  brought  in  the  name  of  the  state ;  and  such  neglect 
shall  also  be  a  cause  of  forfeiture  of  all  the  rights,  privi- 
leges and  franchises,  whether  granted  by  special  charter 
or  obtained  under  general  laws  by  or  under  which  any 
such  railroad  is  operated.  And  the  attorney-general, 
upon  such  neglect,  shall  collect  by  action  the  pecuniary 
forfeiture  herein  imposed  and  also  proceed  to  have  for- 
feiture of  such  rights,  privileges  and  franchises  duly  de- 
clared. If  any  license  shall  have  been  issued  prior  to 
such  default  in  payment  the  same  shall  be  revoked  by  the 
state  treasurer  whenever  such  default  shall  occur.  Any 
such  person,  association,  company  or  corporation  at  any 
time  before  the  final  judgment  of  forfeiture  of  such  rights, 
privileges  and  franchises  is  rendered  may  be  permitted  to 
make  the  return  and  pay  such  license  fee  upon  special 
application  to  the  court  in  which  the  action  to  declare 
such  forfeiture  is  pending,  upon  such  terms  as  the  court 
shall  direct. 

Section  7.     This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage  and  publication."  '^ 

^  Senate  Bill  Number  94,  proposed  by  Tax  Commission,  January 
30th,  1901. 
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